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PREFACE. 


The  object  of  the  following  work  is  to  bring  into  one 
practical  treatise  the  entire  field  of  insanity  in  its  judicial 
aspects,  to  unfold  the  reasons  underlying  these  adjudicar 
tions,  and  to  expound  the  rules  of  procedure  by  which, 
whether  at  common  law  or  in  equity,  the  status  of  lunacy 
may  be  inquired  into,  established,  or  traversed  in  the 
forum  of  Municipal  Law.  Insanity  is  a  subject  which 
touches  our  civil  rights  at  so  many  different  points,  that  it 
may  be  said  to  have  a  place  in  every  problem  involving 
human  responsibility.  Hence  we  find  it  treated  at  com- 
mon law  and  in  equity ;  in  works  upon  Medical  Jwrisprvr 
dence,  Con^acU^  Agency ^  Partner^hipy  IhrtSy  Life  Lmur- 
flTiOe,  Orirnea  and  Constitution  of  WiUs.  It  begins  with 
man  in  the  cradle,  and  follows  him  to  the  grave.  It  is  often 
part  of  his  physical  heritage,  and  may  become  a  qualify- 
nig  element  in  all  his  civil  acts.  To  collect  and  embody 
in  one  treatise  the  principles  of  law  by  which  courts  govern 
their  adjudications  in  questions  of  mental  incapacity,  and 
to  expound  through  commentaries  both  the  philosophy  of 
these  decisions  and  the  rules  of  procedure  under  which 
they  are  rendered,  is  the  object  aimed  at  in  this  manual  of 
Lunacy  practice. 

The  recent  establishment  of  a  department  of  Lunacy 
supervision  by  the  State  of  New  York,  has  turned  public 
attention  to  it  as  a  soui'ce  for  consultation,  in  the  applica- 
tion of  our  Statute  and  Common  Law  to  the  legal  relations 
of  the  insane.     And  an  experience  of  several  years,  as  the 
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first  State  Commissioner  in  Lunacy  appointed  under  this 
new  order  of  things,  taken  in  connection  with  the  many 
legal  questions  which  I  have  been  called  upon  to  examine, 
have  led  me  to  the  belief  that  a  service  might  be  rendered 
to  the  jurisprudence  of  insanity  in  this,  and  other  States, 
by  the  preparation  of  the  accompanying  work.  These 
commentaries  are  lai^ely  compiled  from  cases  that  have  been 
submitted  to  me  for  official  determination.  For  although 
the  Commissioner  in  Lunacy  exercises  no  judicial  fimctions 
outside  of  his  visitatorial  powers  over  asylums,  yet  it  has 
devolved  upon  him  to  impart  legal  advice  both  to  profes- 
sional practitioners  and  to  public  officers,  in  matters  aflEecting 
either  private  rights  or  conflicts  of  jurisdiction,  where, 
from  the  nature  of  the  personal  interests  at  stake,  or  the 
character  of  the  jurisdiction  involved,  it  was  undesirable 
to  bring  them  into  the  forum  of  remedial  justice.  These 
interpretations  are  based  upon  living  statutes  and  estab- 
lished principles,  and  rest,  therefore,  in  analogies  drawn 
from  judicial  decisions  both  in  law  and  in  equity.  They 
are  simply  opinions  upon  the  practical  applications  of  our 
Municipal  Law  to  the  subjects  under  consideration. 

It  cannot  be  necessary  to  demonstrate  why,  under  any 
system  of  jurisprudence,  the  department  of  Lunacy  must 
always  be  one  dealing  with  problems  of  an  exceptionally 
perplexing  character.  Nor,  again,  that  in  every  age,  it 
must  reflect  to  a  high  degree  the  prevailing  ideas  entertained 
by  the  medical  philosophy  of  that  day  touching  those 
mysterious  physical  conditions  affecting  both  the  intellect 
and  the  moral  affections.  Hence  the  Common  Law,  as 
applied  to  the  insane  in  the  days  of  Coke  and  Hale,  was 
not,  as  a  system  of  principles,  wholly  re-affii'med  in  the 
decisions  of  their  successors,  Erskine,  Eldon  or  Hakdwicke. 
When  great  medical  luminaries  like  Mead  or  Sydenham 
believed  in  the  witchery  of  stellar  influences  upon  the 
mind,  or  in  the  influence  of  draperies  of  a  particular  color 
upon  the  treatment  of  disease,  or  upon  this  or  that  occult 
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and  profane  agency  as  a  physical  disturber,  it  was  natural 
that  the  authority  whence  the  dogma  sprang  should  have 
given  it  a  standing  both  in  Law,  as  well  as  in  Medicine. 
But  progress  was  nevertheless  made,  for  here  as  elsewhere, 

"  Through  the  ages,  one  increasing  purpose  runs, 

And  the  thought  of  men  are  widened^  with  the  process 

of  the  suns." 

Even  in  his  day  Lord  Hardwioke  condemned  the  use  of 
the  word  Lunatic  as  erroneous ;  and  farther  hixck  still  the 
earliest  English  writs  in  Lunacy  mentioned  by  FrrzHERBEBT, 
had  acknowledged  a  substantial  distinction  between  idiots 
and  the  insane.  This  distinction  of  immemorial  age,  repre- 
sents the  highest  and  most  advanced  medical  knowledge  of 
to-day,  and  is  re-affirmed  in  our  own  Revised  Statutea  Since 
Ebskine  made  his  great  plea  in  Hadfield's  case,  or  Dr.  Has- 
i*AM  announced  with  apparent  novelty  to  all  that  there  was 
no  perfect  mind  in  the  universe  except  that  of  Deity,  judi- 
cial opinions  have  unquestionably  followed  more  closely 
than  ever  the  progress  of  medical  science  in  its  interpreta- 
tions of  the  relations  of  body  to  mind.  And  despite  ex- 
hibitions of  flagrant  ignorance  in  self-styled  experts  re- 
tained under  the  same  contract  as  attorneys  to  secure  a 
verdict  for  their  clients;  despite  the  confusing  opinions 
which  often  disfigure  the  scientific  value  of  such  testimony 
because  of  its  inherent  crudity,  there  is  still  a  growing  feel- 
ing that  it  is  a  form  of  evidence  which,  in  the  nature  of 
things,  cannot  be  dispensed  with,  and  which,  therefore, 
needs  to  be  fostered  by  legislation,  or  rules  of  procedure, 
in  such  a  way  as  to  exclude  the  ignorant  and  pretentious, 
whUe  at  the  same  time  giving  to  the  learned  and  deserving 
a  higher  standing  in  judicature  thau  has  yet  been  accorded 
them.  Not  until  this  be  done  can  we  expect  to  see  justice 
informed  by  science  through  the  agency  of  skilled  assessors^ 
(not  party  witnesses),  though  simunoned  by  legal  fiction  as 
experts  q'uoad  hoc* 
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The  State  of  New  York  in  its  common-law  and  equity 
practice,  up  to  the  adoption  of  its  Code  of  Procedure,  fol- 
lowed closely  English  precedents  in  lunacy.  As  %vill  be 
seen  by  reference  to  the  chapter  on  Lunacy  Legislation,  its 
statutes  reaffirmed  most  of  the  powers  of  the  Lord  Chan- 
cellor in  the  person  of  the  corresponding  officer  here. 
Our  code  of  lunacy  statutes  and  practice  remained  conse- 
quently without  change  for  many  years.  Even  after  the 
abolition  of  our  Court  of  Chancery  its  rules  continued  to 
guide  the  practice  of  its  successor,  the  Supreme  Court,  in 
its  equity  Jurisdiction.  These  lunacy  statutes  have  now 
reached  to  larger  proportions  in  numbers  and  special  topics 
embraced  than  the  corresponding  statutes  of  any  other 
State.  They  may  be  said  to  form  in  fact  a  true  Lunacy 
Code,  having  but  recently  been  revised  and  consolidated.* 

It  must  be  evident  that  in  this  department  legal  ques- 
tions are  not  of  such  frequent  occurrence  as  to  render  them 
matters  of  familiar  acquaintance  with  practitioners,  nor 
do  analogies  borrowed  from  other  departments  of  law  fur- 
nish much  light  upon  these  subjects.  Jurisdiction  in  cases 
of  lunacy  is,  in  civil  matters,  largely  a  mixed  one  of  law  and 
equity,  and  imtil  frequent  amendments  of  practice  occur 
under  new  and  reforming  statutes,  it  is  not  always  easy  to 
decide  under  which  jurisdiction  remedies  can  most  readily 
be  obtained.  Most  of  these  difficulties  have  been  obviated 
in  New  York  by  frequent  amendments  of  our  laws,  and 
our  practice  has  in  consequence  been  simplified  to  a  cor- 
responding degree.  In  the  organization  also  and  manage- 
ment of  our  asylums,  and  the  provisions  made  for  the  care  of 
the  pauper  and  indigent  insane  this  State  has  made  great 
progi'ess ;  and  lastly  in  establishing  a  system  of  supervision 
of  its  insane  wards,  it  has  completed  its  guardian  ship  of 
all  departments  of  its  public  charities. 

1.  Vide  ' '  Report  on  the  Codification  of  the  Laws  reUtiag  to  the  Insaae,  with 
proposed  Amendments  thereto,  etc.,  by  Daniel  Pratt,  Attomey-QenenU,  and  John 
Ordronanx.  State  CommissioQer  in  Lunacy.  Presented  to  the  Legislature,  Mar^ 
81,  1874." 
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To  mifoldy  therefore,  the  reason  of  the  laws  governing 
the  civil  and  criminal  status  of  the  insane  has  been  the 
object  to  which  I  have  addressed  myself  in  these  commen- 
tariea  They  are  designed  to  cover  not  only  the  Revised 
Statutes  of  New  York,  but  the  whole  field  of  those  decis- 
ions in  law  and  equity  which  give  rise  to  some  of  the 
most  difficult  problems  in  jurisprudence.  And  inasmuch 
as  they  would  be  incomplete  as  a  manual,  without  some 
discussion  of  the  practical  methods  of  enforcing  these 
laws,  I  have  added  a  chapter  on  Procedure,  prefacing  the 
whole  work  with  a  Digest  of  adjudicated  principles  in  the 
Jurisprudence  of  Insanity,  together  with  a  synoptical  sketch 
of  the  development  of  our  statute  law  herein,  in  the  form 
of  a  History  of  Lunacy    Legislation  in  England  and  in 

New  York. 

J.  O. 

RosLTN,  N,  Y.,  Maa^ch  1, 1877. 
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DIGEST  OF  ADJUDICATED  PRINCIPLES  IN  THE 
JURISPRUDENCE  OF  INSANITY. 


All  positive  knowledge  of  insanity  has  been  derived 
from  the  labors  of  physicians,  who  have  been  able  to  treat 
it  successfully  only  in  proi>ortion  as  they  have  treated  it 
a£  a  disorder  associated  with  disease  of  the  bodily  organs. 
It  appe-ars,  also,  as  the  result  of  their  labors  and  conclu- 
sions, that  it  is  a  disorder  of  relation ;  of  relation  between 
the  organs  of  the  body,  and  of  relation  between  those  or- 
gans and  the  sources  of  mental  manifestation.  Tliis  of 
course  does  not  unravel  the  dilemma,  it  only  states  it  in  a 
different  form ;  but  it  is  nevertheless  a  nearer  approxima- 
tion to  a  true  interpretation  of  the  physical  bases  of  men- 
tal disorder,  than  has  ever  been  made,  and  we  are  bound  to 
accept  it  because  experience  sustains  it.  The  fact  also 
that  it  has  been  adopted  among  the  canons  of  the  healing 
art  as  a  physical  law  for  the  medical  treatment  of  the  in- 
sane, is  another  proof  of  its  acceptance  by  the  most  com. 
petent  to  test  its  truth.  And  if  the  maxim  cuiqve  m  mia 
arte  peritais  credendmn  eat  has  any  weight  iu  the  field  of 
human  evidence,  then  we  can  appeal  for  confirmation  to  the 
testimony  of  the  most  pliilosophical  psychologist  of  the 
century  who  says  that  "The  notion  of  menUd  disease  must 
therefore  be  deduced  neither  from  the  mind,  nor  from  the 
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body,  but  from  the  relation  of  eacli  to  tlie  other,"    {^Fench- 
terdebefhj  Med,  Psych. p.  74.) 

Although,  therefoi'e,  the  conversion  of  a  purely  physical 
fact  into  a  mental  impression,  and  the  consequent  relation 
between  body  and  mind  remains  inexplicable,  we  have  yet 
sufficient  proofs  from  tlie  archives  of  practical  medicine 
to  show,  that  this  interdependence  of  matter  and  spirit  is 
amenable  to  guidance  fi'om  without,  as  well  as  from  within. 
It  follows  from  this  that  the  natuial  history  of  insanity  is 
the  field  where  the  most  valuable  discoveries  are  to  be  i 
looked  for  in  the  philosophy  of  mind  in  action.  Here«fl 
chiefly  can  analysis  aid  speculation  in  its  deductions,  and  in 
this  way  by  the  study  of  salient  phenomena,  whether 
singly  or  in  groups  we  are  led  to  appreciate  more  correctly 
the  modal  conditions  under  which  every  mind  acts  in  the 
midst  of  bodily  influences. 

Beyond  this  point,  however,  the  power  of  human  obser- 
vation seems  destined  never  to  pass.     The  road  which  leads 
to  the  birth-place  of  mind  is  still  immovably  baiTed ;  and  ^ 
since  there  is  nothing  in  the  conditions  of  matter  to  evolvttB 
such  a  product,  it  becomes  vain  and  profitless  to  speculate  ~ 
upon  its  origin  outside  of  the  sphere  of  a  divine  endow- 
ment.    Outside  of  this  no  explanation  explains  its  intui- 
tions ;  within  it,  every  faculty  is  seen  to  have  been  created 
with  predestined  duties,  and  a  field  of  separate  action.     To 
know  more,  we  must  be  more,  since  the  greatest  of  modern, 
as  of  ancient  philosuphei'S  can  tell  us  nothing  more  defi-  j 
nite  of  the  nature  or  constitution  of  mind  than  did  Cicero  H 
in  his  wonderful  speculations  upon  the  "Nature  of  the 
Gods."     Corpus  quid  sit  intelligo,  quam-oorpas  quid  sit  nom 
intdJigo.     {Nat.  Dear.,  lih.  1,  §  26.) 

The  common  law  of  England  originally  recognized,  in 
common  witli  popular  opinion,  but  two  classes  of  mental 
incompetents,  viz. :  idiots  and  furious  lunatics.  The  fonner 
were  adjud_!Te<l,  because  of  their  congenital  impairment, 
absolutely  iucumble.     The  latter  were  always  presumed  to 
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recoverable.  The  jurisprudence  of  the  day  guided  itself 
acconlingly.  In  the  case  of  the  eatate  of  au  idiot  the  king, 
er  ofBce  found,  had  a  beneficial  use ;  in  the  case  of  a 
lunatic,  he  was  only  a  trustee.  Inasmuch,  also,  as  in  all 
dicial  problems  where  the  aid  of  medical  science  is 
invoked,  the  medical  dogmas  of  the  day  have  necessarily 
infused  themselves  into  the  judgments  of  couits,  it  is 
reasonable  to  expect  that  these  judgments  should,  in  largo 
^fcneasure,  reflet-t  the  current  opinions  of  medical  philoso- 
^Bphere.  Thus,  when  court  physicians  believed  in  Avitchci*aft 
^^hnd  lunar  influences,  it  couhl  not  l)e  expected  that  judges 
^Bwould  know  better,  and  assign  to  phases  of  mental  disorder 
^Hihe  misconduct  of  individuals  lirought  Iwfore  them  for 
trial  The  logical  cfmclusiou  of  such  a  trial  under  the 
light  of  such  exjwrt  opinions  was  inevitable.  Lord  Hale 
hung  witches  and  Coke  believed  in  them.  It  was  excus- 
able in  them  to  do  so  in  their  day. 

But  exactly  why  precedents,  resting  upon  belief  in  facta 
accepted  at  one  time  as  tine,  and  as  completely  confuted 
at  another;  exactly  why  precedents  of  this  kind  should 
bind  courts  for  all  subsequent  time  does  not  appear  sua- 

Pceptible  of  logical  demonstration.  It  cannot  be  said  of 
Buch  precedents  that  they  rest  upon  logical  principles,  for 
they  do  not.  They  rest  only  upon  ethical  doctrines  that 
borrow  the  light  of  their  own  day  to  support  them.  When 
that  light  is  proved  to  be  a  false  one,  what  becomes  of  the 
precedent  built  upon  it?  It  is  a  somewhat  remarkable 
fact  that  common  law  courts,  with  just  as  nuich  authority 
to  question  and  review  non-statutoiy  precedents  as  have 
^Boourts  of  equity,  should  have  followed  so  timidly  behind 
^■thera  in  this  respect,  particularly  in  the  fiekl  of  insanity. 
"  AiVhile,  therefore,  the  juiisdiction  of  courts  of  equity  has 
been  constantly  enlarging  itself  in  relieving  mental  incom- 
petents from  the  legal  consequences  of  their  acts,  and  even 
in  taking  steps,  through  incpiisitions,  to  prevent  the  occur- 
rences of  such  wrongs,  common  law  courts  in  dealing  with 
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crimes,  as  affected  by  insanity  have,  as  a  class,  opj 
any  more  modern  or  scientific  light  upon  that  subject  than 
was  bequeathed  by  Coke  or  Hale.  This  unflinching  adher- 
ence to  precedents  in  the  law  of  insanity  is  due  to  the 
view  habitually  taken  of  the  nature  of  that  question.  It 
has  from  the  earliest  times  been  treated  too  much  as  a 
question  of  law,  susceptible  of  being  decided  by  the  appli- 
cation of  legal  tests,  when  it  is  more  properly  a  question 
of  fact  to  be  decided  by  a  juiy,  and  under  instructions  of 
the  court  only  as  to  the  legal  efEeet  of  such  fact  upon  the 
question  of  responsibility,  but  without  any  expression  of 
opinion  on  tlie  part-  of  the  court  as  to  the  nature  or  char- 
acter of  the  iu^tanity,  its  effects  on  moral  freedom,  or  any 
other  fact  belonging  to  it.  As  may  be  seen  at  a  glance 
none  of  these  problems  are  questions  of  law.  They  are 
purely  questions  of  fact  and  experience,  to  be  decided  by 
a  jury  under  the  guidance  of  expert  testimony,  and  mth- 
out  prompting  by  the  couii,  which  by  so  doing  usurps 
the  functions  of  the  jujy.  "If,"  says  Judge  Dok,  in  Stats 
V,  Pike  (49  M.  H.  441),  **the  tests  of  insanity  are  matters 
of  law,  the  practice  of  allowing  experts  to  testify  what 
they  are  should  be  discontinued ;  if  they  are  matters  of 
fact,  the  judge  should  no  longer  testify  without  being 
sworn  as  a  witness  and  showing  himself  to  be    an  expert. 


But  the  precedents  require  the  jury  to  be  instructed  in  the 
new  medical  theories  by  experts,  and  the  old  medical 
theories  by  the  judge." 

Under  the  early  inquisitions  of  lunacy  the  jury  could 
find  but  two  forms  of  mental  impairment,  viz, :  idiocy  or 
lunacy.  Commissions  were  not  yet  established,  and  all 
proceedings  were  by  writ.  In  cases  of  lunacy  it  was  gene- 
rally requiied  to  be  established  that  the  pai-ty  was  either 
dangerous  to  himself  or  to  others.  And  this  term  was 
conventionally  interj)reted  to  mean  dangerous  by  reason  of 
violence   in   demeanor,    the  old    idea  of   a   lunatic   being 
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always  that  of  a  raving  maniac.  The  Civil  Law  in  its 
claflfiifications  of  mental  incompetents  had  included  in  one 
general  class  of  mente  capti,  all  forms  of  impairment  of 
mind,  except  lunatics.  The  insane  man  was  designated  as 
^  fy/rio8iLS,^^  the  idiot,  imbecile,  crack-brained  or  foolish  was 
meiite  captus.  Idiot  was  a  term  unknown  to  the  Roman 
Law,  being  a  Greek  word  of  little  technical  meaning.  It 
wa8  not,  consequently,  used  in  the  sense  in  which  we  employ 
it  As  to  the  ^^ furiosi^'  who  were  assimilated  to  our 
mo<lem  limatics  and  in  whom  recovery  was  always  deemed 
possible,  they  were  placed  under  curators  as  well  aa  the 
mente  captiy  the  deaf  and  the  mute,  and  those  laboring 
under  a  perj>etual  infirmity,  and  thereby  unfitted  to  manage 
their  own  affairs.     (Jnat.y  lih.  1,  tiL  23,  §  3.) 

Gradually,  however,  as  the  varying  phases  of  mental 
impairment  be^an  to  come  within  the  field  of  judicial 
inquiry,  and  to  provoke  more  critical  study  into  their  phenom- 
ena and  limits,  it  became  manifest  that  there  were  forms 
of  unsoundness  of  mind  which  belonged  neither  to  the 
regions  of  idiocy  nor  lunacy.  Consequently,  that  the  word 
"lunatic"  must  in  law  either  assume  a  generic  character  as  a 
name  of  multitude,  or  that  a  new  class  of  mental  in- 
competents  must  be  recognized,  standing  midway  of  idiocy 
and  lunacy.  The  term  "unsoundness  of  mind  "  was  there- 
upon interpolated  into  the  law  of  insanity,  and  with  it, 
instead  of  writs  de  ki^naiico^  came  our  modem  commission 
in  the  nature  of  writs  tie  lunntieo^  with  the  more  enlarged 
findings  which  they  allowed  the  jury  to  return.  The 
necessity  for  such  a  reform  in  lunacy  practice  was  first 
pointedly  suggested  about  the  year  1784,  when  Lord 
Hardwickk,  in  Ex  parte  Bamesly  {^  Aih  168)  felt  himself 
compelled  to  disclaim  any  jurisdiction  over  a  case  of  mere 
eakness  of  mind,  because  there  were  no  precedents  to 
authorize  it,  although  the  inquisition  found  the  party  incapa- 
ble of  governing  himself  or  of  manning  liis  estate.  It  was 
tliere  held  that  lunacy  was  a  technical  term  fi'om  whoso 
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keai  definition  the  court  coold  not  deport.  NererthelesB 
aod  daring  all  tluu  tizne  equity  might  relieve  against  the 
acts  of  persons  incompetent  to  contract,  while  it  could  not 
yet  prevent  the  necessity  of  sach  subseiqu^it  interference. 

It  is  to  the  wi^i^xn  and  judicial  indepeikdence  of  Lord 
'EtDoy.  exhibited  in  Gif^^m  v.  -/rj^.*  (6  T^j^ify.  2T3,  JL  -D. 
IS^^'l ).  that  we  owe  the  first  extension  of  the  prf>tectormte 
of  a  court  of  H>:]aity  over  the  estate  of  a  perd>n  neither  an 
idi*>t,  nor  yet  a  lunatic,  but  amply  labiZfcrine  under  mental 
incapacity  to  mana^  his  owi;  aiEair^  And  it  is  here,  for 
the  £i^  time,  that  the  doctrine  was  pnz^nulgated  that 
**  uizsoundness  of  mind  ~  may  exist  v^ooJ  the  case  of  one- 
self or  one's  own  property  which  will  jusdfy  the  inning  of 
a  commisaon  in  the  narurv  of  a  writ  Si  i»s^at4n»  if^fnirendOy 
wherein  it  will  not  be  necessary  to  find  either  idiocy  or 
lunacy.  This  divtrine  was  further  sustained  by  the  same 
eminent  authiwity  in  Hhh/vytw  v.  /"*ir*rt\  ^S  FVsl  do.  A, 
Lk  lS*r*2t  and  again  by  I>^  Eksxe!^  in  JE^ /^rrif  Cranmer 
(12   T'e*.  445.  A.  Ik  ISO^V 

The  first  case  in  New  York  in  which  this  subject  under- 
went discussion  was  that  of  Barkr  yt  Jcit9^  <^i. 232), 
where  Chancellor  Kext  gave  unqualified  aseent  to  the 
view?  expr^sssed  by  Lord  Euvx  and  L#c»?d  EssciarK,  and 
grafted  upon  our  equity  jurisprudeiivV  one  of  the  most 
benefiomt  of  rules  fv>r  the  pn>tectiv>n  oi  the  w^ak  and  infirm 
in  mind.  This  rule  has  never  l^enques^tiocied  in  any  court 
It  is  founde^l  upon  a  ^iirrviaching  brh>wiedge  of  those 
mental  infirmitiesv  which  det$«?ive  the  pivHecdng  ana  of  a 
court  of  equity  just  as  much  as  the  mone  c«.>nspic\>oas  forma 
of  idiocy  «m*  lunacy.  Thus  history  rvj^eats  itsteH  in  juris- 
pnfedence  a$  w^ll  as  in  governments  and  the  m^-^U  €wptus 
of  tlie  Roman  I^w  1^^appl\llIS  in  o\ir  later  Saxon  juris- 
aa  a  person  of  ^un;^>und  mixhi*^  though  not 
ahoMOicivaii  idiv^. 
OM  dM  £MM|^Hl^r  gmeml  i^nciplets.  we  deduce  the  fol* 
«4  niW  t^  law  whvh  have  been  established 
m  the  JuTis|^hUnKv  i^'  Insanity. 
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OOKBTmmON   OF   THE    KIM)   TTNKNOWABLE. 

The  law  can  talce  no  cognizance  of  the  human  mind  dis- 
86vere<l  from  a  living  body,  nor  of  its  operations  in  a  state 
different  from  that  belonging  to  such  an  existence.  It  deala 
aloue  with  the  finite.  It  can  only  appeal  to  universal  con- 
sciousness and  rest  there.  Consequently  the  doctrines  of 
metaphysics  cannot  be  accepted  by  courts  as  gxiides  for  the 
elucidation  of  states  of  mentiil  disorder.  (^Hay^s  Med.  Jur. 
In-n.,  §  53.)  From  Auistotle  to  Sir  Wm.  Hamilton,  man- 
kind however  reasoning  high 

"Of  Providence,  forc-kuow ledge,  will  and  fate, 
Fixed  fate,  free-will,  fore-knowledgo  absolute  ;" 

are  yet  no  more  advanced  to-day  than  were  Milton's 
fallen  angels,  who,  after  discussing  these  problems  in 
solemn  conclave,  retired  discomfited, 

*' And  found  no  end^  in  wandering  mazes  lost." 

11. 

DiSAJirrY    A    DISEASE   OF   THE   BODY. 

Insanity,  to  whatever  cause  primarily  due,  has  its  physi- 
cal basis  in  a  diseased  condition  of  the  brain.  "  Certain  it 
is,"  says  Dr.  Ray  {Med.  Jur.,  §  131),  "that  as  we  have  be- 
come better  acquainted  with  the  anatomy  of  the  brain  and 
with  its  sensible  qualities,  and  been  more  thorough  and 
persevering  in  our  examinations,  the  rarer  it  has  become 
to  find  a  case  of  insanity  presenting  no  organic  changes 
after  death."  (See,  af^eo,  artide  "  On  the  Dependence  of  In^ 
mniiy  upon  Physical  Dimaae^''  hy  Dv.John  P.  Gray ^  Sufi, 
N.  y.  State  Lunalic  Asylum^  in  Am,  Joui\  of  Insanity^ 
far  ApHl,  1871,  Vol  27,  p.  376.) 

m. 

mg^Nnr  has  a  variable  meanino  in  medicine  and  in  law. 
Insanity  has  at  times  a  different  meaning  in  medicine 
and  in  law.     It  is  not  always,  therefore,  the  correlative  of 
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non  compm  meidis.  But  these  differences  are  not  contra 
dictory.  They  simply  represent  the  mental  parallax  of  an 
individual  as  compute^l  under  the  different  latitudes  of 
the  two  sciences.  In  medicine,  insanity  means  an  estab- 
lished and  prolonged  departure  of  an  individual  from  his 
natui'al  mental  condition,  arising  from  bodily  disease  and 
not  the  immediate  consequence  of  self-production.  In  law, 
insanit)',  or  as  it  is  generally  designated,  lunacy,  covers 
nothing  more  than  the  relations  of  the  pereon  to  the  par- 
ticular act  which  is  the  subject  of  judicial  investigation, 
the  question  being,  whether  the  transaction  was  the  act  of 
a  rational,  free  moral  agent,  or  simply  an  event  in  his  life 
in  which  he  was  automatically  and  therefore  involuntarily 
implicated  through  the  agency  of  disease.  And  because  of 
the  physical  law  that  empowers  bodily  diseases  to  fetter 
moral  freedom,  as  well  as  to  obscure  mental  lucidity,  a 
law  which  courts  of  justice  must  recognize  as  operating 
upon  all  mankind,  it  follows  that  in  all  issues  of  insanity 
the  legal  problem  must  resolve  itself  into  the  inquiiy 
whether  there  was  mental  capacity  and  moral  freedom  to 
do,  or  to  abstain  from  doing  the  particular  act. 

But  aside,  also,  from  questions  of  contentious  jurisdic- 
tion, the  law  recognizes  states  of  mentnl  infancy,  such  as 
idiocy,  or  extreme  mental  weakness  arising  from  old  age, 
disease,  or  habitual  drunkenness,  as  justifying  the  creation 
of  a  class  of  mental  incompetents  over  whom,  under  the 
designation  of  **  pei'sons  of  unsound  mind "  it  casts  the 
mantle  of  its  protection.  Yet  to  none  of  these  pei'st»n8  does 
it  apply  the  term  "  insane,"  although  to  all  classes  indiscrimi- 
nately it  gives  the  appellation  of  non  cortvpoH  mefitva,  (Cfe. 
Liu.  247,  «;  4  Rep.  124,  i;  4  Blacks,  Comm,  25;  Rulg^ 
way  V.  Darwin^  8  Ves,  65 ;  Matter  of  Jiai*ker,  2  Johns, 
OK  232), 

If  now  we  compare  the  mental  status  which  either  science 
of  law  or  medicine  gives  to  the  mental  incompetent  we 
shall  find  these  ti'cnchant  differences,  viz. : 
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1st.  That  a  persou  may  be  insane  medically  speaking 
who,  at  law,  is  still  compos  m/nitis,  as  for  instance  during  a 
lucid  interval,  or  while  so-called  partially  insane,  and  whose 
acts  whether  in  the  natui'e  of  contracts  or  testamentary 
dis|K>sition8  would  therefore  be  valid.  (^Bankn  v.  Oood- 
feliowHy  L,  K,  5  Q.  B.  549 ;  GrnihaxiU  v.  Puh,  Adm.,  4 
Bradf.  225.) 

2d.  That  a  person  may  be  insane  medically  speaking,  who, 
at  law,  is  still  deemed  compos  mentis^  and  whose  acts,  if 
criminal,  might  subject  him  to  a  qualified  resix)nBibility, 
particularly,  where  the  crime  charged  is  one  in  which  vio- 
lence is  required  to  be  coupled  with  intent  (i?.  v.  Townh/, 
3  Kdb  F.S39;  Wliurt  v.  Still,  Med.  Jar.,  Vol  1,  §  164; 
Roberts  v.  People,  19  Mich.  401 ;  Anderson  v.  State,  43 
(hwn.  514,) 

3d-  That  a  person  may  be  in  law  non  compos  mentis^  so 
far  as  the  performance  of  any  acts  of  binding  obligation 
upon  him  ai-e  concerned,  who,  at  the  same  time,  might  not 
be,  medically  speaking,  insane. 

4tL  That  neither  idiocy,  nor  imbecility,  are  diseases 
medically  speaking,  and  to  neither  does  the  term  ^'  insanity  " 
apply.  Consequently  an  idiot  is  classified  by  himself,  both 
in  law  and  in  medicine,  as  a  mental  infant  capable  of  only 
the  most  limited  development,  while  the  term  *^  imbecile  "  is 
unknown  at  law,  exj^ressing  simply  inferior  mental  capacity 
of  variable  chai'acter. 

In  all  cases,  whether  of  insanity  or  unsoundness  of 
mind,  to  whatever  cause  due,  the  law  judges  the  mental 
capacity  of  the  individual  quoad  either  his  relations  to  him- 
self f>r  to  others ;  and  quoad  his  appreciation  of  the  nature 
and  consequences  of  his  acts,  and  his  freedom  from  duress 
while  willing  to  do,  or  to  abstain  from  doing  them.  It  is 
only  when,  in  relation  to  such  particular  acts,  he  is  shown 
to  be  totally  iion  compos  mentis  that  the  law  can  intervene 
to  protect  him  or  his  estate  against  their  consequences,  torts 
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committed  by  him  constituting  the  only  exception  to  this 
general  rule, 

INBANITY    A    QUESTION  OF    FAOT. 

Insanity  being  always  a  question  of  fact  is  not  amena- 
ble to  any  legal  test.  It  must  be  proved  like  any  other 
fact  by  the  most  competent  evidence,  and  that  of  an  ob- 
jective character.  A  man's  belief  in  his  own  insanity,  or 
confession  of  its  agency  as  a  governor  of  his  conduct,  are 
not  sufficient  to  prove  the  fact.  Some  other  mind  must 
gauge  his  mental  capacity  and  interpret  the  legal  signifi- 
cance of  its  actions.  The  only  question  which  the  law  can 
consider  in  relation  to  it,  is  the  part  which  it  plays  as  an 
involuntary  instigator  of  human  conduct  aud  a  controller 
of  moral  liberty.  It  is  a  (juestion  of  the  proportions  which 
it  has  assumed,  as  an  instrument  of  duress  over  the  indi- 
vidual mind,  and  of  the  eflfecta  which  such  proportions 
should  be  allowed  to  have  ujx>n  rules  of  law  governing 
either  the  rights  of  the  State,  or  the  rights  aud  re8iK)nsibil- 
ities  of  its  citizens.  Therefore,  it  is  for  the  Jury  or  experts 
to  determine  the  fact  of  insanity ;  it  is  for  the  court  to  de- 
termine its  effects  on  civil  rights.  {Stat-e  v.  Pihe^  49  N. 
K  408  ;  State  v.  Janes,  50  lb.  369 ;  State  v.  Johiison, 
40  Conn,  136;  Andermn  v.  Tlte  State,  43  Ih.  514.') 


QKNERAJ.    MKANFNO    OF    INBAinTY    AT    LAW. 

Insanity  at  law  means  a  pennauently  disordered  state  of 
mind  beyond  the  control  of  the  individual,  and  produced 
by  disease.  Until  such  permanent  disorder  is  proved  to 
exist,  no  presumptions  of  insanity  can  arise  merely  from 
the  sudden  and  motiveless,  the  depraved,  or  the  self-inju- 
rious nature  of  acts  committed.  All  such  acts  are  within 
the  sphere  of  entire  moral  liberty,  and  sanity  Iteing  the 
normal  condition  of  the  human  mind  is  favored  by  the 
general  presumption.     The  burden  of  pix)ving  insanity  is, 
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consequently,  upon  the  paity  alleging  it  (1  OreeriL  Myid., 
§  42;  Peofilee  v.  Robins^  <H  Mete.  164 ;  Brooks  v.  Ba/rreU^ 
7  Pick,  94.) 

VL 

LBOAX    eT^TTS    OF   INSANrrY. 

There  is  no  other  insanity  known  to  the  law  than  that 
which  implies  lunacy,  or  a  {>ertnanent  disorder  of  mind, 
nan  cofupos  mentis.  By  "  unKoundness  of  mind  "  is  under- 
stood a  condition  of  mind  contra-distinguished  from  idiocy 
on  the  one  hand  and  lunacy  on  the  other,  and  yet  such  as 
justifies  a  commission  to  inquire  of  idiocy  or  lunacy. 
{^Ridgway  v.  Darwin^  8  Ves.  65.)  Unsoundness  of  mind 
means,  therefore,  any  form  of  mental  weakness  or  impair- 
ment due  either  to  age  or  sickness,  and  distinct  from  the 
effects  of  idiocy  or  lunacy.  {Matter  of  Barker^  2  Joh?i8. 
Cfi-,  232.)  Dementia  being  the  suspension  of  mental  ac- 
tivity is  the  condition  intt>  which  all  exhausted  minds,  by 
whatever  cause  impaired,  ultimately  gravitate.  It  is  ap- 
parently the  sleep  of  the  mind,  behind  the  curtain  of  non- 
entity. 

The  terms  "  monomania,"  "partial  insanity"  and  "  moral  in- 
sanity,'' describing,  as  they  do,  predominant  and  disconnec- 
ted symptoms  of  a  common  disease,  are  often  misleading 
through  the  manner  of  their  application.  The  mind  is  not 
formed  of  compartments,  each  tenanted  by  a  separate  fac- 
ulty and  with  impassable  walla  ai'ound  it.  On  the  contrary 
it  is  unitary  in  principle,  and  cannot,  therefore,  be  disor- 
dered exclusively  in  parts.  The  term  "  monomania  "  simply 
means  the.  j>refiominant  expression  of  one  or  more  symp- 
toms of  insanity  and  not  any  exclusive  fonn  of  mental  un- 
soundness, which,  from  the  very  constitution  of  the  human 
mind,  is,  as  above  shown,  paradoxical.  (  Waring  v.  Waring^ 
6  Moore's  P.  C.  341 ;  Sinith  v.  Tihbett.  L.  R„  1  Prok  & 
Div,  398.)  Although  the  doctrine  laid  down  in  these  two 
cases,  which  is  to  the  effect  that  partial  insanity  in  a  tea- 
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tator  invalidates  his  will  because  it  is  the  offspring  of  a 
wholly  unsound  mind,  has  been  overruled  by  the  later  case 
of  Bimks  V.  GooilJeJlm  {L.  R.,b  Q.  B.  549),  still,  as  Prof. 
Whakton  remarks  in  his  Medi^il  Juri^mdeTice  (  VoL  1, 
§  47),  "If  we  view  the  question  psychologically,  it  will  be 
difficult  to  overthrow  the  reasoning  of  Lord  Brougham  and 
Lord  Penzance."     {Ibid.,  §  570.) 

VIL 

ATTEMPTED  DEFINTnONB   OF   INSANrrY. 

The  most  accurate  of  all  definitions  of  insanity,  if  any 
thing  more  than  a  description  can  be  given  of  this  mental 
Proteus,  is  that  of  Dr.  Andrew  Combe,  cited  by  Dr.  Ray 
in  his  Medical  Jurisprtideiwe  of  Insanity  (§  134),  who 
Siiys  that  "it  is  the  prolonged  departure  without  an  ade- 
quate external  cause,  from  the  state  of  feeling  and  modes 
of  thinking  usual  to  the  individual  when  in  health,  that  is 
the  tnie  feature  of  disorder  iu  mind."  This  definition  ex- 
cludes ex  vi  t'€rmini  the  idiot,  immovably  fixed,  and  who 
cannot  depart  from  himself,  being  8emj>er  instems  aibi  ;  and 
the  imbecile  who,  but  a  few  removes  from  him,  oscillates 
within  a  narrow  arc  of  mental  possibility.  Any  mental 
departure  fmm  himself  in  an  imbecile  must  almost  imme- 
diately precipitate  him  into  idiocy,  since  beside  proximity 
to  it,  all  disorder  of  mind  tends  downwards,  and  the  true 
imliecile  only  represents  in  his  best  state  of  mental  health  a 
higher  order  of  idiocy. 

vni 

VAJtIABLE    EFFECTS   f)F   LTmAC?"    ON    OrVTL   RlOnXS. 

The  term  "lunatic"  was  unknown  to  the  common  law. 
Coke  discaixled  it  as  meaningless,  and  it  is  not  mentioned 
by  FiT/jiEKBERT,  who  gives  us  as  the  only  writs  of  inquiry 
applicable  to  unsoundness  of  mind  that  de  idioUi  ihqni' 
reiulo^  and  dmn  nwi^fnii  tvmpos  7fientis.  {De  Nat.  lireih 
202,  232.)     The  careless  use  of  this  word  often  leads  to  con- 
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fusion  in  determining  the  civil  rights  of  an  individual. 
Tims  it  is  common  to  say  that  a  limatic,  except  in  the  pur- 
chase of  necessaries,  can  do  no  valid  act.  In  reality,  how- 
ever, and  for  the  purpose  of  invalidating  the  acts  of  a  party 
of  alleged  unsound  mind,  it  is  not  sufficient  that  he  be  an 
alleged  limatic,  or  even  confined  in  an  asyliuu,  to  consti- 
tute him  retrospectively  non  oompoa  mentis  at  law,  but  he 
must  be  found  so  by  inquisition.  This  arises  from  the 
fact  that  a  finding  of  non  compos  mentis  against  a  party  is 
tantamount  to  a  civil  disfranchisement,  which  being  a 
capitiii  ilemimitio  or  loss  of  status  can  only  result  at  com- 
mon law,  and  under  our  Constitution  from  a  judgment  of 
one's  peere.  Hence  the  distinction  must  be  kept  in  view 
between  a  lunatic  before  office  found  and  a  limatic  after 
office  found,  since  it  is  to  the  latter  only  that  the  term  noii 
conipoa  riwntis  legally  applies.  And  before  office  found 
the  acts  of  an  alleged  lunatic  are  only  voidable,  after  office 
found  they  are  void.  (Jaci^an  v.  Otmiae^\  2  Cow,  552 ; 
Dexter  v,  HaU^  15  WalL  9.)  This  has  always  been  the 
ttled  rule  in  England.  Mr.  Fonblanqite  speaking  to  this 
int  says,  **  I  have  not  found  a  single  case  in  which  the 
plea  of  7U}n  compos  by  the  limatic  himself,  before  inquisi- 
tion, has  been  allowed."  {On  Equii/y^  p.  62.)  And  in 
B&mwr  V,  Thwaits  (TothMl,  130),  it  was  said  that  chancery 
will  not  retain  a  bill  to  examine  the  point  of  lunacy.  The 
reason  for  this  evidently  is  that  a  court  of  chancery  in 
judging  upon  a  point  of  insanity  is  governed  by  the  rules 
of  law,  and  legal  capacity  is  always  to  be  presumed  until 
its  absence  is  judicially  established,  there  being  no  such 
thing  as  an  equitable  incapacity  where  there  is  a  legal 
capacity.     {Owt^ul  v,  FUzroy^  3  jP.  Wrm.  131.) 


IX. 

OOHSTAin'  JUXTAPOemON    OF    EEASOK    AND   TJTIREAflON. 

No  lunatic  is  wholly  without  reason.     In  the  midst  of 
lunacy  the  logical  operations  of   the  mind,   though  dis- 
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turbed,  are  not  necessarily  extinguished.  There  ia  a  con- 
stant juxtaposition  of  reason  with  unreason,  each  crowding 
the  other  iu  tura  out  of  the  chair  of  government.  And 
as  nature  always  works  toward  restoration,  so  gleams  of 
reason  are  ever  bursting  through  the  clouds  of  mental 
darkness.  It  is  thus  seen  why  the  innate  force  of  logic 
frequently  re-asserts  itself  in  the  midst  of  incolierence,  and 
gives  consistency  of  action  even  to  the  pheuomeua  of  in* 
sauity.  Hence,  ail  the  symptoms  or  characteristics  of 
insanity  mentioned  by  experts  need  not  be  manifested  by 
an  individual  to  warrant  a  finding  of  luyn.  compos.  (Mat- 
ter of  Varutuken,  10  N.  J,  Eq.  186.)  It  is  this  law  of 
natural  logic  constantly  resisting  disturbance,  however 
arising,  which  so  readily  unmasks  the  simulator  of  insan- 
ity, for  nature  does  not  tolerate  paradoxes. 


DELU9IOK   AT  LAW, 

The  term  "  delusion  in  law  "  is  intended  to  express  a  per- 
manent hallucination.  It  is  without  value,  however,  until 
qualified  by  the  adjective '*  insane."  An  insane  delusion 
therefore  is  an  incoirigible  belief  in  the  existence  of  a  non- 
existent, objective  fact  It  is  a  purely  subjective  fact,  bom 
of  the  imainuation  of  the  believer.  The  condition  of 
mind  in  which  an  individual  is  thus  placed  who  cannot 
extirpate  an  insane  delusion  constitutes  an  unsound  mind. 
(  WaHng  v.  Wcurvng^  6  Moor^s  P,  C,  O.  341 ;  Ff^&nujm  v. 
People^  4  DenxOy  27.) 

XL 

DELirSION   NOT  OHNI-PREBCNT   IN   INSANnT. 

Delusion  is  not  always  manifested  in  insanity,  nor  ia 
its   presence   indispensable   to  the   judicial    proof   of   the 
disease.     A  mind  may  be  convulsed  by  the  rapidity  of  its 
idealizations,  and  speech  and  conduct  ma}""  become 
and   incoherent  without    any   manifestation   c ' 
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ere  is  unquestionably  such  a  condition  as  that  of  mental 

rtigo,  or  mental  stammering,  in  which  there  is  irrepressi- 

e  activity  of  mind  without  power  of  self-control  and  yet 

without  hallucination.     A  mind  in  this  condition  is  like  a 

passenger  in  an  express  train  who  attempts  to  count  and 

to  describe  near  objects  as  he  flies  by  them-     He  sees  and 

knows  what  they  are,  yet  cannot  describe  each  accurately, 

or  check  the  velocity  of  his  motion  to  examine  them- 

is   mental  vertigo  in  the  insane  is  not  always  accom- 

uied  by  violence  of  demeanor,  or  irrepressible  loquacity. 

the  opposite  may  be  the  case,  and  in  this  way  a 

g,  taciturn,    melancholia  may  precede  a  noisy  ebul- 

litional  mania. 

It  must  be  self-evident  also,  that  no  particular  kind  or 
^ree  of  delusion  constitutes  insanity.     As  minds  vary  in 
ginal  power  and  scope  of  reasoning,  so  theii'  action,  when 
disordered,  will  follow  in  some  measure  the  limits  of  the 
j     mould  in  which  they  have  habitually  exercised  themselves. 

»XIL 
HO  8INOLE  SVBtPTOM  OONSTmrTES  PROOF. 
No  single  symptom  per  se  constitutes  absolute  proof  of 
insanity.  wSyraptoras  must  be  grouped,  and  it  is  only  by  a 
differential  comparison  of  the  present  and  past  states  of  the 
individual  mind  that  we  can  deduce  any  definite  conclu- 
sions as  to  itfl  departure  from  a  state  of  sanity. 

xni. 

LAW   DOK8   NOT   MGASURB  DEGREES    OF    WEAi^XESS    Of    OKE    WHO 
IS  OOUPOB. 

So  long  as  a  party  is  compos  mentis  he  has  legal  compe- 
tency, for  the  law  will  not  measure  the  size  of  his  mental 
capacity,  and  no  degree,  therefore,  of  physical  or  mental 

becility  can  avoid  his  deed  if  he  had  legal  competency. 

Hovey  v.  Chase,  62  Me,  305.)     And  where  a  contract  is 

sought  to  be  avoided  on  the  ground  of  the  incapacity  of 
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one  of  the  partiea,  but  without  any  imputation  of  fraud,  the 
only  test  of  mental  capacity  is  the  ability  of  the  party  to 
rightly  comprehend  the  nature  of  the  particular  transac- 
tion, and  the  probable  results  which  will  flow  from  his 
entering  intxj  it.  Absolute  soundness  of  mind  is  not  there- 
fore required,  and  proof  of  delusion  upon  un-related  sub- 
jects will  not  invalidate  the  act.  (^Hovey  v.  Hohmny  55 
Me,  256 ;  Sozear  v.  Skidds,  23  N.  J.  Eq.  509 ;  DmneU  v. 
DmneM,  44  JV]  ZT  531  ;  Jachmn  v.  King^  4  Cow.  207; 
OMl\,  Bitch,  21   Wend,  142.) 

XIV. 

KNOWLEDGE   OF   BIGHT   AND   WBOMO    NOT    ALWAYS     KCIIKOCISBED    BT 

LUWACY. 

A  knowledge  of  right  and  wrong  is  possessed  by  the 
majority  of  lunatics  as  a  class.  Its  absence  is  exceptionaL 
It  cannot,  therefore,  be  any  test  of  their  power  of  con- 
trolling their  conduct,  any  more  than  of  controlling  their 
disease.  They  are  always  under  some  form  of  mental 
duress  while  their  disease  lasts ;  and  the  only  test  of  their 
criminal  responsibility  is  their  capacity  to  choose  7wt  to  do 
an  act  to  which  they  are  impelled  by  disease,  coupled  with 
the  power  of  enforcing  self-obedience  to  that  choice.  If 
they  have  not  capacity  to  choose  between  two  courses  of 
conduct,  or  if  having  capacity  to  choose  they  yet  have  not 
power  to  execute  their  choice,  then  their  acts  are  not  the 
acts  of  a  responsible  agent.  {People  v.  Kleirri,  1  Ed/ni, 
8.  O.  n,fp.  34 ;  Comm,  v.  Hashdlj  2  Brewst  401 ;  Stevens 
v.  State,  31  liul,  485 ;  St<ite  v.  Felter,  25  Iowa,  67.) 

XV. 

QUALIFIED  BE9P0NeiBn.rrV    OF   WEAK-inNDKD   PSBSONB. 

There  may  be  a  degree  of  unsoundness  of  mind  which, 
nevertheless,  does  not  disqualify  a  party  from  entering 
into  a  contract  or  making  a  will,  and  which  in  turn  will 
not  relieve  him  from  entire  responsibility  for  his  wrong- 
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fill  acts.  Responsibility  ia  his  case  becomes  qualified  aud 
sub-modo.  While,  therefore,  he  might  not  be  competent 
on  a  given  occasion  by  reason  of  such  mental  weakness  to 
deliberate  upon  and  premeditate  an  act  of  homicide,  bo  as 
to  bring  it  within  the  definition  of  murder  in  the  first  de- 
gree, he  might  yet  sufficiently  intend  the  act  as  to  justify 
his  conviction  in  the  second  degree.  The  rule  is  well  set- 
tled that  where  a  statute  makes  an  offense  to  consist  of  an 
act  combined  with  a  particular  intent,  that  intent  is  just 
as  necessary  to  be  proved  as  the  act  itself,  and  must  be 
found  by  the  jury,  as  matter  of  fact,  before  a  conviction 
can  be  had.  The  condition  of  mind  to  which  the  above 
rules  of  law  particularly  apply,  is  that  frequently  observed 
ill  epileptics  and  habitual  di'unkards  of  long  standing,  in 
whom  there  is  chronic  irritation  of  the  brain  with  inabil- 
ity to  endure  sudden  mental  strain.  {State  v.  Johnson^  40 
Conn.  136;  Andersen  v.  St4ite^  43  Ih.  514;  Rohert^  v. 
The  People^  19  Mieh,  401 ;  People  v.  Siillman,  Monroe  Co. 
\N.  Y.\  Oyer  dc  Terminer,  March  Term,  1877  ;  People  v. 
McNama/ra,  Steuben  Co,  {N.  Z],  6>.  cfe  21,  Bee.  Temi, 
1877.) 

XVI. 

TRANSITORT   DELIRIUM    NOT  mBANTTY. 

So  called  Transitory  or  Spontaneous  Mania  is  not,  legally 
speaking,  insanity,  any  more  than  a  violent  temper,  volun- 
tary intoxication  or  the  delirium  of  fever.  Unless,  there- 
fore, it  can  be  shown  to  have  been  preceded  by  great  in- 
juries to  the  brain,  or  great  moral  shocks  visibly  affecting 
the  mental  and  moral  character  of  the  individual,  all  pre. 
gumptions  founded  upon  the  natural  laws  of  disease  are 
against  it.  No  disease  springs  suddenly  into  maturity  of 
manifestation  from  a  condition  of  previous  health.  Every 
organic  fact  is  the  sequence  of  a  cause  requiring  a  period 
of  incubation  for  development  of  its  fruits.  And  mania 
in  whatever  form  exhibited  is  governed  by  the  same  path- 
ological laws  as  other  diseases.     {Ray^  Op-^  oU,  §  133.) 
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LATENT   IKSAKTIT   NOT   OOONIZABLB   AT    LAW. 

Although  such  a  condition  of  mind  undoubtedly  exists 
as  constitutes  latent  insanity,  still  the  law  can  take  no 
cognizance  of  it  so  long  as  it  is  not  an  evidential  fact,  nor 
until  it  has  exhibited  itself  by  certain  unmistakable  symp- 
toms of  mental  instability.  But  in  any  event  it  is  a  ques- 
tion to  be  determined  alone  by  the  jury  or  experts,  and  not 
by  the  court,  being  purely  a  question  of  fact  mil  generis. 
{RobertH  v.  The  People,  19  Mich.  402,) 

xvni. 

LTJCro  UmSRVALS. 

A  lucid  interval  in  law  means  a  suspension  of  the  active 
manifestations  of  mental  disorder.  It  implies  a  temporary 
diminution  in  the  intensity  of  the  insanity  and  describes 
simply  a  point  of  oscillation  in  the  progress  of  the  disease. 
It  18  a  gleam  of  sunshine  breaking  through  the  clouds  of 
mental  obscuration.  Nothing  more.  But  the  clouds 
are  still  moving  over  the  disk  of  the  mind  and  their 
edges  are  ragged  and  of  variable  diameter,  so  that  while 
portions  of  the  mental  processes  are  in  the  area  of  lucidity, 
others  remain  within  the  shadow  of  the  eclipse.  Hence  a 
lucid  interval  in  law  di)es  not  imply  complete  restoration 
of  reason.  It  only  means  restoration  to  the  degree  of  en- 
abling the  party  to  judge  soundly  of  the  act.  (^Hall  v. 
Warren,  9  Ves,  611  ;  Boyd  v.  Eby,  8  Watts  [Penn.\  66; 
Evans'  Pothier  on  Oblig.f  AppefidiXy  679 ;  GombauU  y. 
Pub.  Adm,,  4  Brad/.  226.) 

XIX. 

SUTCTOE   NO    PKOOP   OP   mSANTrY. 

Suicide  per  ae  proves  nothing  in  relation  to  the  mental 
state  of  the  perpetrator.  Both  the  sane  and  the  insane 
commit  the  act.  It  is  the  previous  mental  history  of  the 
party  which  alone,  under  the  interpretation  of  an  expert,  can 
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fumisli  an  answer  to  the  question  of  c/yinpos  or  v^n  cornpoa. 
Therefore  no  presumption  of  insanity  arises  merely  from 
the  act  of  suicide,  and  at  common  law  the  goods  and  choses 
in  action  of  afelode  se  were  not  vested  in  the  king,  until 
office  found.  {King  v.  Salmoay,  SMod  100  ;  Burrows  v. 
Burrowif,  1  Bac/ff.  Ecc,  B.  109;  1  Bow's  H.  L.  Cos.  187; 
Terry  v.  Life  Jn^.  Co.^  2  Bigelow^  31.) 

XX. 

TESTAMEKTABY    CAPACITY. 

Testamentarj^  capacity  means  the  capacity  to  know  and 
name  one's  property;  to  resist  undue  influence  exercised  in 
opposition  to  natural  affection  or  justice,  together  with 
knowledge  of  what  would  be  the  coui'se  of  distribution  of 
the  property  if  no  Avill  were  made.  {Belujidd  v.  PaHah^ 
25  N.  K  9.)  Hence  the  cun'ent  of  authorities,  both  in 
England  and  the  United  States,  favors  the  rule  that  even 
the  exhibition  of  delusion  by  the  testator  does  not  affect 
the  validity  of  a  will,  unless  such  delusion  enter  into  and 
infect  its  subject-matter,  and  then  it  will  only  nullify  such 
parts  of  a  will  as  it  reaches.  (Banks  v.  GoodfelloWy  39 
LT.B.IN.  S.]  Q,  B.  257  ;  Fiikock  v.  Potter,  68  Pmn.  St. 
842.) 

XXL 

PABTIES   AGAINST   WHOM  A   OOMMISSIOK   MAT   ISSUE, 

The  object  of  a  commission  of  lunacy  in  civil  cases  being 
to  protect  the  property  of  a  mentally  incompetent  person 
against  mismanagement  and  waste,  by  bringing  it  within 
the  custody  of  a  court,  it  follows  that  to  support  a  com- 
mission, in  the  natui'e  of  a  writ^  lunatico  inquirendOy  it  is 
not  always  necessary  to  show  that  the  party  is  either  an  idiot 
or  a  lunatic  in  the  medical  sense  of  the  term.  Nor  need  the 
jury  inquire  into  the  precise  nature  or  name  of  the  mental 
infirmity  under  which  the  party  is  laboring.  It  is  sufficient 
that  he  be  mentally  incompetent  to  govern  himself  or  to 
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manage  his  own  affairs,  from  whatever  cause  this  incapacity 
may  arise.  Hence  permanent  mental  weakness  amounting 
to  such  incapacity  and  arising  from  advanced  age,  sick- 
ness, habitual  drunkenness,  or  imbecility  constitutes  in  law 
"  unsoundness  of  mirul,^^  and  as  such  becomes  tantamount 
in  its  effects  to  those  produced  by  idiocy  or  lunacy,  for  such 
conditions  all  equally  express  mental  incaimcity  for  the 
government  of  oneself  and  the  management  of  one's  affairs. 
It  is  the  duty,  therefore,  of  the  jury,  and  they  have  the 
right  to  declare  a  person  of  unsound  mind,  who  is  shown 
to  be  in  such  a  permanent  state  of  mental  incapacity  as  to 
be  incapable  of  governing  himself  or  of  managing  his  own 
affairs,  to  whatever  cause  due.  Such  a  person  is  in  legal 
intendment  non  emnpos  mentis,  {Matter  of  Barkery  2 
Johiis.  Cli.  232  ;  Matter  of  Burr,  17  Barb.  14  ;  Hk pa/rte 
Cramner^  12  1^(?«.  445;  Itidgeioay  v.  Barwin^S  Ves,  65  ; 
Sherwood  v.  Sanderson^  19  Jb,  280 ;  Carew  v.  Johnson,  2 
8ch.  amd  Lef.  280.) 

XXII. 

aESTRAINTB   UPON   PERSONAL    LEBKBTT. 

The  right  to  confine  a  lunatic  in  an  asylum  is  an  inci' 
dent  belonging  to  his  medical  treatment.  It  has  no  other 
justification  than  necessity  and  may  be  exercised  only  so 
long  as  that  necessity  continues.  A  lunatic,  therefore, 
should  not  be  deprived  of  his  liberty  unless  restraint  is 
necessary  or  beneficial.  ( Cbwm.  ex  reL  Nycs  v.  Kirkhrule^ 
2  Brewst.  586.)  Even  the  committee  of  a  lunatic  should 
only  confine  him  when  authorized  to  do  so  by  the  court 
(^Oonim.  ex  rd.  Haskell  v.  Kirkbride,  3  Brewst  586.)  The 
right  to  confine  is  in  fact  wholly  distinct  from  the  duty  to 
protect  or  maintain,  and  does  not  flow  necessarily  out  of 
the  fact  of  lunacy.  Not  because  a  person,  therefore,  is  a 
pi-oper  subject  for  a  commission  of  lunacy  does  it  follow 
that  he  is  a  proper  subject  for  confinement.  Lunacy,  as  is 
well  known,  is  a  term  of  too  variable  a  significance  to  per- 
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mit  such  a  latitude  of  coufitruction  to  be  put  upon  it  as 
that  of  assuming  that  every  lunatic  is  necessarily  danger- 
ous to  himself  or  to  others.  Facts  do  not  justify  any  such 
conclusion.  And  it  would  be  as  great  an  outrage  to  con- 
fine a  man  unnecessarily  because  he  happened  to  be  a 
lunatic,  as  it  would  be  to  compel  him  to  take  an  unneces- 
sary medicine,  or  to  submit  to  an  unnecessary  sui^ical 
operation.  While  it  must  be  left  most  properly  to  the 
superintendent  of  every  asylum,  acting  as  a  custodian  of 
the  lunatic,  to  decide  in  what  manner  such  confinement 
should  be  exercised,  and  when  it  should  terminate,  courts 
still  retain  to  themselves  the  right  of  demanding  proof  at 
any  time  that  the  reasons  for  such  confinement  continue. 
For  in  the  contemplation  of  the  law  a  lunatic  is  always 
recoverable.     (Dormer^s  Case,  3  P,  Wfm,  265.) 

The  only  legal  grounds  therefore  upon  which  a  lunatic 
can  be  restrained  of  his  liberty  in  an  asylum  are : 

MrsL  That  his  disease  is  in  such  a  stage  as  to  reijuire 
seclusion,  and  even  restraint. 

Second,  That  he  is  dangerous  to  himself  or  to  others 
being  either  suicidal  or  homicidal,  by  reason  of  dispositions 
to  personal  violence  under  the  ordinary  friction  of  unre- 
stricted intercourse  with  society.  But  such  dangerous 
character  must  have  given  some  proof  of  its  existence,  and 
must  not  rest  solely  in  the  imagination  of  others. 

Third,  That  he  has  dangerous  and  uncontrollable  pro- 
pensities looking  toward  the  destruction  of  property  on  a 
large  scale  as  by  arson,  and  is,  therefore,  a  menace  to  the 
safety  of  the  community. 

Fou/rth,  That  he  is  disposed  to  wander  about  and  get 
lost,  and  thus  to  suffer  for  want  of  food  or  shelter ;  to  ex- 
jxjse  himself  to  the  same  accidents  as  befall  a  child,  and 
that  he  cannot  be  properly  restrained  and  supervised  at 
home.  And  in  relation  to  discharging  such  a  person  from 
an  asylum,  it  has  been  held  that  where  a  person  is  an  im- 
becile, and  unable  to  take  care  of  himself  the  court  will 
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not  discharge  him.     {ComTn.  eeo  rd.  Hashell  v.  ITirkbrtde, 
3  BrewsL  686.) 

xxni. 

AUTBoamr  to  sell  litnatio-s  realtt  whence  dekived. 

Restoration  to  sanity  being  always  a  presumption  of  law 
in  the  case  of  a  lunatic,  the  Statute  of  17th  Edw.  2,  ck  10, 
did  not  authorize  the  sale  or  alienation  of  his  lands  or  tene- 
ments, but  simjjly  provided  for  their  safekeeping.  The 
power  of  the  court  of  chancery  included  nothing  beyond 
the  care  and  supervision  of  such  estates.  (jSp  parte  Dilce^^ 
8  Ves.  79.)  The  right  of  any  court,  therefore,  to  order  a 
sale  of  the  real  estate  of  a  lunatic  or  infant  is  not  an  origi- 
nal power,  but  rests  alone  upon  special  authority  granted 
by  the  legislature  for  that  purpose.  And  although  neither 
a  lunatic  nor  an  infant  are  persons  swi  jv/ris  they  may  still 
hold  landtj  in  fee,  so  that  even  a  legislature  cannot  author- 
ize or  validate  a  sale  of  land  devised  to  them  with  a  restric- 
tion upon  alienation.     {Stewart  v.  Griffith^  33  Mo.  13,  24.) 

The  right  of  any  legislature  in  the  United  States  to 
grant  such  powers  of  sale  or  alienation  of  an  infant's  or 
lunatic's  real  estate  to  any  court,  ainses  from  the  fact  that 
the  legislature  with  us  in  the  fountain  of  the  law,  and  the 
parens  patr^m  to  prescribe  such  rules  and  regulations  as  it 
may  deem  proper  for  the  auperintendence,  disposition  and 
management  of  the  estatCvS  of  all  persons  under  legal  disa- 
bilities. ''  But  even  that  power,"  says  Chancellor  Wal- 
worth, "cannot  constitutionally  be  so  far  extended  as  to 
transfer  the  beneficial  use  of  the  property  to  another  per- 
son, except  in  those  cases  where  it  can  legally  be  presumed 
the  owner  of  the  property  would  himself  have  given  the 
use  of  his  property  to  the  other,  if  he  had  been  in  a  situa- 
tion to  act  for  himself."  {Cochravi  v.  Van  Swrlay^  20 
Wend,  373;  Rice  v.  Parhnum,  16  Mass.  326;  Suydam  v. 
WiUiamson,  24  How.  427  ;  Cooleyh  Const.  Lim,  101 ;  Sedg- 
wtch  SUU.  <&  Co7iM.  Z.  147.) 
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It  has  been  seriously  questioned,  however,  whether  a 
legislature  can  constitutionally  uutliorize  the  gnardmn  of  a 
lunatic  or  infant  to  sell  his  real  estate  and  apply  the  pro- 
ceeds to  the  pajTnent  of  his  debts,  such  an  act  being  an 
exercise  of  judicial  authority  on  its  part.  And  accordingly 
in  New  Hampshire  {^  N.  H.  572),  and  in  Tennessee  (10 
Yerg,  69)  it  was  held  that  such  special  acts  were  void  on 
the  ground  that  they  were  judicial  acts.  Mr.  Sedgwick 
(<:>p,  cit.  148)  condemns  the  exercise  of  any  such  powers  on 
the  part  of  a  legislature,  holding  that  '*  a  legislative  body 
is,  from  its  character,  organization  and  habits  of  business, 
entirely  incompetent  to  pass  discreetly  upon  questions  in- 
volving private  rights."  On  the  other  hand  Judge  Cooley 
(op.cU,  103)  says  that  *' this  species  of  legislation  may  per- 
haps be  properly  called  prerogative  remedial  legislation. 
It  hears  and  determines  no  rights;  it  deprives  no  one  of 
his  property." 

But  in  the  case  of  a  court  exercising  powers  of  alioniv 
tion  in  pursuance  of  a  general  law,  the  rule  always  applies 
that  such  statutes  being  in  derogation  of  the  common  law 
must  be  construed  strictly.  Hence  no  mandatory  provis- 
ion can  be  dispensed  with,  the  court  being  without  discre- 
tionary powers  in  its  obligation  to  follow  the  statute. 
Every  requirement  is  substantial  and  must  be  complied 
with.  (Battell  v.  T&rreg,  65  N,  Y,  204;  Matter  of  Vol- 
miine^N,  Y,  C&wrt  of  AppeaUyJcm,  1878,  3  AbboU's  K  C. 
285.) 


XXIV. 

8PtRrrUA.LISM   BEFORE   THE   LAW. 

The  law  can  take  no  cognizance  of  apirituftlism  as  a 
physical  fact,  because  witnesses  from  another  world  are 
not  within  its  jurisdiction,  nor  amenable  to  the  i-ules  gov- 
erning judicial  evidence.  They  cannot  be  called  by  sub- 
poena, cross-examined,  or  punished,  if  disobedient.  Its 
dealings  being  with  the  finite   rights  of  finite  men  over 
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finite  things,  it  cannot  give  any  personal  standing  to  that 
which  is  without  the  pale  of  time,  place,  or  legal  circum- 
stance. Such  things  are  out  of  its  jurisdiction,  therefore 
out  of  its  authority.  They  are  in  fact  extra-territorial  to 
the  niuuicipal  law  of  every  a^untry. 

Whether  a  belief  in  spiritualism  constitutes  a  delusion 
will  depend  upon  its  effects  on  the  mind  of  the  believer. 
That  only  is  a  delusion,  projierly  speaking,  which  produces 
habitual  disorder,  in  the  logical  process  of  the  mind,  with 
habitual  perversion  of  the  nnjral  affections.  Therefore  a 
man  may  believe  in  spiritualism  without  being  non  cofnpos 
mentis^  at  law,  or  again  he  may  believe  in,  and  be  deluded 
by  it  within  the  sphere  of  his  moral  agency  a^  a  business 
man,  or  in  his  family  relations,  or  as  a  testator,  or  lastly  as 
a  criminal.  It  is  not  the  fact  of  the  belief,  but  the  effects 
of  the  belief,  which  should  be  studied  in  determining  the 
origin  or  extent  of  any  delusion  which  appears  to  be  the 


offspring  of  spiritualism.     {Hedjield^s  Am.  Lead. 
f^Ws,  384,) 
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TRIAL  BY   JXTBY  NOT   AJ3   HmEFEAeiBt IS   RIGHT,  IN   IB8TTE8   OF   INSAJOTY. 

A  question  of  personal  liberty  at  law  is  one  which  rests 
primarily  upon  the  law  of  the  status  of  the  indi\'iduaL 
The  right  of  the  status  or  condition  is  the  proper  standard 
by  which  to  determine  the  application  of  any  local  laws 
relating  to  the  person.  This  right  ante-dates  municipal 
laws,  being  founded  on  a  universal  jurisprudence,  or  jus 
gentium.  Now  under  the  law  of  the  status,  an  infant  in 
the  house  of  his  guardian,  a  married  woman  in  the  house 
of  her  husband,  or  a  limatic  dangerous  to  be  at  large,  can 
each  be  restrained  technically  of  their  personal  liberty 
without  affording  any  necessary  foundation  for  an  action 
of  false  imprisonment.  At  common  law,  any  person  might 
confine  a  dangerous  lunatic  as  a  matter  of  common  right, 
and  under  the  maxim  mlns  pop^di  snpremu  Im.  (4  Slacks. 
Comm.  25 ;  Cb%  v.  Jacks(m,  \2  N.  K  253,) 
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So  any  one  might  Justify  an  assault  committed  to  re- 
the  fury  of  a  lunatic.  {Brookskuw  v.  Hophins^ 
Lofft,  243 ;  Convyn's  Dig.^  Jiattery^  H,)  These  common 
law  principles  are  not  changed  by  atatut.es  prescribing 
methods  of  enforcing  them.  The  earliest  English  statute 
taking  judicial  cognizance  of  lunacy  is  that  of  17th  Edw.  2, 
ck  9,  passed  in  1324,  in  which  it  is  enacted  that  "  the 
king  shall  have  the  custody  of  the  lamds  of  natural  fools," 
and  by  chap.  10,  *'  the  king  shall  provide,  when  any  hapj>en 
to  fail  of  his  wit,  as  there  are  many  having  lucid  intervals, 
that  their  lands  and  tenements  shall  be  safely  kept,"  etc. 
In  such  cases,  the  king  might  award  his  writ  to  the  es- 

leator  or  sheriff  of  the  county  to  determine  the  same  by 

inquest  of  office. 

It  will  be  noticed  that  an  inquest  by  a  jury  was  thus 
limited  alone  to  persons  of  non-sane  memory  having  lands 
or  tenements  in  their  own  right.  But  in  no  sense  was 
such  inquiry  instituted  to  determine  upon  their  liberty. 
That  was  left  to  be  governed  alone  by  the  common  law, 
and  in  each  case,  ex  necess^ikUe  rei-^  as  in  the  instance  of  any 
person  who  like  an  infant,  or  married  woman  was  not  sui 
jm^ia.  For  wrongs  done  to  them,  a  court  of  competent 
jurisdiction  might  at  any  time  afford  summary  relief,  and 
that  too  without  the  intervention  of  a  jury.  This  princi- 
ple of  the  common  law  has  never  changed.  It  still  gov- 
erns the  tribunals  of  England  and  the  United  States,  be- 
cause it  is  a  prerogative  power  of  the  coiirt  representing 
the  State  as  parens  patrim.  Such  a  court,  therefore,  can 
always  inquire  into  the  status  of  a  pereou  to  inform  its 
conscience,  and  as  we  shall  presently  show,  may  determine 
the  method  by  which  it  shall  inform  itself. 

If  we  now  examine  the  Great  Charter  of  John  as  the 
original  Bill  of  Rights  of  all  English  jurisprudence,  we 
shall  find  that  it  distinctly  recognizes  status  as  the  basis 
of  a  personal  right.  Thus  in  the  famous  personal  liberty 
clause,  it  recites  that  no  freema/n  shaU  be  taken  or  imprie- 
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oned^  etc,  but  by  lawful  judgment  of  his  peers  or  by  the 
law  of  the  land."  Now  England  at  that  time  was  full  of 
villeins,  adscripti  gUhm^  to  whom  the  benefit  of  this  clause 
did  not  practically  extend.  For  says  Coke  (2  IimtiL  45) 
"This  extends  to  villeins,  saving  against  their  lord^ 
Therefore  whether  sane  or  insane  they  were  slaves,  or  per- 
sons not  &m  juris  as  against  their  lords  and  guardians. 
The  same  rule  of  interpretation  applied  to  slaves  in  this 
country,  under  the  Constitution  of  the  United  States. 
They  were  governed  by  the  law  of  the  status,  independently 
of  local  laws,  and  had  no  rights  of  personal  liberty  as 
rSgainst  the  will  of  their  masters.  And  because  of  this  law 
of  status  they  were  not  within  the  immediate  pale  of  the 
law  of  the  land. 

The  principles  of  universal  jurispnideiice  show  that,  in 
every  case  where  guardianship  of  the  person  is  necessary 
in  favorem  vitw,  it  may  be  exercised  by  a  court  upon  a 
view  of  the  facts  satisfying  its  conscience,  and  that  it  is 
entirely  within  its  discretion,  as  to  how  or  by  what  means 
it  shall  enlighten  itself.  Thus  in  Smith  f.  Oo/rU  (5  Johns, 
Ch.  118),  Kknt,  Chancellor,  held  that  a  court  of  equity  had 
original  jurisdiction  to  be  exercised  according  to  a  sound 
discretion  to  try  questions  of  fact  without  the  intervention 
of  a  jury.  And  the  same  principle  had  been  previously 
aflSiTned  by  the  House  of  Lords  in  Evans  v.  Blood  (4 
Bra.  P.  (7.  557),  both  cases  involving  issues  of  insanity. 

Upon  such  authorities  as  these,  it  does  not  seem  neces- 
sary to  discuss  any  further  the  question  whether  there  be 
such  a  thing  as  a  common  law  or  even  a  constitutional 
right  to  a  trial  by  jury  of  a  lunatic  to  determine  whether 
he  shall  be  restrained  of  his  liVjeiiy,  that  being  a  result 
which  flows  presumably,  though  not  absolutely  from  his 
status,  and  which  the  court  alone  may  in  its  discretion  de- 
cide. The  finding  of  lunacy  by  a  jury  does  not  per  se 
authorize  restraint  upon  personal  liberty,  because  this 
latter  is  a  distinct  fact  varying  with  circumstances.     Hence 
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in  Nyce^B  case  (2  Breiostei'^  400)  it  was  held  that  even 
after  a  finding  of  lunacy,  it  is  a  question  for  the  court, 
whether  the  patient  shall  be  restrained. 

The  original  object  of  all  the  ancient  inquisitions  of 
lunacy  was  to  determine  whether  a  party  possessed  of 
lands  or  tenements  was,  or  not  competent  to  manage  him- 

■self  and  his  property ;  not  whether  he  was  dangerous  to  be 
at  large,  for  then  any  one  might  restrain  him,  and  this 
principle  of  the  right  of  a  court  of  competent  jurisdiction 
to  pass  upon  a  question  of  lunacy  without  a  jury,  even  as 
relates  to  property-holding  lunatics,  has  been  constantly 
re-affirmed  and  in  England  is  now  permanently  established 
by  the  16th  and  17th  Vict,,  ch.  70,  where  it  is  enacted  as 
follows,  viz. : 

"§  38.  Any  commission  in  the  nature  of  a  writ  de  lunaiioo 
inquirer^do,  directed  to  one  person,  or  to  two  persons,  and  the 

^inquisition  returned  thereon,  shall  be  as  valid  and  effectual 

"to  all  intents  and  purposes,  as  if  directed  to  and  retunied 
by  more  than  two  |>er8on8." 

■  "  §  41.  Where  the  alleged  lunatic  demands  an  inquiry  be- 
fore a  juiy,  the  Lord  Chancellor  intrusted  as  aforesaid,  shall 
in  his  order  for  inquiry  direct  the  return  of  a  jury  unless  lie 
be  satisfied,  by  personal  examination  of  the  alleged  lunatic, 
that  he  is  not  mentally  competent  to  form  and  express  a 
wish  for  an  inquiry  before  a  jury." 

tThe  foregoing  provisions  have  been  in  operation  since 
!853.  Their  validity  has  never  been  questioned,  nor  has 
t  been  chargetl  that  they  deprive  any  subject  of  a  right 
possessed  by  him  either  at  common  law,  or  under  the 
Great  Charter.     Under  the  light  of  such  a  jurisprudence 

»as  that  of  England  as  well  as  under  our  own  Constitution 
there  seems  to  be  no  doubt  of  the  right  of  any  State  to 
enact  that  an  issue  of  insanity  may  be  tried  by  a  commis- 
Ksion  of  two  or  more  i>er8ons,  and  without  the  inteiTention 
of  a  conmion  law  jury. 


CHAPTER  FIRST. 


HISTORY   OP   LUNACY   LEGISLATION. 


LU2?ACY  LBQIBLATIOK  IK  ENQLAXD. 

We  derive  so  much  of  our  equity,  as  well  as  our  com- 
mon-law jurisprudence,  from  England,  that,  in  a  field  like 
that  of  Lunacy,  where  both  jurisdictions  have  an  almost 
concurrent  authority,  it  is  impossible  to  trace  the  legisla- 
tion of  our  State  without  finding  its  foundations  ultimately 
resting  in  that  of  the  mother  country.  Without  attempt- 
ing, therefore,  even  so  much  as  a  sketch  of  that  legislation 
as  it  has  come  down  to  us  in  statutes  and  judicial  decisions, 
we  shall  endeavor  to  select  and  to  utilize  those  parts  only 
which  bear  directly  upon  the  histoiy  of  our  own. 

It  18  natural,  under  all  forms  of  governnitotj  that  the 
parental  authority  of  the  State  should  ever  be  extended 
over  infancy*  idiocy  and  lunacy,  as  conditions  of  helpless- 
ness that  cannot  be  exclusively  intrusted  to  the  care  of 
relatives  or  friends.  The  citizen  everywhere  belongs  to 
the  State,  and  in  retuni  the  State  owes  him  its  protection 
and  care,  particularly  when  he  is  without  the  use  and  en- 
joyment of  his  mental  powers.  Under  such  circumstances 
the  means  employed  to  furnish  that  protection  will  always 
be  a  fair  test  of  the  moral  attributes  which  the  State 
attaches  to  the  discharge  of  this  duty.  We  must  not,  in 
consequence,  expect  to  find  uniformity  in  means,  even 
where  we  are  compelled  to  admit  uniformity  in  spirit  and 
apparent  intent.  Thus  in  England,  while  under  the  feudal 
system  the  office  of  the  Crown  was  in  spirit  patriarchal,  the 
means  resorted  to  for  protecting  idiots  and  lunatics  were 
fully   in   keeping  with   the  rapacity  of   the  age.      The 
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escheators  whose  duty  it  was  to  discover  forfeitures  that 
might  enure  to  the  benefit  of  the  Crown,  are  represented, 
by  historians  like  Hallam*  and  writere  like  Shelford,f  to 
have  been  little  else  than  oppressors  of  the  people. 

That  the  management  of  the  estates  of  idiots,  if  not  of 
lunatics,  must  have  been  in  early  times  an  important 
source  of  revenue  to  the  Crown,  may  be  inferred  fi-om  the 
fact  that  Blackatone  treats  of  this  subject  in  the  chapter 
devoted  to  the  King^s  revenue^  beginning  as  follows :  "  1 
proceed,  therefore,  to  the  18th  and  last  branch  of  the 
King's  revenue,  which  consists  in  the  custody  of  idiots, 
from  whence  we  shall  be  naturally  led  to  consider  also  the 
custody  of  lunatics,"  {Book  1,  ch.  8,  §  18.)  Mr.  Fry,  in 
his  treatise  on  the  Lunacy  Acts  (p.  Y,  7i.),  very  strikingly 
remarks  that  "  It  seems  to  us,  in  the  present  day,  some- 
what startling  to  find  the  subject  dealt  with  in  this  manner,^ 
as  if  idiots  and  lunatics  w^ere  only  worthy  of  consideration 
as  forming  a  pai-t  of  the  King's  financial  resources ;  but  it 
must  be  remembered  that  it  was  for  the  protection  of  the 
insane  perscyi^s  property  and  its  preservation  for  himself 
or  his  heirs,  and  not  for  the  benefit  of  the  royal  revenue, 
that  the  Statute  of  Edward  2nd  was  passed.  It  had,  so 
far,  a  benevolent  intention,  though  it  did  not  contemplate 
the  more  important  object,  which  has  obtained  so  much 
prominence  in  our  own  times,  the  cure,  or  at  least  the 
kindly  and  considerate  treatment  of  the  insane  person  him- 
self." Lord  Hakdwicke,  in  Ex  parte  SouOicote  {Ainhl.  Ill), 
remarked,  in  relation  to  this  subject,  that  "he  could  not 
find  one  writ  directed  to  the  escheator  to  inquire  of  lunacy. 
The  escheator  was  an  officer  for  the  Ci^own  revenue,  and  in 
case  of  lunacy,  wh^re  iw  profits  go  to  iJte  Cvowu,  the  writ 
was  never  duected  to  the  escheator." 

Originally,  persons  of  unsound  mind  were  divided  into 
two  classes,  viz.,  Idwts  and  Limntics;  and  the   ancient 


*  aiiddle  Ages,  cli.  8|  pt.  3. 


f  On  Lmutics,  p.  87. 
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mode  of  proceeding,  wbeu  au  information  was  lodged  with 
the  King  that  a  peraon  seized  of  any  real  estate  was  an 
idiot  or  lunatic,  was  to  issue  a  writ  to  the  sheriff  or 
escheator  of  the  county  where  the  party  resided,  to  try  by 
a  jury  whether  such  allegation  was  true  or  not.  In  the 
case  of  an  idiot,  a  writ  "cfo  idiota  inquirendo'^^  was  issued 
to  the  escheator  alone.  These  writs,  although  alike  in 
substantive  matter,  differed  slightly  in  phraseology ;  but  in 
each  there  was  one  common  and  essential  inquiry,  viz., 
whether  the  party  was  au  idiot  from  his  birth,  as  alleged, 
or  not  2  When  persons  non  compotes  mentis^  by  reason  of  the 
superior  knowledge  of  the  character  and  degi-ee  of  their  in- 
firmity, became  classified  into  lunatics  as  well  as  idiots,  a  new 
writ^  ile  lufuit'i'Co  i/iguiremio,  was  framed  to  meet  the  new  dis- 
tinction. Gradually  these  writs  gave  place  to  our  modern 
commissions,  which  are  in  the  nature  of  writs  of  lunacy, 
and  they  have  been  made  to  extend  to  persons  not  insane, 
although  of  unsound  mind,  and  in  New  York  to  habitual 
drunkards.  The  forms  of  these  old  writs  may  be  found  in 
Fitzherbert  De  natura  brevium  (  Vol,  2,  p.  232),  and  be- 
canse  of  the  fact  that  inquiiy  by  commission,  rather  than 
by  writ,  is  more  general  and  wide  reaching  in  its  applica- 
tion, the  former  has  accordingly  superseded  the  latter, 

Blackstone  observes  that  "  to  lunatics,  as  well  as  to  idiots, 
the  King  is  guardian,  but  to  a  very  different  purjx)se,  for 
the  law  always  imagines  that  tliese  accidental  misfortunes 
may  be  removed,  and  only  constitutes  the  Crown  a  trustee 
for  the  unfortunate  persons,  to  protect  their  property  and 
to  account  to  them  for  all  profits  received,  if  they  recover, 
or,  after  their  decease,  to  their  representatives."  {Booh  1, 
ch,  8,^.  304.)  Hence,  the  custody  of  the  born  idiot  and 
of  his  lands  was  originally  vested  in  the  lord  of  the  fee, 
and  subsequently,  by  reason  of  the  manifold  abuses  to 
which  it  gave  rise,  transfeiTcd  to  the  King  by  17  Edw.  II, 
ch.  9,  which  declares  that 

"  The  King  shall  have  the  custody  of  the  lands  of  natural 
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fools,  taking  the  profits  of  them  without  waste  or  destruc- 
tioiij  and  shall  find  them  their  necessaries,  of  whose  fee  so- 
ever the  lands  be  holdeii.  And  after  their  death  he  shall 
restore  them  to  their  rightful  heirs,  so  that  no  alienation 
shall  be  made  by  such  idiots,  nor  their  heirs  be  in  any  wise 
dia-inherited."  (^De  Prerogaliva  Regis,  17  Edw.  27id,  c/u 
11.)  And  it  is  in  contra^iistinction  recited  by  the  same 
statute  in  relation  to  htmdtica  that 

"Also,  the  King  shall  provide,  when  any  (that  before- 
time  hath  had  his  wnt  and  memory)  happen  to  fail  of  his 
wit,  as  there  are  many  having  lucid  intervals,  that  their 
lands  and  tenements  shall  be  safely  kept  without  waste  and 
destruction,  and  that  they  and  their  household  shall  live 
and  be  maintained  competently  from  the  issues  of  the  same; 
and  the  residue,  beyond  their  reasonable  sustentation,  shall 
be  kept  to  their  use,  to  be  delivered  unto  them  when  they 
recover  their  right  mind,  so  that  such  lands  and  tenements 
shall  in  no  wise,  within  the  time  aforesaid,  be  aliened;  nor 
shall  the  King  take  any  thing  to  his  own  use.  And  if  the 
party  die  in  such  estate,  then  the  iT-aidue  shall  be  distrib- 
uted for  his  soul  by  the  advice  of  the  ordinary,"  (/6w£, 
ch  XIL) 

These  two  provisions,  which  should  be  read  in  unison, 
will  be  found  to  represent  a  step  in  the  direction  of  natural 
equity  and  justice,  such  as  has  only  been  imitated,  but  not 
surpassed,  in  modem  times.  To-day,  instead  of  the  King, 
or  with  us  the  State,  it  is  the  couiiy  which  takes  chaise  of 
the  person  and  estate  of  all  rum  compotes  mentis^  and 
through  its  appointed  bailiff,  the  committee  of  the  person 
and  estate,  it  effectually  watches  over  and  guards  against 
waste  the  possessions  of  its  insane  wards.  Thus  does  this 
old  Saxon  statute  still  inform  the  juiispinidence  of  ourovm 
times ;  and  it  is  a  remarkable  illustration  of  the  vitality  of 
good  laws  that  the  statute  of  17  Edw.  2  (A.  D.  1324)  con- 
tinued in  force  until  the  26  &  27th  Vict,  ch.  125  (A,  D. 
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1863),  repealed  all  ite  provisions,  except  the  two  above 
cited,  which  are  still  in  operation. 

The  first  act  for  regulating  insane  asylums  in  England 
paftsed  in  1774  (14  Geo.  3rd,  ch.  49),  and  by  it  the 
'al  CoDege  of  Physicians  was  rcquii-ed  to  select  five  of 
'its  Fellows  as  commissioners  to  visit  and  license  mad-houses 
within  the  cities  of  London  and  Westminster,  and  seven 
miles  thereof,  and  also  the  county  of  Middlesex,  the  discharge 
of  similar  duties  throughout  the  country  being  assigned  to 
justices  of  the  peace.  Two  other  acts,  having  the  same  ob- 
ject in  view,  were  passed  in  1770  and  1828.  In  1832,  by 
the  2  &  3  Wm.  4th,  ch.  107,  the  Loi-d  Chancellor  was  author- 
ized to  appoint  annually  the  Metropolitan  Commissioners 
in  Lunacy.  Subsequent  Acts  in  pari  77iateria  were  passed 
in  1833(3  <fe  4  Wm.  4,  cL  64),  in  1835  (5  &  6  Wm.  4,ch.22) 
and  1838  (1  &  2  Vict.,ch.  73),  1841  (5  Vict.,ck  4)  and  1842 
(5  <fe  6  Vict,  ch.  87).     Many  of  the  foregoing  statutes  were 

I  of  prescribed  duration,  hence  the  necessity  of  their  re-enact- 
Inent  with  amendments.  Finally  all  foregoing  acts  were 
i^pealed  in  1845  by  8  <fe  9  Vict.,  ch.  100,  which  organized 
the  present  Board  of  "Commissioners  in  Lunacy."  The 
first  act  which  noticed  pauper  lunatics  in  England  was 
passed  in  1744*  (17  Geo.  2,  ch.  5).  That  act  was  followed, 
and,  as  far  as  possible,  adopted  by  the  Legislature  of  New 
York  in  chap.  31,  Laws  of  1788. 

GOVEHKITENTAL  SUPERVISIOK  OP    THE    IKSAJTB   IN   GREAT    BRITAIN. 

H  The  Lunacy  officers  of  the  Crown  in  England  consist 
^of  the  Lord  Chancellor,  two  Masters  in  Lunacy,  to  be 
appointed  by  the  Lord  Chancellor,  and  who  must  be  Ser- 
jeants or  barristers  of  ten  years'  standing,  and  three  Visitors 
Pof  Lunatics,  consisting  of  two  medical  and  one  legal  visi- 
tor. The  Masters  in  Lunacy  have  associated  with  them  a 
Registrar,  and  the  Visitors  of  Lunatics  a  Secretary,,  with 
Buch  subordinate  clerks  and  officers  as  may  be  sanctioned 


*Fry  on  tbe  hntxAcj  Acts,  p.  148, 
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by  the  Lord  Chancellor  and  the  Lords  of  the  Treasury, 
Besides  the  above-mentioned  Masters  in  Lunacy  and  Visi- 
tors  of  Chancery  Lunatics,  there  is  a  Board  of  Sijc  Vis- 
iting Commis8ionei*8  in  Lunacy,  consisting  of  tlu'ee  medi- 
cal and  three  legal  members,  with  three  non-vnsiting  com- 
missioners. This  Board  also  appointed  by  the  Lord  Chan- 
cellor is  known  as  the  Metropolitan  Commissionera  in 
Lunacy. 

The  following  is  an  abstract  of  their  powers  and  duties, 
as  presented  by  Dr.  L.  S.  F.  Winslow,  in  his  Lmiacy  Chart 
(See  also  Fry  on  the  Limacy  Acts,  pp.  3(>-143.) 

DUTIES  OF  OOMMISSIOKKBS. 

Duties  of  Commissiovers  in  Lunacy* — To  grant  liccnaeB,  visit  and 
regulate  asylums,  report  to  the  Lord  Chancellor  ua  to  the  comlition  of 
the  Bame,  and  conduct  and  manage  every  thing  connected  with  certi- 
iied  lunatics  iu  England  and  Wales. 

JUB18DICTI0K  OF  COMMIBSIOyBRS, 

JnrMicfion  of  Cofnmiaaionerjf.  —  The  city  of  London,  the  city  oi 

Westminster,  the  county  of  Middlesex,  the  horough  of  J^outhwark. 

The  following  places  in  the  county  of  Surrey:  Barnes,  Camber  well 

iSt.  Giles),  Dulwich,  Battersea,  Clapliam  (Chnst  Church),  Uraveney, 
Icrmondsey  (St  Mary  Magdalene),  Kcnnington,  Brixton,  Deptford 
(St  PauFs),  Kew  Green,  Lambeth  (St.  Mary).  Mortlake,  Mcrton, 
Kcwington  (St.  Mary),  Mitcham,  Norwood,  Peekham,  Koi^hampton, 
Stockwell,  Putney,  Rothcrhithe  (St  Mary),  Stroatham,  Wandsworth, 
Tooting,  Wimbledon,  Walworth. 

The  following  places  in  the  county  of  Kent:  Blackheath,  Green- 
wich, Charlton,  Lee,  Woolwich,  Deptford,  Lewisham. 

The  following  places  iu  the  county  of  Essex  :  East  Ham,  Leyton- 
stone,  Plaistow,  West  Ham,  Lcyton,  Low  Leyton,  Walhamstow, 
Southend. 

And  every  other  place  (if  any)  within  the  distance  of  seTen  miles 
from  any  part  of  the  citiea  of  Londori  and  Westminster,  or  borough 
of  SouLliwark. 

The  ahove-mcntionod  places  arc  within  the  limits  of  the  immediate 
jurisdiction  of  the  Commissioners. 

LI0EK8ED  HOUSES. 
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77ie    L»re?wp.  —  Every    person    receiving    more    than   one  insane 
patient  into  his  hotiac  for  profit  must  obtain  a  license.     The  charge 
for  a  hcense  is  ton  shillings  for  every  patient     The  license  is  granted 
by  the  Commissioners   in  Lunacy  to  persona  residing  within  their    fl 
immediate  jurisdiction  on  the  first  Wednesday  in  February,  May,     " 
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July  and  November,  and  the  application  must  be  sent  to  the  office  at 
leaat  fourteen  days  before  the  day  ap|>ointBd  for  granting  the  licojiBes. 
For  houfi<!S  beyond  the  jurisdiction  of  the  CommissionorB,  it  is 
granted  by  the  justices  at  the  Quarter  Sessions.  The  time  for  which 
a  license  is  {^ranted  ia  variable ;  the  maximum  time  being  thirteen 
months.  Allionsea  licensed  after  the  passing  of  the  Lunacy  Act,  1845, 
are  required  to  have  the  licensee  resident  iu  the  house ;  out  if  more 
than  one  person  is  licensed,  then  only  one  of  the  licenaees  need  reside 
on  the  premises.  Asylums  licensed  after  the  passing  of  the  before-men- 
tioned act  may  have  a  medical  superintendent  who  is  not  licenced  as 
resident  in  the  house,  but  he  must  bo  approved  of  by  the  Commis- 
sioners in  Lunacy.  More  than  one  house  may  be  included  in  the 
hcense. 

Death  or  Incapacity  of  the  Licensee. —  The  license  may,  with  the 
consent  of  the  Commissioners,  be  trajisferred  to  any  other  person  in 
Ciise  of  death  or  incapacity  of  the  person  licensed.  Two  persons 
being  licensed,  if  one  dies,  the  license  is  still  valid  with  respect  to  the 
other  person  licensed. 

Refusal  to  renew  the  License.  —  The  Lord  Chancellor  is  empowered, 
at  the  request  of  the  Conuuisfiiouers  iu  Lunacy,  to  recall  or  refuse  to 
renew  any  license. 


PATIENTS  IN    LICENSED   HOUSES. 

L  On  the  Admission  of  Patients  into  Licensed  Houses.  — No  per- 
son of  unsound  mind,  or  aUeL'ed  to  be  so,  can  be  received  into  a 
licensed  house  without  an  onlcr  and  two  medical  certificates  (one 
medicul  certificate  is  sufficient  in  cases  of  great  emergency,  but  the 
special  circumstances  which  prevent  the  two  certificates  being  obtained 
must  be  stat^  in  the  sUitement). 

Order  for  Admission. —  The  order  is  only  valid  for  one  month  from 
itfl  date.  The  following  persons  are  prohibited  from  signing  it.  Any 
person  who  receives  any  percentage  on,  or  is  otherwise  interested  in, 
the  payments  made  on  behalf  of  the  patient  in  the  asylum  ;  a  medi- 
cal man  who  is  the  proprietor  or  superintendent  of  the  asylum  to 
which  the  patient  is  sent,  or  who  visits  it  as  medical  attendant  j  the 
father,  son,  brother,  partner*  or  assistant  of  either  of  the  medical 
men  who  sign  the  certificate.  The  person  siguing  the  order  must 
have  seen  the  patient  within  one  mouth  from  signing. 

Statement. —  This  need  not  be  signed  by  the  person  who  signed  the 
order. 

Medical  Certificates. —  Those  may  be  signed  l>efore  or  after  the  order 
and  statement  They  must  not  be  signed  by  the  father,  brother,  son, 
partner  or  assistant  of  the  peraon  having  the  care  of  the  patient,  or 
by  any  one  receiving  any  percentage  on,  or  otherwise  interested  in, 
the  payments  to  be  made,  or  by  the  person  who  signed,  or  whoso 
father,  brother,  son,  partner  or  assistant  had  signed  the  order;  or  by 
two  persons  who  are  m  |mrtucrdhip  or  professionally  connected.  The 
medical  men  who  certify  must  be  iu  actual  practice  and  repstered. 
The  certifioatcs  must  be  si^^ned  within  seven  clear  days  from  the  date 
of  the  examination  of  the  alleged  lunatic,  and  the  patient  can  only 
be  admitted  within  seven  days  from  this  uxamiuaLiou.    They  may  bo 
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dated  and  signod  any  time  between  the  examination  and  reception  of 
the  patient(*) 

All  corrections  and  alterations  in  order  and  certificates  mnet  be 
initialed  by  the  person  who  certified  ;  fourteen  days  are  allowed  by 
the  CommiBsionera  for  these  amendments,  if  the  documenta  are  re- 
turned for  correction.  The  patient  must  not  be  examined  for  certifi- 
cate at  the  house  or  asylum  in  which  it  is  proposed  to  place  the  patient. 

The  medical  superintendent  is  required  to  transmit  a  copy  of  the 
documenta  upon  which  the  patient  has  been  received  to  the  Uommis- 
eioners  within  twenty-four  hours  from  the  admission  into  the  asylum. 

Statement  of  Menial  and  Bodily  Health. — A  statement  of  the  mental 
and  bodily  condition  must  be  sent  to  the  Commissioners  after  the  ex- 
piration of  two  and  before  the  expiration  of  seven  clear  days  from  tlie 
admission,  and  the  examination  for  the  same  must  be  mode  in  this  time. 

2.  DiscJiarge  of  Patients  from  Licensed  Houses. — A  patient  is  dis- 
charged as  recovered,  relieved  or  'not  improved;  the  notice  of  discharge 
is  sent  by  the  medical  BUperintendent  within  two  clear  days  to  the 
Commissioners.  The  person  who  signed  the  order  can  alone  discharge 
a  patient  from  the  asylum,  except  under  the  following  conditions: 
Absence  from  Euglund,  incapacity  from  insanity,  or  otherwise,  from 
giving  an  order  for  tho  discharge.  In  these  cases  the  husband  or  wife 
of  snch  patient,  if  there  be  no  husband  or  wife,  the  father  or  mother, 
and  if  there  be  no  fatfier  or  mother,  the  nearest  of  kin,  or  the  person 
who  made  the  last  payment  on  account  of  the  patient.  The  Commis- 
sioners  in  Lunacy  have  also  tlie  power  to  authorize  the  discharge  of  a 
patient. 

On  the  discharge  of  a  patient  the  usual  entries  are  made  by  the 
medical  superintendent  in  the  discharge  book,  the  admission  book, 
and  case  book. 

3.  Death  of  Patients  in  Lianiged  Houses, —  Notice  of  death  must 
be  sent  by  the  superintendent  of  the  asylum  to 

(1.)  Commissioners  in  Lunacy  within  two  clear  days,  and  also  to 
Visitors,  if  house  is  under  their  jurisdiction. 

2,)  Coroner  of  district  within  two  clear  days. 
Registrar  of  Deaths. 

Person  who  signed  the  order  for  admission  and  to  person 
mentioned  in  Statement. 

Entry  of  deatli  must  bo  made  in  the  same  book  as  the  ^ DlscJiarge ;* 
a  copy  of  the  notice  as  sent  to  the  Commissionera  must  be  entered  in 
the  case  book,  and  a  certified  copy  miist  be  sent  to  the  coroner. 

4.  Escape  of  Patients  from  Lic€?ised  Houses. —  Notice  of  the  escape 
and  recapture  of  a  patient  must  bo  sent  to  the  Commissionera  withm 
two  clear  days,  and  must  contain  the  name  of  the  patient,  the  condi- 
tion of  mind  at  the  time,  and  all  the  circnmstances  connected  with 
it.  Fourteen  days  are  aUowod  for  recapture,  after  which  time  the 
certificates  are  invalid. 

5.  Visitation  of  Commissionera.  —  All  licensed  houses  within  their 
immediate  junsdiotion  are  visited  by  the  Commissioners  six  timea  in 
the  year.    Four  of  these  visits  are  made  conjointly  by  a  medical  and 
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not  valid  la  England. 


IN  ENGLAND. 


9 


a  legal  commissioner,  and  two  single  visits  are  made  by  a  legal  com- 
missioner.    If  beyond  ttic  immediate  jurisdiction,  twico  annually. 

6.  Tempaniftj  Leave  of  Absence,  —  Aii|ilicuti(in  for  loave  of  jibeence 
for  a  patient  must,  be  made  in  writing  by  tlie  perHon  who  signed  the 
order,  or  who  made  the  last  payment  on  account  of  such  patient. 
This  is  forwarded  to  the  Commissioners  by  the  medical  superintend- 
ent, who  must  state  that  such  change  would  be  beneficial  to  the 
patient,  if  such  be  the  case. 

7.  Trans/e^r  of  Patients  from  one  Licensed  House  to  another,  — Ap- 
plication mast  bo  made  to  the  Commissioners  by  the  person  who 
aigoed  the  order.  The  CommissionerB,  if  satisfied,  forward  two  copies 
of  the  '* consent  and  order"  to  the  applicant;  the  consent  signed  by 
two  of  the  Commissioners,  the  order  by  the  person  making  the  appli- 
cation. One  of  these  copies  must  bo  left  at  tlie  house  from  which  the 
patient  is  to  be  removed  ;  the  other,  together  with  an  exact  copy  of 
the  original  medical  certificates,  arc  sent  witii  the  patient  to  the  house 
to  which  ho  is  transferred.  These  certificates  must  be  indorsed  by 
the  medical  superintendent  aJi  e:icact  copies, 

8.  Book's  required  lo  he  kept, — 

1.  Case  Book.    Entries  to  be  maile  periodically. 

2.  Admission  Book. 

3.  Discharge  Book. 

4.  Medical  Journal.     Entries  to  bo  made  once  a  week. 

Books  and  documents  examined  hy  the  Commissioners  at  the  times  of 
their  visits :  The  four  books  mentioned  above,  together  with  the  Visi- 
tors' Book  and  Patients'  Book  for  the  Commissioners'  entries,  and 
medical  certificates.  A  copy  of  the  entries  must  be  forwarded  to  the 
Commissioners'  office  withm  three  days  from  their  visitation. 

9.  Correspondence  of  Patients, — All  letters  addressed  to  the  Com- 
missioners in  Lunacy  are  forwarded  by  the  medical  superintendent 
unopened.  Letters  wn'tton  by  patients  to  their  friends  are  forwarded, 
unless  the  medical  superintendent  disapprnvos.  All  letters  not  sent 
must  be  indorsed  thus — Not  to  be  senty  ^n^  initialed  by  the  medical 
superintendent  and  placed  before  the  Commissioners  in  Lunacy  at 
the  time  of  their  visit. 

10.  Attendants  in  Licensed  Houses, — A  list  of  the  attendants  re- 
aiding  in  the  house  on  the  1st  of  January  in  every  year  must  bo  sent 
to  the  Commissioners  in  Lunacy.  This  list  must  contain  the  age, 
time  of  engagement,  wages,  previous  residence  and  occupation  of  each 
attendant.  A  record  of  attendants  is  kept  by  the  Commissioners. 
Notice  of  discharge  and  the  reason  must  be  forwarded  to  the  Board 
of  Commissioners.  Notice  of  engagement  of  each  attendant  must 
also  be  sent,  containing  wages,  date  of  engagement,  age  and  previous 
occupation.     This  refers  only  to  Metropolitan  licensed  houses. 


BOARDERS  IK  UCEK6ED  HOUSES. 

Boarders  in  Licerhsed  Houses,  —  A  boarder  is  a  person  who  of  his 
own  free  will  places  himself  in  an  asylum;  be  is  a  free  agent,  and  at 
hberty  to  leave  when  he  chooses.  lie  must  have  been  a  patient  under 
certificate  either  in  a  licensed  house,  or  as  a  single  patient  within  live 
years  from  the  time  he  wishes  to  become  a  boarder.    Application  in 
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writing  18  made  bj  the  person  desirous  of  residing  as  a  boarder  to  the 
ComnuBsionors  in  Lunacy,  who,  if  they  think  proiwr,  will  give  their 
permission  fur  a  delmiUi  |>criod  in  a  form  sent  to  the  fiupenntendcnt 
of  the  osyluoi. 

SIKOLB   PATIENTS  IK  UNUCEySED  UOUBES. 

Singh  Patients  in  Unlicensed  Mouses, — No  license  required  for  one 

patient  in  a  private  house. 

Admission  into  Privnte  Houses. — "Medical  certificates,"  "order" 
and  ''statement/'  simihir  to  those  used  for  private  patients,  must 
firat  be  obtained  and  duly  filled  up;  the  "order"  to  be  addressed  to 
the  jiernon  recei\'iiig  the  patient  as  proprietor ,  or  to  the  attendant 
under  whoso  care  tho  patient  is  as  stiperintende?it.  Copies  of  these 
documents  must  be  sent  to  the  Commissioners  in  Lunacy  within 
twenty-four  hours  of  the  admission.  The  patient  must  be  visited  by 
a  medical  attendant  once  a  fortnight,  who  ia  required  to  make  entries 
in  the  medical  visitation  book.  By  special  permission  of  the  Com- 
missioners, the  visits  may  be  made  less  frequently.  A  statement 
similar  to  that  made  in  the  case  of  a  private  patient  is  sent  in  to  the 
Commissioners  by  the  medical  attendant.  The  examination  prelim- 
inary to  such  statement  ia  made  after  the  expiration  of  two  clear  days, 
ajid  before  the  expiration  of  seven  clear  days,  from  the  admission  of 
thu  patient,  and  this  is  sent  to  the  CummissiouerB  in  Lunacy. 

Death  of  Patient. — Notice  must  be  forwarded  to  the  Commissioners 
in  Lunacy  within  two  clear  days,  and  also  to  the  corouer  and  the 
registnir. 

Dischart^e  of  Patient — Notice  must  be  sent  to  the  Commissioners  in 
Lunacy  within  forty-eight  houre  of  such  discharge. 

Leave  of  AbseTice  and  Transfer. — The  same  as  in  tlie  case  of  private 
patients. 

Change  of  Residence.  —  Seven  clear  days'  notice  must  be  given  to 
the  Commissioners  in  Lunacy,  and  to  the  person  who  signed  the 
order,  previous  to  changing  the  residence  of  a  single  patient.  Tiiis 
notice  must  contain  the  full  address  of  the  new  residence. 

Annual  Medical  Report. — The  medical  attendant  is  required  to  send 
to  tlie  Commissioners  in  Lunacy,  un  the  lOLh  of  January,  or  withiu 
seven  day3,  a  report  of  the  mental  and  lx)dily  condition  of  the  patient 
and  any  other  statements  Uiat  appear  necessary  to  be  reported  to  the 
Board. 

Visitation  of  Commissioners, —  All  single  patients  are  Wsited  at 
least  once  during  the  year. 


PAUPEB  LUNATICS, 

Admission  of  Pauper  Lunatics  into  County  Asylums. —  A  pau[ 
is  any  one  maintained  wholly  or  in  part  at  the  expense  of  a  parish, 
union,  county,  or  borough.  Information  is  required  to  be  given  to 
the  medical  oflicer  of  the  parish  or  union  in  which  the  lunatic 
resides,  that  a  person  of  unsound  mind  is  resident  in  the  parish. 

The  medical  oilicer,  upon  receiving  this  iiiformationj  is  required 
within  three  clear  days  to  give  notice  to  the  i-elieving  otlicer  of  the 
parish  that  the  lunatic  is  living  therein.    The  relieving  otUcer  will^  after 
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btainmg  ench  information,  give  notice  thereof  to  a  justice  of  the 

ooanty  or  borough  within  which  euch  pnriBh  is  situate,  and  an  order 

maae  by  the  justice  f*ir  the  lunatic  to  be  brought  before  him,     The 

stice  will  call  in  a  medical  man  to  examine  the  luuatic  conjointly 

ith  bim,  and  if  satisfied  as  to  the  mental  condition,  an  order  will  be 

signed  by  the  jnatico  and  one  nu^diral  certificate  by  the  medical  nmu, 

and  npon  these  the  patient  can  be  legally  received  and  detained  in  an 

asylum.     In   the  event  of  a  patieut  not  being  able  to  be   brought 

fore  a  justice,  an   officiating  clergyman  of  the  parish,  in  priest's 

rders,  in  conjunction   with   the  relieving  officer  or  overscei*8,   may 

examine  him,  and,  if  sutislied,  sigu  the  order  fur  admission. 

If  the  patient  cannot  be  received  into  the  county  asylum,  he  can 
taken  to  the  work-house,  but  no  dangerous  lunatic  can  be  detained 
a  work-house  beyond  fourteen  days. 

The  order  and  one  medical  certiticate  having  been  obtained,  the 
Uevinc  officer  ia  required   to  arrange  for  the  immediate  removal  of 
e  patient  to  either  a  county  asylum  or  work-house,  or   if,   from 
eficiency  of  room  or  from  any  other  cause,  which  must  be  clearly 
ted  on   the  order  for  a^lmisaion,  this  cannot  be  done,  the  patient 
must  be  taken  to  a  private  asylum  in  which  pauper  cases  are  received. 
A  statement  similar  to  that  requirud  in  case  of  private  patients  must 
be  sent  to  Commissioners. 

Discharge  of  Pauper  Lunaiics, —  The  discharge  of  a  patient  from 
a  county  asylum  rests  entirely  witli  the  Visitors.  The  medical 
officer  of  the  asylum  first  having  given  his  advice  in  writing  in  the 
alter,  any  two  of  the  Visitors  can  authorize  the  discharge,  and  with- 
t  the  advice  of  the  medical  attendant  three  of  the  Visitors  can  dis- 
charge the  patient 

Hecovery  of  Pauper  Lumiiics. —  Notice  of  the  recovery  of  a  paui)er 
anatic  must  be  forwarded  to  the  guardians  or  overseera  of  the  parish, 
r.  if  the  patient  is  chargeable  to  any  county,  to  the  clerk  of  the 
e  thereof;  and  if  the  patient  is  not  removed  within  foiirt<*on 
ays  from  such  notice,  the  Commissioners  in  Lunacy  must  be  informed 
1  euch  recovery. 

Dmlh  of  Pauper  Lunatics,  —  Notice  of  death  must  be  forwarded  as 
in  the  case  of  private  patients. 

Visitation  of  Couniy  A^lums. —  County  asylums  are  visited  at 
least  once  in  every  two  months  by  two  of  the  \  isitora,  and  once  dur- 
ing the  year  by  the  Commissioners  in  Lunacy.  All  medical  certificates 
and  official  books  are  placed  before  them  for  inspection.  The  asylum 
books  are  similar  to  those  kept  in  licensed  houses. 

Annual  Reports. —  The  Committee  of  Visitors  are  renuired  to  place 
before  the  justices  of  the  counties  or  borough  in  whicn  the  asylum 
is  situated,  every  year,  at  the  Court  of  the  General  or  Quarter  Sessions 
which  is  held  after  the  twentieth  of  Uecember,  a  full  report  of  the 
condition  of  the  asylum  and  every  thing  connected  with  it,  and  a  copy 
of  this  report  is  transmitted  to  the  Commissioners  iu  Lunacy. 

Copies  of  Notices, —  Copies  of  medical  certificates,  discharge,  and 
death  to  be  sent  as  in  cases  of  private  lunatics  iu  Licensed  liouses. 


CHAKCZBT   LUNATICS. 

Chancery  Lunatics. — A  Chancery  patient  is  one  who  baa  been  found 
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lunatic  by  inqiiieition  —  it  being  fonnd  necesBary  to  place  his  property 

under  the  protection  of  the  Crown. 

(.'oriwii^ftimiii  in  Lunacy. —  There  arc  two  ways  in  dealing  with  the 
pro])erty  of  alleged  liinutics  — 

(1)  When  the  property  exceeds  £1,000,  or  income  more  than  £50 
per  annum. 

(2)  When  the  property  doea  not  exceed  £1,000,  or  the  income  is 
only  £50  i)er  aimuni- 

Notice  of  Procedure. — In  the  first  of  these  instances,  a  petition  is 
presented  to  the  Lord  Chuiicellor  by  a  solicitor,  accompanied  by  affi- 
davits from  memburs  uf  tbt3  alleged  lunatic's  faniilv,  and  al^o  medical 
affidarita.  The  case  is  heard  before  one  of  the  Masters  in  Lunacy, 
either  with  or  without  a  jury,  in  open  court,  and  the  Master,  having 
heard  evidence,  will  decide  accordingly.  In  the  second  of  these  in- 
stances, the  Lord  Clmncullor,  having  formed  his  opinion  of  the  mental 
Btute  of  the  patient  from  the  atlidavits  placed  before  him,  can  give  an 
order  for  the  proper  disposal  of  the  property  without  ordering  any 
inquiry, 

Vofmnittets, — A  person  having  been  found  lunatic  by  inquisition 
will  have  two  persons  appointed,  one  to  manage  his  estate,  the  other 
to  decide  his  retidence ;  these  are  called  respectively  committee  of 
estate  and  committee  of  person,  and  the  appointment  is  in  the  handB 
of  the  Lord  Chancellor. 

AdrntJiifioH  of  Chancer]/  Lunatics  into  Licensed  Houses, —  No  medi- 
cal certificafces  are  necessary.  An  order,  signed  by  the  committee  of 
the  person,  and  having  an  office  copy  of  such  apiJointment  annexed, 
is  a  trnfficient  authority  for  tho  reception  into  a  licensed  house. 

Chancery  Paiients  in  Unlice?uied  Uouacs. —  It  is  enacted  that  the 
person  who  undertakes  the  care  of  a  Chancery  patient  for  profit  is 
subjected  to  the  same  responsibilities  and  duties  as  are  enforced  in  the 
case  of  a  private  patient  in  an  unlicensed  house.  The  committee  is 
not  affeeted  by  this  clauso  if  ho  receives  the  lunatic  iuto  his  own 
house-  No  certificates  in  either  case  are  required,  and  the  prelimi- 
naries for  admission  are  similar  to  those  required  for  Chancery  luna- 
tics into  licensed  housoa.  Alt  Chancery  lunatics  are  subject  to  visita- 
tion both  by  the  Commissioners  and  Lord  Chancellor's  Visitors,  but 
are  not  subject  to  the  fortnightly  medical  visitation. 
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LDNATICa   WANDBRINf*    AT   LARQB. 

Lunalics  Wandering  at  Large.-^A  constable,  relieving  officer,  or 
overseer,  upon  receiving  information  that  a  lunatic  is  wandering  at 
large,  is  legally  bound  to  take  the  lunatic  heforo  a  magistrate.  A 
medical  man  is  called  in,  and  upon  one  medical  certificate  being  signed, 
the  justice  will  give  an  order  for  the  reception  of  the  lunatic  into  an 
asylum  or  licensed  house. 

It  is  not  within  the  intended  scope  of  this  chapter  to  fol- 
low in  detail  the  histoiy  of  English  Lunacy  Legislation. 
Most  of  its  fi-uits  are  already  represented  in  that  of  New 


York,  with  the  additional  advantages  derived  from 
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more  flexible  system  of  procedure  under  which  our  statutes 
are  applied  in  practice.  It  is  but  a  step  also  from  legisla- 
tion to  judicial  determinations  of  that  common  law  inher- 
ited from  England,  and  in  whose  interpretation  our  courts 
have  not  disdained  to  be  aided  by  those  of  Westminster 
HalL  Questions  in  the  law  of  lunacy,  whether  arising  in 
law  or  in  equity,  have,  outside  of  statutory  restrictions,  been 
decided  with  great  uniformity  of  opinion  on  both  sides  of 
the  Atlantic,  and  in  our  own  State  the  pages  of  Johnson  and 
Paige,  reflecting  the  dicta  of  Kent  and  Walworth,  are  a 
proper  analogue  to  those  of  Ambler  and  Vesey,  reflecting 
in  like  manner  the  wise  teachings  of  Eldon,  Erskine  and 
Hardwicke. 
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CHAPTER  SECOND. 
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LIINACY  LEGISLATION  IN  NEW  YORK. 

In  New  York,  as  in  the  other  colonies,  so  much  of  the 
English  common  law  was  adopted  as  was  applicable  to  its 
comlitioii.  And  tlic  same  nile,  obtained  in  relation  to  the 
statute  law  of  the  mother  country  which,  ceteris  paribus 
was  in  like  manner  applied  to  the  government  of  the  prov- 
ince. That  this  rule  was  founded,  both  in  necessity  as 
well  as  in  reason,  may  be  infen-ed  from  the  language  of 
the  Constitution  of  1777  (Ait.  35th),  which  ordains  that 
"such  parts  of  the  common  law  of  England,  and  of  the 
statute  law  of  England  and  of  Great  Britain,  and  of  the 
acts  of  the  Legislature  of  the  colony  of  New  York  as  to- 
gether did  form  the  law  of  the  said  colony  on  the  19th 
day  of  April,  in  the  year  of  our  Lord  1775,  should  form 
the  law  of  the  State,  subject  to  such  alterations  and  pro- 
visions as  the  Legislatui'e  of  the  State  should  from  time  to 
time  make  concerning  the  same."  Idiocy  or  Lunacy  being 
under  all  forms  of  civilized  governments  a  civil  disijuali- 
fication,  the  same  laws  which  prevailed  in  England  neces-  H 
sarily  came  into  force  in  her  colonies,  wherever  the  legal  " 
status  of  the  subject  became  a  question  for  judicial  deter- 
mination, and  we  find  accordingly,  among  our  colonial  « 
laws,  no  special  legislation  relating  to  lunatics.  ■ 

The  first  provision  relating  to  the  insane  which  is  to  be 
found  in  the  statutes  of  New  York  occurs  in  section  fifth 
of  chap.  47  of  the  Laws  of  1787,  entitled 
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An  Act  to  reduce  tJie  La/wa  trmcej'ning  Wills  into  a  Stai/uk, 

This  act,  which  renders  idiots  and  any  peraon  of  unsane 
memory  incapable  of  devising  lands,  closely  follows,  in  its 
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distinctions  between  idiots  and  lunatics,  the  spirit  of  the 
Statute  of  17  Edw.  2nd.  Thus,  in  the  case  of  idiots  no 
allusion  is  made  to  them  as  possible  householder  having 
dependent  families,  or  again,  to  the  jiossibility  of  their  re- 
covery from  such  an  infirmity ;  while  in  the  case  of  luna- 
tics both  of  these  conditions  aie  mentioned  and  provided 
for.  The  statute  thus  regards  idiocy  as  an  incurable  in- 
firmity a  nativitaie,  while  in  the  case  of  the  lunatic  it  ex- 
tends its  protection  over  him  and  his  estate  only  dum  fuit 
lion  canipos  7nentU.     (1  Grlf.  387  ;  2  Jon-ea  dc  V,  94.) 

The  next  statute,  which  was  in  imitation  of,  and  an  al- 
most complete  re-enactment  of  the  Statute  of  17  Geo.  2, 
ch.  5,  is 

CHAP.  31,  LAWS  OF  1788. 

An  Act  for  apprehending  arid  pwnishing  disorderly  peraonn. 

Section  6  recites  as  follows,  viz. : 

Whereas,  there  are  flometimes  persons  who,  by  lunacy  or  otherwise, 
are  lixriously  mad,  or  arc  so  far  disordored  in  tlieir  sonaea  that  thoy 
may  be  dangoronH  to  bo  permitted  to  go  abroad  ;  therefore,  bo 
it  enacted  that  it  shall  aud  may  be  lawful  for  any  two  or  more 
justices  of  the  peace  to  cause  such  person  to  bo  apprehtuided  and  kcj>t 
safely  locked  up  in  some  secure  place,  and,  if  such  justices  shall  find 
it  necessary,  to  be  there  chained,  if  the  last  place  of  legal  settlement 
be  in  such  city,  or  in  any  town  within  such  county;  and  if  the  Itk;t 
legal  place  of  settlement  of  such  ]x^r8on  shall  not  be  in  such  city  or 
county,  then  such  person  shall  be  sent  to  tlie  ])lace  of  his  or  her  last 
BetUoment,"  etc.,  etc.    (2  Orlf.  53  ;  1  Rttdc.  126.) 

No  legislation  for  the  insane  appears  to  have  occurred 
during  the  twelve  years  succeeding  the  alcove  act.  Finally, 
in  ISOOj  a  case  arose  requiring  the  iuter\ention  of  the  Leg- 
islature in  behalf  of  an  insane  person  convicted  of  murder, 
and  under  sentence  of  death.  The  Governor  not  being  at 
that  time  empowered  to  grant  pardons  in  such  cases,  and 
there  being  no  insane  asylum  in  the  State,  within  which  the 
convict  could  be  confined,  the  Legislature  was  the  only  tri- 
bunal to  which  an  appeal  could  be  taken  for  clemency* 
Accordingly  the  following  act  was  passed  to  cover  the 
case: 
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CHAP.  8,  LAWS  OF  1800. 
An  Act  to  pardon  John  Pastano  for  murder. 

Whereas,  John  Pastano,  at  a  Court  of  Oyer  and  Terminer,  held  in 
and  for  the  city  and  county  of  New  York,  on  the  19th  day  of  Novem- 
ber, 1799,  was  convicted  of  the  murder  of  Mary  Aim  1*0  Castro,  and 
sentenced  to  be  executed  accordingly,  which  execution  lias  been  sus- 
pended by  His  ExcelleQcy  tho  Governor  until  the  27th  day  of  Febru- 
ary inst. ; 

And  whereas  it  appears  satisfactorily  to  the  Legislature,  from  the 
testimony  submitted  at  and  discovered  siuco  tho  trial  of  the  said  John 
Pastano,  that  at  tho  time  of  tho  commission  of  the  act  aforesaid  ho 
was  iiisiine,  and  is  therefore  a  proper  object  of  mercy;  therefore, 

Be  it  enacted,  etc.,  that  the  said  John  Pastano  be  and  he  is  hereby 
fully  and  absolutely  ))ardoucd  and  discharged  from  the  felony  and 
conviction  aforesiiid,  aud  all  execution  and  forfeiture  thereon. 

Provided,  neverthfiiesfl,  that  the  said  John  Pastano  shall  continue 
condncd  in  prison,  until  tlio  assurance  which  has  been  made  of  secu- 
rity's being  given  that  he  shall  be  immediately  sent  to  Madeira,  where 
his  connexions  reside,  shall  be  complied  with  to  the  satisfaction  of  the 
mayor  or  recorder  of  the  city  of  New  York, 


CHAP.  9,  LAWS  OF  1801. 
An  Act  to  reduce  tJie  Laws  concerniiig  Wills  into  a  Statute. 

g  5.  No  last  will  made  by  an  idiot  or  person  of  insane  memory  shall 
be  valid- 
Chap.  47  of  1787,  remlered  persons  of  nou-saue  memory 
incapable  of  making  a  will  affecting  real  property  only, 
but  leaving  them  still  free  to  dispoee  of  their  personal 
estate.  But  by  the  act  of  1801  all  grades  of  nan  compotes 
were  rendered  absolutely  intestable.  These  two  statutes, 
therefore,  may  be  said  to  have  been  the  foundation  upon 
which  our  present  Revised  Statutes,  relating  to  the  testar 
mentary  capacity  of  persons  of  non-sane  memoiy  and  un- 
derstanding, rest. 

CHAR  30,  LAWS  OF  1801. 
An  Act  conc^ning  Idi/jts^  LunMics  and  Infant  Trustees, 

g  1  recites  that  the  Chancellor  shall  have  the  care  and  provide  for 
ibe  safe-kee]ung  of  idioU  and  lunatics,  and  of  their  real  and  pcrsouai 
estates,  and  for  their  mainteuauce  and  that  of  their  families  out  of 
their  personal  estate,  atid  the  rents  uud  profits  of  their  real  estate 
respectively;  and  shall  take  fiare  that  the  sumo  be  not  wasted  or  de- 
stroyed. If  the  pereonal  estate  be  insuflicicut^  tbo  Chancellor  may 
order  their  real  estate  to  be  sold. 
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§  4  recites  that  a  partition  of  their  lands  held  in  common  may 
be  effected  by  their  cotnmittee,  with  the  approbation  of  tlie  Chancellor. 
Bat  no  deed  shaLl  be  executed  therefor  until  the  report  of  snoh  com- 
mittee shall  have  been  confirmed. 

§  6  recites  that  the  estate  of  kny  lunatic,  in  ease  of  recovery, 
filial]  be  restored  to  him,  and  in  citsG  of  his  death  shalJ  descend  to  his 
heirs. 

The  above  statute  is  in  imitfttion  of  the  17  Edw.  2,  cli. 
11,  12,  and  gives  to  the  Chancellor  the  same  power  which 
in  England  was  accorded  to  the  Keeper  of  the  Great  Seal, 
as  the  King's  delegate  pro  hoc  vice,  and  not  by  virtue  of 
any  powers  originally  vested  in  Chancery,  (^Lives  of  the 
Lard  CluificeUors^  vol,  1,^,  14;  See  "  ]FiW<i«  cfe  Lvoerie%^^ 
4  Reem'8  EUt  259.) 

CHAP.  54,  LAWS  OF  1806. 

An  Ad  for  the  better  and  more  permanent  support  of  the 
hospital  ifi  tJie  city  of  New  Yo7'k. 

Whereas  it  has  become  necoesary,  on  account  of  the  increasing 
nnmber  of  patients  in  the  hospital  in  the  city  of  New  York,  to  en- 
large the  same  by  erecting  additions  thereto  for  the  more  convenient 
accommodation  of  the  sicK  and  disabled,  and  particularly  to  provide 
Bnitable  apartments  for  the  maniacs,  adapted  to  the  vanous  forms 
and  degrees  of  insanity; 

And  whereas  the  said  hospital  is  an  institution  of  great  public 
utility  and  humanity,  as  well  as  the  general  interests  of  the  State  re- 
qaire  that  fit  and  adequate  proviijiuu  ijhould  bo  made  for  the  support 
of  such  an  infirmary  for  sick  and  insane  persons;  therefore,  the  bet- 
ter to  enable  the  governors  of  the  said  hospital,  by  means  of  a  perma- 
nent fundj  to  maintain  and  improve  the  said  hospital, 

Be  it  enactad,  etc.,  etc.,  "that  the  Treasurer  of  this  State  shall 
every  year  hereafter,  until  the  year  one  thoutsand  eight  hundred  and 
fifty-seven,  upon  the  warrant  of  the  Comptroller,  pay  to  the  treasurer 
of  the  Society  of  the  Eospital,  in  the  city  of  New  York,  in  America, 
for  tho  use  of  the  said  corporation,  in  quarter-yearly  payments,  out 
of  any  moneys  in  the  treasury  of  this  State  not  otherwise  appropri- 
ated, the  annual  Bum  of  twelve  thousand  five  hundred  dollars,  the 
firat  quarterly  payment  to  be  made  on  the  first  day  of  May  next, 
which  said  annual  sum  of  twelve  thousand  five  hundred  dollars  shall 
become  chargeable  upon  the  duties  on  sales  at  public  auction  in  the 
eaid  city  of  New  York. 

'^Ana  be  it  further  eiiactedf  that  the  act  entitled  An  Act  to  continue 
the  provision  for  the  public  hospital  in  the  city  of  New  York, 
passed  March  2nd,  1805,  be,  and  the  same  is  hereby  repealed. 

**  Aiid  be  it  furiher  enacted,  that  the  goveruoi's  of  the  said  hospital 
shall  make  an  annual  report  of  the  state  of  that  institution  to  tho 
Legialature/' 
3 
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A71  Act  to  arniend  ihs  Act  entitled  an  Act  far  tlie  settlement 
and  relief  qf  t/ie  Poor, 

§  3  recitcB,  "That  it  shall  and  maybe  lawful  for  the  overseerBof 
the  poor  of  any  city  or  town,  by  and  with  the  consent  of  tlie  common 
council  of  Buca  citVt  or  of  two  justices  of  the  peace  of  the  county  in 
which  such  town  Bnall  bo,  whenever  any  fwor  person  legally  settled  in 
such  city  or  town  and  maint^iined  at  tlie  public  charge,  who  was,  or 
shall  become  lunatic  or  insane,  to  contract  with  the  goremors  of  the 
New  York  hospital,  in  the  city  of  New  York,  for  the  maintenance 
and  care  of  such  lunatic  on  such  terms  as  they  may  deem  meet,  and 
to  tnLUSport  such  lunatic  to  the  said  hoHpital ;  and  all  such  sums  so 
agreed  on  for  the  maintenance  of  such  lunatic  shall  be  regularly  paid 
to  the  governors  of  tho  said  hospital  by  the  overseers  of  the  poor  of 
such  city  or  town  and  their  successors  in  office. 

**  And  it  shall  be  the  duty  of  the  overseers  of  the  poor  of  such  city 
or  town  to  enter  in  the  poor  books  kept  by  them  tne  name  of  sucn 
lunatic,  the  weekly  or  other  sum  or  sums  agreed  to  he  paid  to  the 
governors  of  tho  said  hospital  for  his  or  her  support,  and  the  cost 
and  charges  of  hia  or  her  removal  to  uud  from  tho  said  hoa))ital  in 
tho  like  mimner  as  is  required  by  the  fifth  section  of  tho  said  act  for 
the  settlemeut  and  relief  of  the  poor. 

'*  Provided  that  the  settlement  of  such  lunatic  so  removed  to  the 
said  hospital  shall  remain  the  same  iv%  before  his  or  her  removal;  and 
that  it  shall  not  be  lawful  for  the  overseers  of  the  poor  of  any  such 
city  or  town  to  remove  to  the  said  hospital  idiots  or  other  poor  persons 
who  are  not  lunatic  or  insane." 

Tliis  ia  the  first  legislative  enactment  in  this  State 
making  provision  for  the  pauper  insane  as  a  distinct  class 
entitled  to  care  and  medical  treatment  in  a  special  hospital 
(See  JVeio  York  County.^ 

The  follovt^ing  is  another  of  those  cases  of  homicide 
committed  by  an  insane  person  where  the  pardauing  power 
of  the  Legislature  was  invoked : 


CHAP.  4,  LAWS  OP  1816. 

Wh&reas  Daniel  Northrup  was,  in  the  month  of  September  last,  at 
a  Conrt  of  Oyer  and  Terminer  in  the  county  of  Saratoga,  convicted 
of  the  murder  of  Cornelius  Allen,  and  ia  now  under  sentence  of  death; 

And  ?rAfrfffl.s  the  presiding  jndge  hath  reported  that  there  is  so  much 
doubt  of  the  sanity  of  the  said  Daniel  at  the  time  of  the  commission 
of  the  crime,  that  he  ought  not  to  be  executed,  and  the  judgo  also 
reporting  that  thti  insanity  of  tho  said  Daniel  renders  it  unfit  that  he 
should  l^  confined  in  the  State  prison;  and  that  he  has  friends  who 
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are  willing  at  their  own  expense  to  provide  for  his  own  support  in 
some  snitable  asjlnm  ;  thorefore, 

B9  it  enactedj  that  the  execution  of  the  said  Daniel  Northrup  on 
the  conviction  aforesaid  shall  be  suspended  until  the  first  day  of 
March  next,  and  if  before  such  time  the  friendH  or  relativas  of  the 
said  Daniel  shall  comply  with  the  provisions  hereinsifter  contained, 
the  said  Daniel  shall  thereupon  be  held  to  be  fully  and  absolutely 
pardoned  for  the  offense  aforesaid. 

And  he  it  further  eiia^ted,  that  if  any  one  or  more  of  the  friends 
or  relatives  of  the  said  Daniel  ehall,  prior  to  the  8uid  flrst  day  of 
March,  procure  a  situation  for  him  in  some  lunatic  hospital  or  asylnm, 
which  the  person  administering  the  government  of  this  State  shall 
approve  of,  and  give  bonds  to  Uiu  People  of  this  State,  in  such  sum 
and  with  such  security  as  shall  be  satisfjictory  to  the  Comptroller  of 
thiB  State,  Kith  condition  forthwith  to  convey  the  said  Daniel  to 
snch  hospital  or  asylum,  and  to  keep  and  maintain  the  said  Daniel  at 
such  hospital  or  asylum  until  he  sball  be  therefrom  discharged  by 
permission  of  the  Executive  of  this  State,  the  first  or  senior  judge  of 
the  county  of  Saratoga  shall  thereupon,  by  warrant  under  his  hand, 
order  the  sheriff  of  the  said  county  to  deliver  the  said  Daniel  to  some 
proper  person  to  be  named  in  such  order,  to  be  conveyed  Lu  such  hos- 
pital or  asylum,  and  the  said  bond  and  warrant  shall  ne  filed  with  the 
Comptroller,  and  be  deemed  to  all  intents  and  purposes  matters  of 
reconi  in  his  office.  (  Videj  also,  case  of  Wiiliam  Kirby,  chap,  76, 
Laws  of  1824.) 

The  Revised  Laws  of  1813,  vol.  1,  p.  116,  §  6,  iiicliide 
chap.  31  of  the  Laws  of  1788  (heretofore  noticed),  relat- 
ing inter  alia  to  the  personal  care  and  custody  of  the 
insane,  and  also  chap.  30  of  the  Laws  of  1801,  relating 
to  the  estates  of  idiots  and  lunatics  {page  147). 


CHAP.  203,  LAWS  OF  1816. 

An  Act  to  enable  tfie  Society  of  the  New  York  Hospital  to 
erect  a  new  building  for  tlie  accom?nodation  of  insane 
patients. 

This  statnte  is  supplemental  to  chap.  54  of  the  Laws  of 
1806,  and  enacts  that  a  yearly  sum  of  $10,000  be  paid  to 
this  society  for  the  purposes  mentioned  in  the  title.  This 
and  the  former  annuity  of  $12,500  were  continued  imtil 
1866,  with  an  omission  between  1860  and  1866.  The 
whole  amount  in  the  aggregate  to  $1,279,229.17.  (See  full 
act  in  fecial  Acts.^ 
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CHAP.  32,  LAWS  OF  1817. 


A71  Act  to  amend  the  Act  entitled  ^  An  Act  concerning 
Idiots,  Lunatics  and  Infant  Trustees.''^ 

CHAP.  109,  LAWS  OF  1821. 
An  Act  concerning  t/ie  Estates  of  Habitndt  Drunkards, 

This  act  assimilates  drunkards  to  lunatics,  and  gives  to 
the  Gliaacellor  control  over  their  estates  and  persons. 

CHAP.  135,  LAWS  OF  1822. 
An  Act  amendatory  of  the  precedi^xg  Act. 

CHAP.  294,  LAWS  OF  1827. 
An  Act  concerning  Lunatics. 

§§  2,  3  and  4  recite  that  "  no  lunatic  shall  be  confined  in 
any  prison,  gaol  or  house  of  correction,  or  confined  in  the 
same  room  with  any  person  charged  with,  or  convicted  of, 
any  criminal  offense.  But  he  shall  be  sent  to  the  asylum 
in  New  York,  or  to  the  county  poor-house  or  alms-house, 
or  other  place  provided  for  the  reception  of  lunatics  by  the 
county  superintendents." 

§  6  recites  that  it  shall  be  the  duty  of  the  parents  or 
relatives  of  any  lunatic,  if  able,  to  support  him  in  such 
asylum,  with  this  proviso,  viz. :  "That  no  relative  shall  be 
liable  as  aforesaid,  who  shall  at  his,  or  her  own,  costs  and 
charges,  provide  a  suitable  place  for  the  confinement  of 
such  lunatic,  and  shall  confine  and  maintain  such  lunatic  in 
such  manner  as  shall  be  approved  by  the  overseei's  of  the 
poor  of  the  town,  and  in  such  case  it  shall  not  be  lawful 
to  remove  such  lunatic  fi'om  the  custody  of  Lis  or  her  rela- 
tives, who  shall  so  provide  for  such  lunatic  or  mad  person," 

§§  2,  3  and  4  of  this  act  are  re-enacted  in  the  first  compila- 
tion of  the  Reviaed  Statutes  (1  K  S.,pp.  634-635).  Sec- 
tion fifth  is  amended  by  omitting  the  portion  quoted  above. 

The  first  edition  of  the  Revised  Statutes,  piinted  in 
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1829,  in  Tit.  3,  chap.  20,  Part  1  {Vd.  I,  jp/ 633),  collates 
all  preceding  general  statutes  relating  to  the  safe-keeping 
and  care  of  lunatics.  That  title  contains  fourteen  sections. 
It  is  followed  by  Tit.  4,  which  treats  of  the  care  of  hab- 
itual drunkards,  who,  by  chap.  109  of  the  Laws  of  1821, 
and  chap.  135  of  the  Laws  of  1822,  are  assimilated  to  the 
insane,  after  office  found,  in  relation  to  disfranchisement. 

In  Tit.  2,  chap.  5,  Part  2d  (  Vol.  2,  p. -51),  the  laws  relat- 
ing to  the  care  of  the  estates  of  lunatics  and  drunkards 
are  in  like  manner  collated.  This  title  contains  twenty- 
five  sections. 

The  great  want  at  this  time  felt  of  some  State  asylum 
for  the  insane,  led  to  the  legislative  eflEorts  represented  in 
the  following  events  and  statutes : 

In  January,  1830,  Gov.  Throop,  in  his  annual  message  to 
the  Legislature,  called  its  attention  to  the  uncared  for  con- 
dition of  the  pauper  insane.  In  a  few  pointed  sentences 
he  drew  a  picture  of  the  pnvations  and  neglect  to  which 
these  persons  were  subjectetl  under  poor-house  regulations, 
and  concluded  by  saying  that  "  no  restoration  can  be  hoped 
for  under  such  circumstances;  indeed  the  instances  are  not 
rare  of  pereons  slightly  deranged  becoming  incurable  ma- 
niacs by  these  injudicious  means."  {Aftsenibly  Doe.  2,t/aw. 
Y,  1830.)  Moved  by  these  unanswerable  ai^iraents  in  favor 
of  State  intervention,  the  Assembly  soon  after  adopted  a 
resolution  '*  that  the  standing  committee  on  charitable 
institutions  do  inquire  into  the  propriety  of  making  further 
provision  for  ameliorating  the  condition  of  the  insane  poor." 
{Assembly  Journal^  Januai'y  29,  1830.) 

As  a  result  of  the  labors  of  this  committee  and  upon 
their  recommendation,  a  special  committee  was  '*aj)jH»inted 
for  the  purpose  of  investigating  the  manner  in  which  the 
hospital  in  the  city  of  New  York,  and  the  asylum  con- 
nected therewith,  have  disbiiraed  the  funds  which  they  have 
received  from  the  State ;  and  that  said  committee  inquire 
particularly  into  the  management,  affairs,  and  prospects  of 
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Baid  establisliment,  the  receipts  and  disbursements,  and 
the  propriety  of  making  a  different  distribution  of  the 
funds  now  applied  to  their  use,  or  of  increasing  such  funds; 
and  that  they  digest  a  system  for  the  general  and  more 
economical  distribution  of  such  public  charity ;  also  the 
propriety  or  necessity  of  erecting  new  establishments,  more 
extensively  to  distribute  such  charities ;  the  proper  site  for 
such  new  erection, 'if  any  should  be  found  necessary,  with 
a  plan  of  the  same,  and  an  estimate  of  the  probable  ex- 
pense, also  the  propriety  of  requiring  the  physicians  of  said 
asylum  to  be  appointed  by  the  Governor  and  Senate ;  and 
that  they  report  the  result  of  their  doings  to  the  next  Leg- 
islature."    (Assembly  Doc.  No,  408,  April  14,  1830.) 

The  report  of  this  special  committee  consisting  of  Messrs. 
A.  C.  Paige,  Eli  Savage  and  Peter  Gansevoort,  was  not 
made  until  the  next  session,  (Assembly  Doc  No.  263, 
March  10,  1831.)  A  whole  year  was  devoted  to  its  prepa- 
ration, and  it  exhibits  a  range  of  thought  upon  the  causa- 
tion of  insanity,  an  acquaintance  with  its  status  in  this  and 
other  countries,  and  a  practical  appreciation  of  the  needs 
of  the  insane  and  of  the  duties  of  the  State  toward  them, 
which  is  most  highly  creditable  to  the  committee,  and 
renders  the  document  one  of  a  rare  and  exceptional  char- 
acter in  the  history  of  our  lunacy  legislation. 

Adverting  to  the  inadequate  provision  then  made  for 
the  pauper  insane  throughout  the  State,  and  after  review- 
ing their  number  under  the  light  of  the  last  census,  the 
committee  then  say ; 

"To  accommodate  these  2,695  pei-sons,  we  have  but  one 
incorjiorated  asylum,  at  Bloomiugdale,  containing  pro- 
vision for  about  200  patients,  and  one  private  asylum  at 
Hudson,  containing  accommodations  for  60  patients,  and 
established  during  the  past  summer  by  Dr.  S.  White.  And 
these  establishments  are  only  for  pay  patients,  and  are 
inadequate  to  accommodate  eveji  those  whose  relatives  are 
able  to  sustain  the  expense  of  their  maintenance  and  treat- 
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ment  at  a  public  or  private  hospital.  At  neither  of  these 
institutions  is  there  any  proAnsion  for  pauper  lunatics. 

There  was  a  law  passed  on  March  24,  1807,  by  which 
the  overseers  of  the  poor  of  any  city  or  town  were  author- 
ized to  contract  with  the  governors  of  the  New  York 
Hospital  for  the  care  and  maintenance  of  pauper  lunatica 
And  the  governors  of  the  hospital  have,  since  the  passage 
of  this  law,  resolved  to  admit  paupers  into  their  asylum  at 
the  moderate  price  of  two  dollars  a  week.  But  the  admis- 
sion of  paupers  into  the  Bloomingdale  Asylum  is  entirely 
optional  with  and  not  compulsory  upon  the  governors  of 
the  New  York  Hospital,  and  but  veiy  few  towns  have, 
under  the  authority  of  this  law,  sent  their  pauper  lunatics 
to  this  establishment.  It  must  tbeu  be  a  conceded  fact 
that  there  exists  no  provision  whatever  in  this  State  for 
the  comfortable  support  and  the  proper  treatment  of  the 
insane  poor." 

During  the  session  of  1831  a  special  conunittee  was  again 
appointed  upon  this  subject,  who  made  their  repoit  on 
April  4th,  1831  {ABsembly  Doc,  No,  305),  but  no  legisla- 
tive action  was  had  upon  it.  On  the  Ist  of  Apiil,  1831,  a 
memorial  was  addressed  to  the  Legislature  by  Dr.  Samuel 
White,  superintendent  of  the  Hudsou  Lunatic  Asylum, 
praying  for  a  subsidy  in  aid  of  that  institution.  {Assembly 
Doc,  No,  305.)  The  special  committee  on  the  subject  of 
lunacy  legislation  for  that  year,  in  their  re[X)rt,  speak  in 
high  terms  of  this  asylum,  and  recommend  that  supervis- 
ors of  counties  make  contracts  for  the  care  of  the  insane 
with  Dr.  White ;  but  being  a  private  enterprise,  they  do 
not  advise  any  subsidy  in  its  aid  on  the  part  of  the  State. 
Despite  the  very  stining  repoits  of  committees^  and  the 
general  unanimity  of  opinion  upon  a  subject  which  i-equired 
no  further  discussion,  it  is  inexplicable  how  this  failure  to 
act  on  the  part  of  the  Legislatui'e  could  have  occurr-ed.  We 
shall  presently  see  that  it  was  destined  to  be  delayed  foi 
several  yeai^s  more.     Such  is  the  uncertainty  with  which 


24 


HISTORY  OF  LUNACY  LEGISLATION 


the  law-making  power  often  respondB  to  the  claims  of  the 
common  weal. 

In  1832  Gov.  Throop  in  his  annual  message  again  re- 
verted to  the  condition  of  the  pauper  insane  as  one  calling 
for  State  intervention.  (^Assernhly  Doc.  No.  2,  Jan,  3, 
1832.)  He  referred  to  his  former  message,  and  pressed  the 
subject  with  great  emphasis  upon  the  attention  of  the  Leg- 
islature. A  special  committee,  as  in  fonner  years,  was  ajv 
pointed  to  inquire  into  the  same,  who  reported  on  Feb.  28, 
1832,  in  favor  of  making  State  provision  for  the  insane. 
(^Assembly  Doc,  No,  174.)  Accompanying  their  report 
was  a  bill,  but  no  further  action  was  taken  in  the  premises, 
and  the  Legislatui-e  again  adjouined,  leaving  the  pauper 
insane  still  uncared  for. 

In  January,  1834,  Gov,  Marcy  again  recalled  the  matter 
to  the  notice  of  the  Legislature,  making  an  earnest  appeal 
in  behalf  of  the  insane  poor,  and  using  language  similar  to 
that  of  Gov.  Throop.  No  appeal  could  be  stronger,  or  bet- 
ter sustained  by  argumentative  proofs,  than  was  his.  In 
this  communication  he  pointed  out  that  there  was  but  one 
insane  asykim  in  the  State,  that  at  Bloomingdale,  where 
paupers  could  be  admitted ;  that  it  was  inadequate  to  the 
public  wants,  and  was  in  fact  closed  to  that  class  of  patients 
presenting  the  strongest  claims  upon  the  public  bounty, 
meaning  those  who  were  unable  to  contribute  to  their  own 
maintenance.     The  following  is  the  language  used  by  him : 

"The  asylum  at  Bloomingdale,  under  the  management 
of  the  governors  of  the  New  York  hospital,  is  the  only 
establishment  affording  accommodations  for  insane  patients 
which  has  received  any  assistance  from  the  public  tieasury. 
The  State  has  already  paid  for  founding  and  suppoiting  it 
one  hundred  and  seventy  thousand  dollai-s,  and  has  made 
provision  for  an  annual  payment  toward  its  suppoi't  of  ten 
thousand  dollars,  until  the  yeai*  1857.  It  is,  however,  in- 
adequate to  the  public  wants ;  besides,  this  institution  is 
in  eflEect  closed  to  that  class  of  insane  patients  presenting 
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the  strongest  claims  for  your  bounty,  to  those  who  are  un- 
able to  contribute  to  their  own  maintenance."  {Assefubly 
Doc  No.  3,  Jan.  7,  1834.) 

A  special  committee  was  again  appointed,  who,  in  their 
report,  re-affirmed  the  views  and  suggestions  of  preceding 
inquirers,  but  no  other  legislation  followed.  (^Assembly 
Doc.  No.  347,  March  29,  1834.)  In  1835  the  same  pro- 
gramme  was  essentially  repeated,  and  with  the  same  results. 
{Asmnhly  Doc,  No,  167,  Jan.  31,  1835.)  In  1836  a  memo- 
rial was  presented  to  the  Legislature  from  the  State  Medi- 
cal Society,  praying  for  the  erection  of  a  suitable  St^te 
asylum  for  the  insane.  This  memorial  originated  in  a  pe- 
tition from  the  Oneida  County  Medical  Society,  addressed 
to  the  Legislature,  and  at  the  meeting  which  adopted  it  a 
resolution  was  passed,  inviting  the  co-operation  of  the  State 
Society.  The  memorial  above  alluded  to  was  the  result  of 
this  appeal.  (See  Twenty-Fifth  Anmtal  Meport  of  the  Man- 
ager%  of  tJie  State  Lunatic  Asylum  at  Uticay  for  tJte  year 
1867,  i?p.  50-1.) 

This  memorial  seems  to  have  finally  accomplished  the 
long-desired  object.  And  in  March,  183fi,  the  official 
foundation  of  the  fii'st  State  lunatic  asylum,  in  New 
York,  may  be  said  to  have  been  laid  by  the  following  act : 

CHAP.  89,  LAWS  OF  1836. 

An  Act  to  authorize  Hie  eHtahlishment  of  the  New  York 
State  Lunatic  Asylum.. 

CHAP.  218,  LAWS  OF  1837. 
Amends  §  4,  Tit.  3,  ch.  20,  pt.  1,  R  S.  (1  Ji.  S  634). 


CHAP.  218,  LAWS  OF  1838. 

An  Act  to  amend  Tit.  3,  Oh.  20,  Part  1,  of  the  Revised. 
StatiUes,  entitled  of  the  Safe-keeping  and  care  of  Lunatics. 
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CHAP.  310,  LAWS  OF  1839. 


An  Act  to  provide  for  the  luildiiw  of  the  New  Yorh  State 
Lunatic  Asylum, 

Appropriates  $75,000  to  finishing  the  main  building, 
grading  and  covering  foundations  of  other  poi-tiona 

CHAR  304,  LAWS  OF  1840. 
An  Act  in  relation  to  tlie  State  Lunatic  Aayluin, 
TLia  act  appropriates  $75,000  toward  its  construction. 

CHAP,  109,  LAWS  OF  1841, 
An  Act  in  relation  to  tJte  State  Lunatic  Asylmn. 

This  act  fuither  appropriates  $75,000  toward  its  con- 
struction. 

CHAP.  278,  LAWS  OF  1841. 
An  Act  in  relation  to  the  State  Lunatic  Asylum, 

This  act  appoints  five  trustees,  and  makes  it  their  duty, 
by  section  second,  to  visit  all  inMitutions  far  the  care  of  the 
insa7ie  in  this  and  other  States^  and  to  report  upon  a  plan 
for  the  organization  and  government  of  the  State  Lunatic 
Asylum. 

CHAP.  135,  LAWS  OF  1842. 

An  Ad,  to  organize  the  State  Lunatic  Aaylwm, 

ITiis  act  not  only  organizes  the  asylum,  but  revises  and 
amends  antecedent  statutes  relating  to  the  safe-keeping  of 
lunatics  and  their  estates,     (See  Tide  3,  infra,) 

CHAP.  224,  LAWS  OF  1843. 
An  Act  in  rdation  to  the  State  Lunatic  Asylwm, 

CHAP.  203,  LAWS  OF  1843. 

This  act  authorizes  the  treasurer  of  Kings  county  to 
borrow  six  thousand  dollars  for  the  puqx)se  of  erecting  a 
new  lunatic  asylum  on  the  county  faira  at  Flatbush, 
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CHAP.  337,  LAWS  OF  1844. 

An  Act  in  relation  to  the  State  Lniiudic  Asylum. 
Both  the  foregoing  acts  are  amendatory  of  existing  pro- 


visions. 


CHAR  112,  LAWS  OF  1845. 


An  Act  in  relation  to  tJie  powers  of  Jteceivers  and  Commit- 
tees of  iMnatics  and  Habitual  Drunka/rds, 

This  is  a  very  important  act,  and  changed  the  old  rule 
of  procedure  in  relation  to  suits  instituted  in  behalf  of  or 
against  lunatics  ha\'ing  committees.  Previous  to  its  enact- 
ment, the  name  of  the  lunatic  had  to  be  joined  in  every 
action  to  that  of  the  committer  Thiw  act  empowers  com- 
mittees to  sue  and  defend  in  their  own  names.  (See  Suits 
for  aful  against  I/wnatics.) 

CHAP,  357,  LAWS  OF  1845. 

[n  Act  relating  to  insane  persofis  in  the  comity  of  Kitvgs, 
(See  Sjjecial  Acts,  ICings  county,) 

CHAP.  328,  LAWS  OF  1847. 

~An  Act  to  amend  Tit,  1,  Ch.  1,  PL  4  of  t/ie  Revised  Statutes, 
relating  to  ^^Orimes  and  their  Punishments^ 

§  3  recites  that  when  a  convict  under  sentence  of  death 
becomes  insane,  the  sheriff  may  empanel  a  jury  and  try  the 
fact. 

CHAP.  294,  LAWS  OF  1848. 

An  Act  to  amend  the  Actfw  ths  better  regulation  of  county 
and  State  prisons, 

§  96.  Amended  so  that  whenever  any  convict  becomes 
insane  it  is  made  the  duty  of  the  Prison  Inspector  to  in- 
quire into  the  same,  and  if  satisfied  of  the  fact,  to  transfer 
such  convict  to  the  State  Lunatic  Asylum. 

§  99.  If  such  convict  remains  insane  at  the  expiration  of 
his  term  of  sentence,  the   superintendent  of  the  asylum 


28 


mSTOBY  OF  LUNACY  LEGISLATION 


may  retura  him  to  the  charge  of  the  superintendent  of  the 
poor  of  the  county  whence  he  came. 

CHAP.  350,  LAWS  OP  1849. 

§  3  enacts  that  if  any  emigrant  passenger  is  found  to 
be  idiotic  or  insane  on  landing,  the  owner  or  consignee  of 
the  vessel  must  give  bonds  to  the  People  of  the  State>  in- 
demnifying them  for  the  care  and  support  of  such  person. 

CHAP.  282,  LAWS  OF  1850. 

An  Act  in  relatioii  to  the  Sta-ie  Jjunatio  Asylum. 

§  1  authorizes  managers  to  employ  a  third  assistant 
physician. 

§  2  recites  that  no  person  in  indigent  circumstances, 
not  a  pauper,  shall  be  admitted  into  the  asylum,  unless 
such  person  shall  have  become  insane  within  one  year  nest 
preceding  such  admission,  and  county  judge  must  take 
proofs  of  the  same. 

§  3  authorizes  managers  to  purchase  the  library,  then 
at  the  asylum  of  the  late  Dr.  Amariah  Brigham,  at  a  cost 
not  to  exceed  fifteen  hundred  dollara. 

§  4  appropriates  five  thousand  dollars  for  the  purchase 
of  fui'niture. 

CHAP,  351,  LAWS  OF  185L 

Authorizes  the  treasurer  of  Kings  county  to  bon'ow  fifty 
thousand  dollars  to  erect  a  new  lunatic  asylum. 

CHAP.  446,  LAWS  OF  1851. 

An  Act  to  amend  an  Act  entitled  A71  Act  to  organize  the 
State  Lunatic  Asybmif  and  nuyre  effectually  to  provide 
for  the  care^  maintenance  and  recovei^y  of  the  insane^ 
passed  Ap?nl  7,  1842. 

§  1  gives  the  county  judge  of  each  county  the  power  to 
send  all  indigent  lunatics  as  may  be  brought  before  him, 
either  to  the  county  poor-house,  or  to  the  State  Lunatic 
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Asylam,  as,  in  his  judgment,  may  be  for  the  best  interesta 
of  all  concerned. 

CHAR  502,  LAWS  OF  1851. 

An  Act  to  establish  an  Asyhtm  for  Idiots^  and  maJcing  a/n 
appropriation  therefor. 

§  1  authorizes  the  trustees  to  procure  a  suitable  building 
for  the  education  of  such  idiots  as  may  be  selected  by  such 
trustees,  not  exceeding  twenty,  and  to  employ  all  neces- 
sary teachers,  keepers  and  assistants. 

The  said  idiotfl  are  to  be  selected  from  those  whose 
parents  or  guardians  are  unable  to  provide  for  their  sup- 
port, some  from  each  of  the  judicial  districts  of  the  State, 
and  the  trustees  are  fuitlier  authoiized  to  receive  such 
additional  number  of  idiots  as  could  be  conveniently  taken 
on  such  terms  as  they,  the  trustees,  might  deem  just. 

This  is  the  first,  and  as  yet  the  only  State  institution  for 
idiots.  New  York  has  the  only  county  asylum  of  that 
kind. 

CHAR  255,  LAWS  OF  1863. 

Authorizes  the  treasurer  of  Kings  county  to  boiTOw 
fifty  thousand  dollars  on  the  credit  of  the  county,  to  com- 
plete and  furaish  the  lunatic  asylum  on  the  county  farm  at 

I       Flatbush. 

■  CHAR  92,  LAWS  OF  1855. 

H       Authorizes    the  treasurer   of  Kings  county  to  boiTOw 

H  thirty-five  thousand  dollars  to  erect  a  new  lunatic  asylum. 

"  ere< 
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CHAR  456,  LAWS  OF  1855. 
-471  Act  to  provide  for  Insane  Criminals. 
The  steady  increase  in  the  number  of  the  in&ane  discov- 
ered among  criminals  in  our  prisons,  and  the  impossi])ilifcy  of 
aifordiug  them  suitable  treatment  in  the  hospitals  attached 
to  such  institutions  led  to  the  passage  of  the  above  act.  In 
this,  the  first  effort  at  a  more  systematic  classification  of 
the  insane,  and  the  establishment  of  a  distinction  between 
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criminals,  and  those  not  so  in  relation  to  their  domeaticar 
tiou  iu  asylums,  the  duty  was  thereupon  assigned  the 
Inspectors  of  State  prisons,  of  providing  in  some  one  of 
our  prisons  for  the  safe-keeping  and  care  of  insane  con- 
victs, and  of  causing  their  removal  from  the  State  Lunatic 
Asylum  at  Utica  to  the  place  thus  provided  for  them.  It 
being  found  impracticable  to  carry  this  project  into  opera- 
tion, and  nothing  short  of  a  separate  building,  with  an 
adniinmtration  of  its  own,  sufficing  for  the  purposes  in  con- 
templation, the  Legislature  accordingly  passed  an  act  oi^aa- 
izing  a  special  asylum  in  1858. 

CHAP.  650,  LAWS  OF  1857. 

A,n  Act  to  anieful  the  Acts  in  relation  to  the  State  Lujiatic 
Asylum^  and  to  confer  cej-tain  powers  upon  Justices  of  t/te 
Sessions, 

§  2  recites  that  where  a  county  judge  shall  be  related 
by  consanguinity  or  affinity  to  any  indigent  insane  j^erson, 
for  whom  admission  is  sought  in  the  State  Lunatic 
Asylum,  the  justices  of  the  Sessions  shall  adjudicate  the 
case  instead  of  such  county  judge, 

CIIAP.  787,  LAWS  OF  1857. 

(General  Appropriation  Bill)  —  appropriates  as  follows, 

inte?'  alia : 

"To  the  Marshall  Infirmary  of  the  city  of  Troy,  and  to  the  luna- 
tic aeyiuin  built  and  established  by  the  city  and  county  of  Albany, 
the  snm  of  two  thousand  dollara  each,  provioed  that  saia  iiistitutiona 
ghall  each  arrange  for  the  reception  and  treatment  of  twelve  pauper 
lunatics,  other  than  from  the  counties  of  Rennseelaer  and  Albany, 
upon  tlie  Biuno  terms  upon  which  suck  patients  arc  received  at  tne 
State  Lunatic  Asylum  at  Utica." 

CHAP.  130,  LAWS  OF  1858. 

An  Act  to  organize  the  State  Lunatic  Amjlum  for  Insane 

Convicts, 

§1.  The  building  now  being  erected  on  the  prison  grounds  at 
Auburn  shall  be  known  and  designated  as  the  State  Lunatic  Asylum 
for  Insane  Convicts. 
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CHAP.  298,  LAWS  OF  1860. 

^An  Act  in  relation  to  an  in^an^  asylum  con-nected  with 
the  poor-fiou^e  in  th-e  county  of  Genesee,  and  to  enable 
tite  superintefuhnt  of  tJie  poor'  of  said  county  to  main- 

■      tain  actions  and  recover  pay  for  the  care^  imiintenance  and 
medical  treatment  of  insane  persons  at  such  asylum. 

CHAP.  101,  LAWS  OF  1862,  AND  CHAP.  161,  LAWS 
B  OF  1863. 

Both  these  acts  relate  to  the  BXipport  and  custody  of  in- 
digent insane  persons  of  the  county  of  Genesee, 

The  title  of   this  second  act  (1862)  was  amended  by 
chap.  161,  Laws  of  1863,  by  omitting  the  adjective  indi- 

^jfent,  before  the  word  "  insane,"  and  changing  the  preposi- 
tion "i^/*"  to  "/w,"  before  the  words  "the  county,"  so  as  to 
read  as  follows:  "An  act  in  relation  to  the  support  and 
custody  of  insane  persons  in  the  county  of  Genesee." 

B  This  act  empowered  the  supenntendenta  of  the  poor  to 
receive   into   the   asylum  connected   with  the  poor-hous« 

^all  indigent  insane  persons  then  confined  in  the  Stat«  Luna- 

^Hc  Asylum,  and  all  those  criminal  lunatics  who  might  be 
sent  there  pursuant  to  §  32  of  chap.  135  of  the  Laws  of 
1842.  It  also  empowered  the  county  judge,  in  like  man- 
ner, to  order  any  indigent  lunatic,  not  a  pauper,  or  any 
other  lunatic  brought  before  him  under  chap.  20,  Tit.  3, 
Art.  2,  Part  1  of  the  Revised  Statutes,  to  be  sent  to  the 
said  asylum  connected  with  the  poor-house,  to  be  there 
retained  until  restored  to  reason  or  discharged  according 
to  law.  (See  Genesee  County  in  Special  Acts.^ 
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CHAP.  221,  LAWS  OF  1860. 
Authorizes   the  treasurer  of    Kings  county  to  borrow 
fifty  thousand  doUars  on  the  credit  of  the  county  to  erect 
an  addition  to  the  county  lunatic  asylum  at  FlatVjush. 

CHAP.  82,  LAWS  OF  1863, 

n  Act  separathig  the  insane  asylum  of  the  county  of  Man- 
roe  from  the  poor-house  of  said  county^  a/nd  vesting  in 
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tlie  board  of  auperviwra  of  said  county  full  conirol,  fjian- 
agenient  and  superintendence  thereof, 

CHAP,  139,  LAWS  OF  1863. 

An  Act  to  amend  tits  Act  organizing  ike  State  LuTuUic 
Asylurtifor  Itmane  Co^wict^,  passed  April  8,  1858. 

Recites  duties  of  prison  physicians  toward  insane  con- 
victs and  methods  of  admitting  and  discharging  them  from 
this  asylum, 

CHAP.  417,  LAWS  OP  1864. 

An  Act  to  provide  for  tlie  sale  and  conveyance  of  any 
teresi  in  real  estate  belonging  to  lunatics. 

This  act,  taken  in  connection  with  chap.  112,  Laws  of 
1845,  completes  the  sphere  of  authority  given  to  committees 
of  lunatics  to  dispose  of  the  interests  of  their  wards  by 
valid  conveyances  in  their  own  names,  when  made  under 
the  ortler  of  a  competent  tribunal.  (See  Suits  on  behalf  of 
Lti/iati<:s,}  It  is  supplemented  by  chap.  37,  Laws  of  1870, 
extending  its  operations  to  estates  of  idiots  and  persons  of 
unsound  mind. 

CHAP.  418,  LAWS  OF  1864. 

An  Act  in  relation  to  ifisane  persons  i?i  pooi'-houses^ 
sane  asyhmis^  and  otJier  institutions  in  the  State  of  New 
Yorh 

This  act  was  intended  to  obtain  statistics  of  the  insane, 
for  the  purpose  of  determining  the  expediency  of  organizing 
a  special  asyliuu  for  the  chronic  insane.  The  result  of  the 
report  made  was  the  establishment  of  the  Willard  Asylum. 

CHAP.  342,  LAWS  OF  1865. 

An  Act  to  authorize  the  establishment  of  a  State  asylum 
for  the  chi*07iic  insane y  and  for  the  better  care  of  t/te  in- 
sane poo7*,  to  be  knoton  as  the  Willard  Asylum, 

This  act  was  intended  for  the  purpose  of  removing  from 
the  county  poor-houses  all  the  chronic  insane,  and  afford* 
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hem  such  medical  care  and  supervision  as  they  could 
not  obtain  in  these  places. 

§  10  requires  that  all  the  chronic  pauper  insane  from 
the    poor-houses,  and  all  those  discharged  not  recovered 

m  the  State  Lunatic  Asylum,  should  be  sent  to  this 
Imo. 

§  11  defines  a  chronic  lunatic,  by  reciting  that  county 
judges  and  superintendents  of  the  poor  in  every  county  of 
the  State,  except  those  counties  having  asylums  for  the 
insane,  to  which  they  are  now  authorized  to  send  such 
insane  patients  by  sj>ecial  legislative  enactments,  are  hereby 
required  to  send  all  indigent  or  pauper  insane  coming  under 
their  jurisdiction,  who  shall  have  been  insane  less  than  one 
year,  to  tfie  State  Jjunatic  Asylum. 

The  above  act  marks  an  era  in  our  lunacy  legislation 
which  merits  exjilanation.  At  the  time  of  the  organization 
of  the  Willard  Asylum,  there  was  but  one  State  asylum 
for  the  insane  in  New  York.  That  one,  situated  at  Utic^, 
had  been  in  operation  since  1842.  In  this  period  of  twenty 
years  the  natural  accumulation  of  the  chronic  class  wdthin 
its  walls  would  soon  have  closed  it  against  fresh  admis- 
sions of  i*ecent  cases,  had  not  the  statute  empowered  the 
board  of  managers  to  return  either  to  the  poor-houses,  or 

the  custody  of  relatives  or  friends  such  harmless  and 

manifestly  incurable  cases  as  hospital  treatment  did   not 

Beem  likely  to  benefit.    The  following  is  the  language  of  the 

statute  as  now  amended  and  in  force. 

The  managers,  upon  the  euperintendent'e  certificate  of  complete 
recovery,  may  dischargo  any  patient,  except  one  under  a  criminal 
charge  or  liable  to  ho  remanded  to  prison;  and  they  may  discharge 
4ny  patient  admitted  as  "dangeroua,"  or  any  patient  sent  to  the 
asylam  by  the  suporiutondeut  or  ovorseers  of  the  poor,  or  by  the  (first) 
iadge  of  a  connty,  nnon  the  superintendent's  certificate  that  he  or  she 
u  harmless  and  will  probably  continue  so,  and  not  likely  to  be  im- 
proTod  by  the  further  treatment  in  the  asylum,  or  when  the  asylum 
18  full,  upon  a  like  certificate  that  he  or  she  is  manifestly  incurable 
and  can  probably  t»e  rendered  comfortable  at  the  poor-house  ;  so  that 
the  preference  may  be  given,  in  the  admiasiuu  of  patients,  to  recout 
cases,  or  cases  of  insanity  of  not  over  one  year's  duration.  They  may 
dificharge  and  deliver  any  patient,  except  one  under  criminal  charge 
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as  aforesaid,  to  his  relatives  or  friends,  who  will  undertake  with  good 
and  approved  sureties  for  hia  peacoabli3  behiivior,  safe  custody  and  com- 
fortaljle  maintenance,  without  further  public  chiirge.  And  the  bond 
of  auch  sureties  shall  bo  approved  by  the  county  judge  of  the  county 
from  which  said  patient  was  sent,  and  filed  in  the  county  clerk's  office 
of  said  county.  Upon  the  presentation  of  a  certified  copy  thereof, 
the  managers  may  discharge  such  patient 

§  41,  chap.  135,  Laws  of  1843,  as  amended  by  §  6,  chap.  337,  Law» 
of  1844^  and  re-enacted  by  chap.  44G,  Laws  of  1874. 
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It  soon  became  apparent  that  the  insane,  when  received 
into  poor-houses,  were  treated  as  ordinary  paupere,  the 
character  of  their  malady  being  ignored,  and  the  physiologi-  f 
cal  and  moral  supei'vision  in  dietary,  shelter,  clothing,  and 
separation  of  the  sexes,  so  indispensable  to  theii*  well-being 
and  safety  receiving  no  attention  whatever.  They  were 
simply  herded  like  so  many  animals  among  the  more  prac- 
tically useful  jmupers  who,  in  retui'n  for  their  intelligence 
and  manual  labor,  were  made  the  atandanl  iii>ou  which  the 
aduiiniatration  of  the  house  rested.  In  other  words,  the 
insane  were  pauperized  in  dietary  and  surroundings,  and 
though  helpless  in  their  ability  to  attend  to  their  personal 
wants  were  left  to  the  chance  care  of  a  brother  pauper,  or, 
when  too  filthy  for  that,  became  objects  of  disgust  and 
aversion,  to  be  thrust  like  any  thing  else  offensive  into  dark 
and  out  of  the  way  places.  It  is  only  a  liiglily  cultivated 
humanity,  or  one  moved  by  strong  material  inducements, 
which  can  patiently  attend  day  after  day  upon  an  unsym- 
pathetic, mthy  and  demented  stranger,  whose  presence  is 
offensive  to  more  senses  than  one,  and  a  disturber  of  the 
moral  order  of  the  household.  Multiply  this  stranger  into 
twenty  of  both  sexes,  and  it  is  not  difficult  to  infer  what 
their  position  and  treatment  would  be  in  an  ordinary  poor- 
house. 

The  memorial  of  Miss  Dorothy  L.  Dix  to  the  Legisla- 
ture and  the  report  subsequently  made  by  Dr.  S  D.  Wil- 
lard  (uurler  chap.  418,  Laws  of  1864),  and  contained  in 
Assembly  Doc.  No.  19,  Session  of  1865,  created  such  a 
tide  of  public  unanimity  upon  the  necessity  of  ameliorating 
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I  the  condition  of  the  chronic  insane,  that  an  act  was  imme- 
diately passed  organizing  the  "Willard  Asylum  for  their 
exclusive  accommodation.  The  county  authorities,  who 
lad  always  cai'ed  for  the  insane  on  the  basis  of  cheapness 
alone,  acquiesced  in  the  movement  to  relieve  them  of  this 
'burthen,  as  long  only  as  the  rate  of  board  at  the  a«ylum 
was  kept  at  a  figure  so  low  that,  while  possible  in  a  poor- 
house,  it  was  impossible  in  an  institufion  equij>ped  and 
officered  and   administered  as  a  medical  hospital  and  not 

I  simply  as  a  custodial  retreat.     By  section  nine  of  the  or- 
ganic  act  of  this  asylum,  it  was  enacted  that  "  Said  trus- 
tees shall  also  fix  the  rate  per  week,  Twt  exceeding  two  dot- 
lavs,  for  the  board  of  patients." 
Now  at  the  time  this  act  was  passed,  the  sum  of  two  dollara 
as  a  maximum  for  the  weekly  support  of  An  insane  patient, 
^BB  he  should  be  supported  in  a  medical  institution,  was 
only  alx>ut  two-thirds  the  actual  cost  of  such  maintenance, 
consequence  of  which  the  price  had  inevitably  to  be 
ised  to  thi-ee  dollars.     It  has  now  fallen  (1876)  to  |2.78, 
ixclusive  of  clothing. 
As  soon  as  this  occurred,  the  asylum  meanwhile  being 
lied  as  fast  as  new  sections  were  opened,  and  an  occasional 
inouncement   being  made    that   nil  available  space  was 
;cupied  and  applicants  must  await  the  construction  of 
additional  groups  of  buildings,   as   soon  as  these  things 
occurred,  the  counties  found  in  them  an  opportunity  to  re- 
cover the  lost  right  of  caring  for  their  own  chronic  insane. 
Accordingly,  in  1871,  an  act  was  passed  (chap.  713)  giving 
the  counties  the  right  to  resume  the  care  of  their  chronic 
insane,  on  satisfjnng  the  Board  of  State  Commissioners  of 
Public  Charities  of  their  ability  to  maintain  them  properly. 
^Ihe  following  is  the  language  of  the  statute : 

The  Board  of  State  Commissioncra  of  Public  Charities  are  hereby 

ilhorized  to  hear  and  determine  all  applications  which  may  be  made 

them  in  writing,  bv  the  county  suporinteadents  of  the  \)Oot  of  the 

'veral  counties  of  this  State,  for  exemption  from  the  openition  of 

tenth  section  of  the  act  entitled  ''An  act  to  authorize  the  estab- 
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lishmcnt  gf  a  State  asylum  for  tho  chronio  insane,  and  for  the  betterfl 
care  of  the  insane  poor,"  to  be  known  as  "TheWillard  Asylum  forS 
the  Insane,"  passed  April  eighth,  eighteen  hundred  and  Bixty-fivekH 
And  whenever  aaid  Board  on  such  application  shall  determine  that^l 
the  buildings  and  means  employed  to  take  care  of  the  chronic  pauper™ 
insane  uf  such  county  are  sufficient  and  proj>er  for  the  time  being  for 
such  purpose,  and  shall  file  the  same  in  tho  office  of  the  clerk  of  the 
county  making  such  application,  then  and  in  that  case,  and  until 
such  dctennination  shall  be  revoked  aa  hereinafter  mentioned  and 
provided,  the  county  superintendents  of  the  poor  of  such  county  shall 
be  relieved  from  seudiug  the  chronic  pauper  insane  of  such  county  to 
the  Willard  Asylum  for  the  Insane,  as  now  provided  by  law.     Said 
Board  may  at  any  time  revoke  sucb  determination,  but  such  revoca- 
tion must  be  made  in  writing  and  Qled  in  the  county  clerk's  office  of 
the  county  making  such  application,  and  notice  thereof  shall  be  given 
in  writing  to  the  county  superintendents  of  the  poor  of  such  county, 
and   upon  the  tiling  of  the  siuno   tlio  said  county  superintondenta  of 
the  poor  of  such  county  shall  from  thenceforwartf  be  again  subject  to 
tho  provisions  and  operations  of  the  said  act.     (§  1,  ch,  71^,  1871.)      B 

Under  this  act  a  number  of  counties  have  received  the 
coveted  exemption,  aud  are  now  conducting,  in  an  imper- 
fect way,  asylums  of  their  o\vn,  appurtenant  to  tlieir  poor- 
houses.  These  asylums  are  not  what  they  should  1>e,| 
because  in  some  of  these  exempted  counties  the  number  of 
patients  is  small  and  would  not  wariant  a  fully  equipped 
asylum  with  a  resident  physician  and  paid  attendants. 
They  are  like  those  feeble,  abortive  attempts  at  independent 
housekeeping  among  the  poor,  which  tend,  by  a  law  of 
natural  and  moral  gravitation,  to  squalor  and  unthrift.  But 
they  satisfy  the  local  pride  or  the  political  economy  of  the 
county  authorities,  and  as  their  aim  is  to  reduce  the  taxes, 
they  necessarily  claim  the  support  of  the  weai'ied  tax  payers  fl 
in  these  efiorts  at  floating  the  public  debt.  Not  content, 
however,  with  the  channel  of  exemption  opened  them  by 
the  act  of  1871,  several  counties  have  this  year  overleaped 
the  bai'rier  of  the  State  Board  of  Charities  and  obtained 
directly  from  the  Legislature,  permission  to  care,  not  only 
for  their  own  chronic  and  indigent  insane,  but  to  take  those 
of  other  counties.  In  this  way  the  State  has  again  changed  ^ 
its  policy  in  regard  to  the  care  of  the  chronic  insane.  It  | 
is  to  be  hoped  that  its  next  step  will  not  be  to  permit  the 
counties  to  enter  into  rivalry  with  its  own  asylums  in  car- 
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ing  for  tlie  recent  and  acute  cases  of  insanity.  The  better 
way  out  of  this  problem  would  be  to  place  all  State  Lunatic 
Asylums,  other  than  the  criminal,  upon  a  similar  foundation, 
[ding,  wherever  needed,  suitable  buildings  for  the  reten. 
don  of  the  chronic  class  under  the  same  administration  w^hich 
received  them  in,  and  conducted  them  through,  the  acute 
ss  of  their  insanity. 

CHAP.  93,  LAWS  OF  1867. 
An  Jict  to  estahlisk  mid  orqamze  ths  Hudson  River  State 
.  Hospital  far  the  Insane, 

r  This  institution  was  first  organized  and  opened  as  a  dis- 
trict hospital  embracing  twenty-two  of  the  eastern-most 
counties  of  the  State.  This  distinction  was  subsequently 
annulled  by  §  3  of  chap.  264,  Laws  of  1875,  and  it  is  now, 
like  every  other  State  asylum,  ajjen  to  patients  from  any 
>unty. 

CHAP.  646,  LAWS  OF  1867. 

Authorizes  the  treasurer   of    Kings   county  to  boiTOW 
me  hundred  and  thirty-five  thousand  dollars  to  make  an 
idition  to  the  lunatic  asylum  at  Flatbush. 

CHAP.  843,  LAWS  OF  1867. 
nAci  to  huiorporate  iJie  Ifwhriatts' Hojne  for  Kings  count/y. 

CHAP.  483,  LAWS  OF  1868, 

n  Act  to  amend  the  Act  to  incorporate  tlie  Jfiebriutes* 
Home  for  Kings  covniy, 

CHAP.  56,  LAWS  OF  1869. 

n  Act  to  provide  culditional  buildings  for  lunatn^^s  in  the 
city  of  New  York- 

CHAR  895,  LAWS  OF  1869. 
'An  Act  to  p7'ovide  for  the  safe  custody  and  care  of  insmie 

IcriminalSj  and  repealing  certai7i  provisions  of  law  relat- 
ing to  the  expiration  of  senteiices. 
CHAP.  37,  LAWS  OF  1870. 
n  Act  to  ainend  an  Act  entitled  an  "  Act  to  pronide  for  the 
sale  and  conveyance  of  any  int-erest  in  real  estate  hefanging 
to  luiuUics^''  passed  April  30,  1864  {chap,  417  of  1864). 
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This  act  was  intended  to  cure  an  omission  in  the  act  of 

1864,  by  extending  its  operations  to  the  estates  of  idiots  and 

pm'soTiS  of  uTtsovmd  mindj  as  well  as  to  those  of  lunatics. 

CHAP.  120,  LAWS  OF  1870. 

An  Act  in  additioTi  to  an  act  entitled  ^^An  aet  to  provide  ad- 

ditional  buildings  for  hinatics  in  the  city  of  New  Yorh.^^ 

CHAR  378,  LAWS  OF  1870. 
-471  Act  to  establish  and  orgamze  the  Buffalo  State  Asyhmi 

for  the  InsaTie, 
This  institution  is  now   in  process  of  construction,  and 
not  yet  capable  of  receiving  any  patients. 

CHAP.  474,  LAWS  OF  1870. 
An  Act  to  establish  a  honiceopathic  asvlumfor  the  insane 
at  Middletmony  New  York, 
This  is  the  first  attempt  made  in  the  United  States  to 
establish  an  insane  asylum  on  the  basis  of  the  homoeo- 
pathic system  of  medicine.  It  was  organized  by  the  aid 
of  i^rivate  contributions,  the  State  making  its  own  subsidy 
of  $150,000  conditional  upon  the  raising  of  a  similar  sum 
in  advance  by  individual  enterprise, 

CHAP.  492,  LAWS  OP  1870.    (Appropriation  Bill.) 
In   this  act   permission   was  given  the  trustees  of  the 

Willard  Asylum  to  remodel  the  old  Agricultural  College 

building  for  the  use  of  the  insane  or  idiots, 

CHAP.  633,  LAWS  OF  1870. 

An  Act  in  relation  to  the  maintenance  of  the  pauper  insane 

in  Monroe  county, 

CHAP,  704,   LAWS  OF  1870. 
This  act  authorizes  the  Commissioners  of  the  Land  Office 
to  take  steps  to  protect  the  interests  of   the  State  in   the 
Inebriate  Asylum  at  Binghamton. 

CHAP.   514,  LAWS  OF   1871. 
This  act  amends  the   charter  of  the  Inebriates'   Home 
for  Kings    county. 
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^^^B  CHAP.  660,  LAWS  OF  1871. 

H  An  Act  to  authorize  judioial  inquiry  as  to  the  sanity  of  per* 

■  mm  indicted  f<yi'  capital  offenses, 

■  CHAP.  713,  LAWS  OF  187L 

V  An  Act  in  relation  to  the  chronic  pwaper  insane. 

This  act  authorizes  the  State  Board  of  Charities  to  ex- 

» erupt  counties  from  the  operation  of  §  10  of  the  Willard 
Asylum  act. 
CHAP,  935,  LAWS  OF  187L 
This  act  amends  the  chai-ter  of  the  Inebriate  Asylum  at 
Biughamton. 

I  CHAP.  322,  LAWS  OP  1879. 

An  act  to  discharge  William  HoflFman  from  the  debtors' 
jail  in  the  city  of  New  York,  commonly  called  Ludlow 
Street  jail,  and  to  discharge  him  from  aiTest  and  imprison- 
ment under  the  ordera  of  arrest,  by  virtue  of  which  he  is 
now  imprisoned  in  said  jail,  and  to  exonerate  his  person 
from  any  existing  or  future  aiTest  or  imprisonment  on  any 

■  civil  process  in  any  civil  action  issuing  out  of  any  court  of 
law,  or  on  any  execution  issuing  on  any  judgment  rendered, 

■  or  to  be  rendered,  in  any  such  action,  in  eveiy  case  in  whicrh 
the  cause  of  action  arose  since  January  first,  1871,  and  ex- 
isted at  the  time  of  the  passage  of  this  act. 
B     The  reason  for  the  passage  of  this  act  is  explained  in  the 
last  sentence  of  the  first  section  as  follows:     "The  said 
^  Hoffman  being  a  bankrupt  and  a  lunatic,  and  there  being 
Bno  legal  process  by  which  said  HofEman  can  be  diachai-ged 
from  said  imprisonment." 

CHAP.  687,  LAWS  OF  1872. 

This  act  provides  means  for  the  suppoii;  and  goveniment 
of  the  Inebriates'  Home  for  Kings  county. 
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CHAR  732,  LAWS  OF  1872  (Appropriarion  Bill). 

This  act  gives  certain  powers  to  the  Corumissioners  of 
the  Land  Office  at  the  Inebriate  Asylum  at  Binghamton. 


CHAP.  571,  LAWS  OF  1873. 

An  Act  further  to  define  the  powers  o/nd  daitiea  of  the  Board 
of  State  Coinmimioners  of  Public  Oharitiss,  and  to  change 
the  na/me  of  tfte  Hoard  to  the  State  Board  of  Clmrittes. 
§  9   requires    licenses  for   private  asylums    from   this 
Board 

§  13  creates  the  office  of  State  Commissioner  in  Lunacy 
The  establishment  of  this  new  office  was  the  result  of  the 
labors  of  a  special  couimissiou  appointed  by  Gov.  Hoffman 
in  August,  1872,  to  inspect  the  various  insane  asylums  of 
the  State,  and  to  make  reconunenilations  for  their  better 
supervision.  The  report  of  these  commissioners  ap|>ear8 
as  Senate  Document  No.  40,  Session  of  1873.  The  follow- 
ing were  the  provisions  under  which  this  officer  was  created: 

§  13,  The  Governor  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  Sunato,  aj)jn>iiit  an  exi)erieuced  and  competent  physician, 
to  be  called  the  State  Commisaioner  in  Lunacy,  who  shall  hold  his  offioo 
for  five  years,  and  receive  an  annual  salary  of  four  thousand  dollars,  and 
traveling  expenses  not  to  exceed  one  thousand  dollai's,  to  be  paid  on 
presentation  of  vouchers  to  the  Comptroller ;  and  wtio  shall  ex-officio 
be  a  member  of  the  State  Board  of  Charities,  and  shall  make  full  report 
of  all  his  official  acts  and  visitations  to  the  said  Board,  from  time  to 
time,  under  such  regulations  as  the  said  Board  may  prescribe.  Tlie 
Baid  Board  shall  furnish  such  assistauco  as  the  said  Commissioner  may, 
in  their  opinion,  require  to  aid  him  in  the  proper  and  efficient  dis- 
charge of  the  iluties  of  his  oflico. 

§  14.  It  shall  be  the  duty  of  such  Coramiseioner  to  examine  into  and 
report  to  said  Board  the  condition  of  the  insane  and  idiotic  in  this 
State,  and  the  management  and  conduct  of  the  asylums  and  other 
institutions  for  their  custody.  The  duties  of  said  Commissioner  and 
those  of  said  Board  in  regard  to  the  insane  shall  be  performed,  as  far 
aa  practicable,  so  as  not  to  prejudice  the  established  and  reasonable 
regulations  of  such  asylums  aud  insLitutions  aforesaid;  and  it  shall 
be  the  duty  of  the  officers  and  others  respectively  in  charge  thereof  to 
give  the  members  of  said  Board  and  such  Commissioner  at  all  times 
free  access  to  and  full  information  concerning  the  insane  and  their 
treatment  therein.  It  shall  also  be  the  duty  of  such  Commissioner, 
Under  the  direction  of  said  Board,  to  iiujuiro  aud  re^jort^  from  time  to 
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I  time,  a«  far  as  he  may  be  able,  tho  results  of  the  treatment  of  the 
hisano  of  other  States  and  countries,  together  with  such  particulars 
pertaining  thereto  as  lie  may  deem  proper,  or  the  said  Board  may 
require ;  and  he  shall  perform  such  other  duties  as  the  Board  may, 
Irom  time  to  time,  prescribe.  The  authority  conferred  upon  said 
Bojird  and  Commissioners  to  issue  compulsory  process  for  the  attend- 
ance of  witnesses,  administer  oaths  and  to  examine  persona  under 
oath,  is  hereby  conferred  upon  said  Commissioner  of  Lunacy  in  all  cases 
^K  where  there  is,  in  the  opinion  of  the  Board  or  said  Commissioner,  from 
^f  information  piven  to  the  board  or  to  the  said  commissioner,  or  other- 
wise, reason  to  believe  that  any  person  is  unjustly  deprived  of  liberty, 
or  is  improjKJrly  treated  in  any  asylum,  institution  or  establishment  m 

I  this  State  for  the  custody  of  the  insane,  and  he  shall  report  the  testi- 
mony taken  in  any  investigation  to  the  said  Board  with  his  opinions 
and  conclusions  thereon  without  delay.  The  said  Board  of  Commis- 
fioners  may,  in  their  report,  from  time  to  time,  to  the  Legislature, 
iuggest  any  unprovements  they  think  desirable  for  the  care  and  treat- 
ment of  the  insane,  with  such  facts  and  information  pertaining  thereto 
as  they  may  deem  expedient  and  proper,  and  sucli  report  shall  be 

I  made  annually  on  or  before  tho  fifteenth  day  of  January. 
§  15,  This  act  shall  take  effect  immediately. 
The  exceedingly  ciiinbmus  and  confused  powers  as  well 
as  duties  imposed  upon  this  officer,  in  liis  connection  with 
the  Stat^  Board  of  CharltieSj  wUl  immediately  appear  upon 
reading  the  above  aections.  By  designation,  mode  of  ap- 
»ointment  and  extent  of  jurisdiction  he  was  made  a  Stat-e 
officer ;  yet,  instead  of  reporting  his  official  acts  to  the  Leg- 
ilature,  he  was  required  to  make  them  to  the  State  Boani 
\i  Charities,  at  whose  election  only  such  reports  could 
:h  the  lawmaking  power.  In  one  clause  he  was  created 
?ib  a  member  of  the  Board,  while  in  another  he  was 
squired  to  perform  any  duties  wliich  they  might  prescribe, 
other  woixls,  in  one  clause  he  was  made  their  peer,  in 
lother  their  servant.  He  was  also  required  to  report  from 
time  to  tiine  the  results  of  the  treatment  of  the  insane  in 
►ther  SUxtes  and  countnes^  a  task  which  no  single  bui*eau  in 
any  State  has  ever  been  required  to  perform  in  relation 
either  to  other  States,  and  much  leas  to  other  co-antrie^^  as 
continuing  duty;  yet  this  duty  was  assigned  to  one 
individual. 

Lastly,  and  when  we  come  to  the  only  purpose  for  which 
the  office  was  established,  \4z,,  to  discover  and  redress  wrongs 
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committed  in  asylums,  we  find  that  no  remedy  was  provided* 
the  Commissioner  being  required  to  report  the  wrong  to 
the  State  Board  of  Charities,  who,  being  without  judicial 
powers,  could  of  course  apply  no  remedy,  and  in  turn 
could  only  report  the  facts  at  the  next  session  of  the  Legis- 
lature,  a  period  of  many  months  after  their  occuiTence.  It 
can  easily  be  conceived  in  the  case  of  personal  abuses  of 
the  iusjiue,  either  by  commission  or  omission,  of  how  lit- 
tle value  this  statute  could  have  been  in  affording  them 
any  protection  against  or  relief  from  existing  wrongs.  To 
such  cases  justice  delayed  is  practically  justice  denied. 
The  obviousness  of  this  truth  led  the  next  Legislature  to 
radically  alter,  as  we  shall  see,  these  confusing  and  self- 
embaiTassing  powers  and  duties  of  the  Commissioner. 

CHAP.  625,  LAWS  OF  1873. 

An  Act  to  re-organize  tfte  New  York  State  Inebriate  Asy- 
lum aiid  to  provide  for  tlie  better  m^port  and  ^naifUe- 
nance  of  the  same. 

CHAP.  661,  LAWS  OF  1873. 

An  Act  to  provide  for  the  support  and  care  of  State  pavpers. 

This  act  created  a  new  class,  from  non-resident  paupers 
found  wandering  within  the  State,  and  empowers  the  State 
Board  of  Charities  to  provide  for  their  support  and 
removal.     It  includes  the  insane  also. 


i 


CHAP.  797,  LAWS  OF  1873. 

An  Act  to  amend  the  Act  to  ijhcorporaU  tlie  Inebinate^  Home 
for  Kings  county. 


CHAR  4U,  LAWS  OF  1874. 
Is  an  act  empowering  county  judges  and  superintenden 
of  the  poor,  to  send  indigent  and  pauper  insane  persons  to 
the  State  Homoeopathic  Asylum  for  the  Insane, 


its 
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CHAP.  44G,  LAWS  OF  1874. 

An  Act  to  revise  and  consolidate  the  statutes  of  the  State  re- 
Ictlng  to  t?ie  care  and  custody  of  the  iyimne  ;  the  manage' 
ment  of  the  asyhtms  for  their  treatfnent  and  safe-k^ing, 
and  the  duties  of  the  State  Chminimioner  m  Lmiacy. 

In  his  first  report,  the  State  Commissioner  in  Lunacy 
called  attention  to  the  necessity  of  a  revision  of  the  lunacy 
laws.  Those  laws  in  tlie  preceding  eighty  years  of  the 
State  government  had  heeii  left  without  proper  classifica- 
tion. Some  were  to  be  found  in  one  chapter  of  the  Revised 
Statutes,  and  some  in  another ;  some  in  the  organic  acta 
of  asylums ;  and  some  again  had  been  repealed  by  changes 
in  the  Constitution.  Some  even  had  been  re-enacted. 
Such  a  multiplicity  of  acts  upon  one  subject,  and -scattered 
through  the  session  laws  of  nearly  a  century  gave  rise  to 
much  diflBculty  in  finding,  and  no  little  confusion  in  admin- 
istering them.  There  was  neither  harmony  among  them 
nor  ready  adaptation  to  the  changed  circumstances  brought 
about  by  changes  in  tbe  constitution  of  courts,  or 
the  inti-oduction  of  a  Code  of  Civil  Procedure,  Accord- 
ingly, on  the  attention  of  the  Legislature  being  called  to 
these  facts,  the  following  preamble  and  resolution  was 
thereupon  introduced  into  the  Senate. 

In  Sekatk,        ( 
February  24. 1874.  J 
Mr.  Wood  offered  the  following  : 

WhcreaSy  The  State  Commiasioner  in  Lunacy,  in  his  report  to  the 
Legislature,  has  called  attention  to  the  necessity  of  reriaiug  some  of 
the  laws  relating  to  the  insane ;  therefore, 

Resolved^  That  the  Attorney-General  and  State  CommigHioner  in 
Lunacy  be  requested  to  report  to  the  Legislature  a  codification  of  the 
laws  relating  to  the  insane,  with  such  Buggestiona  for  their  amend- 
meut  M  to  them  may  seem  proper,  and  that  they  be  recjuested  to  report 
at  OS  early  a  day  as  may  bii  praetioablo. 

The  President  put  the  question,  whether  the  Senate  would  agree 
to  said  resolution,  and  it  was  decided  in  the  affirmative. 

In  compliance  with  the  above,  the  Comraissionere  imme- 
diately set  about  performing  the  duty  thus  assigned  them, 
and,  on  the  31st  day  of  March,  then  ensuing,  presented  to  the 
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Legislatui'e  a  complete  revision  of  the  Lunacy  Laws  of  the 
State,  in  eleven  Titles.  This  revision,  which  was  duly 
adopted,  now  forms  Tit.  3,  Ch.  20,  Part  1,  of  the  Revised 
Statutes,  sixth  edition,  and  supei-sedes,  in  all  i)rovision9 
relating  to  lunatics,  Tit.  2,  Ch.  5,  Part  2,  of  the  Revised 
Statutes.  Accompanying  the  revision  was  an  introductory 
report,  giving  the  reasons  which  moved  the  Commissioners 
to  propose  the  several  amendments  suggested  therein, 
(See  Report  on  a  codificatuyn  of  the  LaxoB  relating  to  tlie 
In^aiie,  with  p)'oposed  avimidments  thei*€to^  prepar&d  in 
obedience  to  a  Hesohition  of  the  Senate,  parsed  February 
24,  1874,  by  Daniel  Pratt,  Attorney-General,  and  Johu 
Ordronaux,  State  Commiaaioner  in  Lunacy,  Senate  Doc. 
86.     Session,  1874.) 

Upon  the  passage  of  the  biU,  the  following  resolution 
was  adopted : 

STATE  OF  NEW  YORK, 

Senate  Chamber, 
Albany,  April  30,  1874. 

Resolved  (if  tlio  Assembly  concur),  That  3,000  copies  of  the  bill 
codifying  and  amending  the  laws  rolatirg  to  the  commitment  and 
care  of  lunatica  and  organization  of  asylums  be  printed,  and  copies  be 
distributed  by  the  Keoreinry  of  St-ate  to  the  officers  and  persona 
designated  to  carry  out  the  provisioBH  of  the  law. 

By  order, 

H,  A.  GLIDDEN,Cforl;. 
In  Assembly,  ) 

April  m,  1874,  j 
Concurred  in.  By  order, 

J.  O'DONNELL,  Cleric, 

In  this  revision  all  that  was  valuable  in  the  former  stat- 
utes was  retained,  amendments  were  introduced  wherever 
deemed  necessary,  and  an  effort  was  made  to  unify  the 
whole  body  of  these  laws  bo  that  they  might  co-operate  in 
tbelr  practical  application.  The  new  provisions  introduced 
2'elate  to  the  following  subjects,  ■sriz, : 

The  comiuitnieiit  of  the  insane  by  civil  process;  the 
commitment  of  the  insane  by  criminal  process,  and  their 
discharge ;  the  transfer  of  insane  criminals  from  penitentia- 
ries to  the  State  Asylum  at  Auburn  ;  pleas  of  insanity  by 
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^B  persons  xinder  indictment  for  specific  offensea;  limits  of 
^K  inquiry  upon  coniraissious  of  lunacy;  accounts  of  guardians 
^^  and  committees  of  lunatics ;  changes  in  the  organic  acts  of 
H  cei'tain  asylums  with  reference  to  uuifoiiiiity  iu  the  powers 
^Bof  their  managers;  the  authentication  of  offioial  records 
^■from  the  office  of  the  State  Commissioner  in  Lunacy,  and 
■  providing  for  uniform  returns  of  statistics  annually  from 
^  the    superintendents  of    jx)or-hou8ea   and  county  asylums 

» containing  insane  paupers. 
The  first  of  these  wrought  a  radical  change  in  the  method 
of  committing  lunatics  under  civil  process,  and  sec^ired,  it 
is  believed,  the  best  legal  safeguards  which  can  be  obtained 
for  all  classes  of  citizens  against  the  possibility  of  illegal 
^  commitment  to  an  insane  asylum.  The  public  mind  hiid 
^pl)een  greatly  exercised  by  appi'ehensiona  in  this  pailicular, 
which  were,  in*  the  existing  loose  state  of  our  procedure, 
well  calculated  to  be  magnified  out  of  all  I'easonalde  pro- 
portions. Several  cases  had  occurred  where  habitual 
drunkards  had  been  committed  to  asylums  upon  erroneous 

I  certificates  of  lunacy,  who  had  afterward  been  smnmarily 
discharged  by  luibeas  corpitSj    and  the  public   not  being 
able  to  discriminate,  had  naturally  enough  concluded  that 
I       there  might  be  an  element  of  fraud  and  collusion  in  such 
B  instances,  when,  in  fact,  these  cases  were  simply  eiTora  in 
^  judgment,  likely  to  occur  occasionally  under  the  best  of 
admi  nistrations. 

I  Adverting  to  this  subject  the  superintendent  of  the 
State  Lunatic  Asylum  at  Utica,  in  his  annual  report  to  the 
Legislature  for  1872,  used  the  following  woixls : 
"Of  those  discharged,  fmirUen  were  not  insane  when 
admitted.  Three  of  these  were  cases  of  feigned  insanity  to 
escape  punishment  for  crime,  and  the  rest  were  diTinkards, 
whose  vagaries  and  violence  were  mistaken  for  insanity- 
All  these  were  committed  under  public  authority,  and  on 
^H  certificates  of  insanity  on  trial  by  jury." 
^P  In  order,  therefore,  to  silence  all  future  apprehensions 
upon  this  subject,  the  first  provision  of  the  new  law  was 
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accordingly  drawn  up  with  reference  to  two  important  con-B 
sideratious,  viz. :  that  of  celerity  in  action  (a  violent  and  I 
dangerous  lunatic  rei^ulriug  immediate  restraint),  and  that  I 
of  a  subsequent  legal  adjudication  of  the  pi-opriety  of  such 
confinement.   The  live  days' detention  allowed  as  a  measure 
of  physical  safety  to  the  lunatic  and  a  Bafeguard  to  the 
piiblic,  is  in  the  nature  of  a  preliminary  proceeding  or  in-f 
quisition  into  a  statement  of  facts  not  yet  legally  estab- 
lished, aud  the  commitment  ia  complete  as  to  the  right  to 
detain,  but   inchoate   as  to  the  right  to  retain.     This  is 
analogous  in  procedure  to  the  arrest  of  a  disorderly  persoa 
in  the  streets,  who  may  be  det«iined  a  certain  length  of 
time,  but  if  no  one  appears  to  prefer  charges  against  him, 
must  be  discharged. 

The  approval,  by  a  judge  of  a  court  of  record,  as  required 
by  the  statute,  is  the  final  step  necessaiy  fo  give  a  perfect 
legality  to  the  original  commitment,  provided  that  approval 
occura  witliin  five  days  after  the  admission  of  the  patient 
into  an  asylum. 

It  is  not  necessary  to  enlarge  upon  the  other  new  pro- 
visioua,  as  they  will  be  found  didy  commented  upon  and 
explained  in  their  appropriate  places.  These  provisions, 
after  an  experience  of  their  practical  adaptation  to  the  con- 
tingencies of  lunat^y  procedure,  have,  in  the  three  years  of 
their  operation,  as  yet  called  for  no  amendment. 

CHAP.  6T4,  LAWS  OF  1875. 
Is  an  act  to  amend  the  act  to  revise  and  consolidate 
the  statutes  relating  to  the  insane. 

CHAP.  627,  LAWS  OF  1875. 

An  Act  to  amend  tlie  Act  to  incorporate  the  Inebriutes'  Ilonie 
for  Kinga  couTi^y, 

CHAR  267,  LAWS  OF  1876. 
Is  an  act  further  to  amend  the  act  to  revise  and  con- 
solidate the  statutes  relating  to  the  insane. 


IN  NEW  YORK. 
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An  Act  to  amend  aii  Act  in  relation,  to  the  svppot't  and 
custody  of  indigent  inmne  persons  of  the  county  of 
Genesee. 

CHAP.  169,  LAWS  OF  1877. 

An  Act  to  provide  means  for  the  support  of  the  Inehriates' 
Home  for  Kings  county^  etc.^  and  to  amend  the  several 
Acts  relating  tJiereto^  etc, 

CHAP.  360,  LAWS  OF  1877. 

An  Ad  in  relutioji  to  the  maintenajwe  of  the  chronic  insane 
^^  poor  of  tJie  county  of  Olinion, 

^mAn  Act 


CHAP.  363,  LAWS  OF  1877. 


I 


An  Act  to  auth4)rize  tJie  Orange  County  Asylum  f(yr  the 
chronic  insane  to  receive  patients  or  inmates  from  adjoin- 
ing counties. 


Au  examination  of  the  foregoiDg  statutes  will  show  that 
lunacy  legislation  was,  in  the  early  history  of  our  State 
government,  a  thing  of  infrequent  occurrence;  that  it  was 
more  seriously  and  more  wisely  considered,  and  in  conse- 
quence, that  the  older  statutes  are  those  which  have,  other 
things  being  equal,  required  the  least  amendments.  Di- 
viding the  past  hundred  years  into  three  periods,  it  appears 
rrom  1787  to  1816,  there  were  enacted  of  Lunacy  Laws,  7 
*'  1810  "  1845  (including  R  Laws  and  Rev.  Stats.),  19 
"  1845  "  1877  .\ 55 
The  Re\48ed  Laws  of  1813,  Vol.  1,  pp.  116-147  and  288, 
embody  the  whole  of  the  preceding  statutes  relating  to  the 
care  of  the  persons  and  estates  of  idiots,  lunatics  and  in- 
fant tnisteea,  without  finy  amendments  of  the  original  acts- 
The  first  edition  of  the  Revised  Statutes  of  1829  begins  the 
series  of  amendments  in  our  lunacy  laws.  It  also  intro- 
duces the  subject  of  habitual  dnmkards,  assimilating 
them  to  71071  compotes  mentiSj  and  giving  the  Chancellor  the 
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custody  of  their  j>erson8  and  estates.  ( Cliap,  1 09,  Laxcs 
of  1821.) 

That  the  same  care  which  presided  over  the  enactment 
of  the  early  lunacy  statutes  has  not  continued,  and  that 
whether  through  haste,  indifference  or  practical  unfamili- 
'arity  with  the  subject-matter  of  these  acts,  recent  Legisla- 
tures have  done  their  work  less  accurately  may  be  judged 
from  a  few  conspicuous  instances.  Thus,  in  L845,  when  the 
act  was  passed  (chap.  112)  giving  committees  the  right 
to  sue  and  defend  in  their  own  names  and  to  sell  the  per- 
soTial  property  of  their  wards  and  give  valid  conveyances 
therefor,  no  similar  pro\n8ion  was  made  in  relation  to  real 
estate.  It  was  not  until  1864  (chap.  417)  that  this  omis- 
sion was  cured.  Even  in  this  latter  act  haste  seems  to 
have  presided  over  its  passage,  for,  in  turn,  it  omitted  to 
include  "idiots,"  so  that  another  act  (chap.  37  of  1870) 
was  needed  to  cure  this  fresh  omission.  In  this  way  three 
acts  were  re(|uired  to  do  what  could  have  been  fully  ac- 
complished by  one. 

In  1867  (chap.  843),  an  act  was  passed'  to  incorporate 
the  Inebriates'  Home  for  Kings  county.  The  purpose  of 
the  statute  seems  simple  enough,  and  it  does  not  intrude 
into  any  other  domain  than  that  of  internal  police.  Y^et 
this  act  has  been  amended  six  times  in  the  10  years  of  its 
existence,  viz.,  in  1868,  1871,  '72,  73,  *75  and  77.  The 
instance  presented  by  Genesee  county,  in  chap.  142  of 
1877  (see  Special  Act^)  is  anotlier  conspicuous  illus- 
tration of  careless  and  immethodical  legislation.  We 
have  cited  these  cases  merely  to  contrast  them  with  the 
wise  care  and  discretion  exliibited  in  the  labora  of  our 
early  legislators.  Perhaps,  with  the  increased  interest  felt 
in  the  care  of  the  insane,  those  upon  whom  it  may  in  future 
devolve  to  make  our  laws  will  at  least  familiarize  them- 
selves with  the  histoiy  of  that  department  of  legislation 
before  acquiescing  in  the  passage  of  acts  which  only  .im- 
perfectly dispose  of  the  matter  undertaken,  and  leave  the 
work  to  be  remodelled  and  incessantly  recast. 


I 
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CHAPTER    THIRD. 


BEVISED  STATUTES,  PART  I,  CHAP.  XX.  TIT.  m,*  RELATING  TO 
THE  CARE  AND  CUSTODY  OP  THE  INSANE,  A3  CONSOU- 
DATED  UNDER  CHAPTER  440  OP  THE  LAWS  OP  1874,  VIZ.: 


1. 


2. 

\    8. 
r.    4. 

rTiT.  6. 
'iTrr.  6. 
tT.  7. 
r.  8. 
9. 

;TiT,  10. 
[Trr,  11. 
18. 


Ajst.  1.     Commitment  of  the  insaae  by  civil  process. 

Aat.  2.     Commitmeut  of  the  insane  by  criminal  process. 

Art.  3.    Maintenance  of  the  insane. 

Care  of  the  estates  of  Insane  persons. 

The  State  Lunatic  Asylum  at  Utica. 

The  Willard  Asylum  for  the  Insane. 

The  Hudson  River  State  Hospital  for  the  Insane. 

The  Buffalo  State  Asylum  for  the  Insane. 

The  State  Homeopathic  Asylum  for  the  Insane  at  Middlotown. 

The  State  Lunatic  Asylum  for  Insane  Criminals. 

Licenses  for  private  asylums. 

The  State  Commissioner  in  Lunacy. 

Oeneral  provisions. 

Idiots,  and  the  State  Asylam  for  Idiots. 


ACT  to  reyise  and  consolidate  the  statutes  of  the  State 
relating  to  the  care  and  custody  of  the  insane;  the  man- 
agement of  the  asylums  for  their  treatment  and  safe- 
keeping, and  the  duties  of  the  State  ComniiflBioner  in 
Lunacy. 

TITLE  FERST. 

GENERAL  PROVISIONS. 

ABTICLE  L 

Commitment  of  the  Insane^ 

Sectiox  1.  No  person  shall  be  committed  to  or  confined  as  a  patient 
in  any  asylum/  nablic  or  priviitc,  or  in  any  institution,  home  or  retreat 
for  the  care  and  treatment  of  the  insane,  except  upon  the  certificate' 


•  Title  Rfjcond  of  Chapter  Pifth  of  Part  Second  of  the  Revised  Statutes 

ting  '■''  Of  (he  custody  and  diapoaition  of  the  eatatea  of  tdioU,  lunatiea,  persona 

uno^und  tnind  and  drunkarda,*^  except  as  to  sections  2,  3^  4^   5,  6  and  7, 

Iftting  ti>  methiiJe  of  procedure  for  judicially  declaring  a  person  an  habitual 

mkard,  is  superseded  by  chap.  440  of  the  Lawa  of  1874,  which  is  a  com- 

lete  revision  and  codificutiou  of  all  general  stututus  relating  to  the  personal 

of  IijTiHtica,  and  to  the  care  of  the  estates  of  all  persons  of  unsound  mind, 

owever  classified.     This  chapter  now  forms  Title  Third  of  Chapter  Twentieth 

of  the  Revised  Statutes,  0th  edition. 
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of  two  physicians,  under  oath,  setting  forth  the  insanity  of  such  per- 
son. But  no  person  ahall  be  held  in  confinement  in  any  such  asylum 
for  more  than  five  days,  unless  within  that  time  such  certificate  be 
approved  by  a  judge  or  justice  of  a  court  of  record*  of  the  county  or 
district  in  which  the  alleged  lunatin  resides,*  and  said  judge  or  justice 
may  institute  inquiry  and  take  proofs  as  to  any  alleged  lunacy  before 
approving  or  disapproving  of  such  certificate,  and  said  judge  or  justice 
may,  in  his  discretion,  caU  a  jury'  in  each  case  to  determine  the  ques- 
tion of  lunacy. 

DEFINITIONS. 

The  terms  ^*lunaet/f^  "lunatie^^  and  ^^insane^^  are  treated 
as  synonymous  in  our  statutes,  and  it  is  enacted  by  chap. 
135of  the  Laws  of  1842,  %  4Q  {2  B,  S.,  PL  1,  CL  20,  Tit.  3, 
§  37),  that  such  terms  ^^  shall  include  every  species  of 
insanity^  and  extend  to  every  deranged  person  and  to  ail  of 
tmsound  mind  other  than  idiotsy  Consequently  an  idiot^ 
as  such,  cannot  be  committed  by  civil  process  to  a  lunatic 
asylum  unless  he  is  also  insane.  But  should  he  commit  an 
act  which,  in  a  sane  pei'son,  would  constitute  a  crime,  he 
may,  either  after  indictment  or  upon  a  preliminary  examin- 
ation before  the  county  judge  (§  26,  'infra)y  be  confined, 
like  any  insane  culprit,  in  a  State  lunatic  asylum.  The 
distinctions  between  idiots  and  lunatics  made  by  the  stat- 
ute are  plain  and  unmistakable.  Insanity,  at  law,  implies 
a  confirmed  departui'e  from  a  previous  condition  of  mental 
health  and  of  mental  power,  such  as  is  common  to  the 
majority  of  mankind.  Idiots  and  imbeciles  exhibit  none 
of  the  latter,  and  being  thus  non  compos  mentis^  are  classi- 
fied by  themselves  as  mental  infants  with  congenital  obsta- 
cles to  development, 

1.  COHMON    LAW    PRINCIPLES    EBLATINa    TO    THE  CONFINEMENT    0? 

THE   INSANE. 

Under  the  maxim  salus  popuU  s^iprefma  fer,  it  is  no  vio- 
lation of  the  Bill  of  Rights  in  England  or  the  United 
States  to  restrain  an  insane  person  of  his  liberty  without 
oath  or  affirmation.  {Hinchman  v.  Richie^  Bright.  143; 
Brookshaw  v.  Hopkins^  Lofft.  243.)  Such  a  rule,  however, 
is  intended  to  cover  only  cases  of  emergency  requiring 
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immediate  restraint,  and  where  delay  would  be  fraught 
with  danger.  Heuce,  a  lunatic  dangerous*  to  himself  or 
to  others  may  be  arrested  by  any  one  as  a  matter  of  public 
right,  and  temporarily  detained  in  any  suitable  place,  pro- 
vided it  be  done  in  a  himiane  manner,  until  his  condition 
can  be  legally  inquii'ed  into.  But  this  authority  is  limited 
to  the  actual  necessities  of  the  moment,  and  although  cor- 
rectly enforced  at  the  outset,  imparts  on  this  account  no 
right  of  indefinitely  continuing  such  custody.  As  soon, 
therefore,  as  possible  after  the  arrest,  judicial  proceedings 
must  be  instituted  in  order  to  certify  to  the  justice  of  such 
detention,  and  to  exonerate  the  party  making  it  from  lia- 
"bility  for  false  imprisonment.  In  Ex  parte  Janes  (30  How, 
Pr,  453),  which  arose  on  a  habeas  cotpiis  sued  out  by  a 
habitual  drunkard,  pi*ayiug  to  be  dischai'ged  from  the  cus- 
tody of  the  State  Inebriate  Asylum  on  the  ground  that 
his  confinement  was  nnconstitutional,  and,  therefore,  illegal, 
because  enforced  without  due  process  of  law,  the  court,  in 
Hustiuning  the  application,  used  this  very  significant  lan- 
guage: "Lunatics  may  be  rightfully  restrained  of  their 
liberty  %\-ithout  legal  process  and  without  the  intei-vention 
of  a  committee,  and  they  are  not  always  to  be  let  loose  on 


•  At  common  law  anyone  might  confine  a  lunatic,  whether  a  relative  or  not, 
And  miglU  bcAt  him  or  use  such  other  means  as  are  necessary  for  his  cure. 
{Tomlyn't  Dict.^  "Idiot;"  2  liolU's  Abr.  54G.)  Hence,  lunatics  might  be  confined 
until  they  recovered  their  senses,  without  waiting  for  tlie  forma  of  a  commis- 
sion, or  other  special  authority  from  the  Cn>wu.  (4  Bl.  Coram.  25.)  And  this 
right  was  not  altered  by  statutes  prescribing  methods  for  committing  such 
persons.  For  in  England,  the  statutes  relating  to  lunatics,  formerly  declared 
that  nothing  in  tliem  should  be  taken  to  abridge  the  powers  of  the  Court  of 
Chancerj',  nor  to  prevent  any  friend  or  relative  from  interfering  in  the  case  of 
persons  of  unsound  miud,  and  it  was  a  good  justitication  for  contining.  bind- 
ing and  besting  them  in  such  manner  as  was  requisite  and  proper  under  the 
circumstances.  (1  Woodtsons  Leci.,  p.  410.)  In  Brook$haw  v.  Hvpki^is^  Loffi. 
S43,  it  was  held  that  any  man  may  justify  n.n  assault  when  it  is  to  restrain  the 
fury  of  a  lunatic  and  prevent  mischief.  So,  also,  at  common  law,  a  physician 
may  always  justify  measures  necessary  to  restrain  a  dangerous  lunatic.  {Scott 
V.  Wak^m,  S  F,  S  F.  328;  Symm  v.  Frcaer,  lb.  859;  In  re  Shnttleworth, 
2  yew  May.  Cos.  34;  2  Neio  &«#.  Cat.  470;  9  Q.  B,  R.  651.)  As  to  insane  per- 
Bons  who  are  not  dangerous,  they  are  not  liable  to  be  thus  arrested  by  stranger$. 
{Baeon'M  Af/r.^  Trespass;  Anderson  v.  Burrows,  4  C7.  (fcP.  310;  Fletcher  r.  FUuher, 
as  L,  J.  N.  S.  [Q,  B.]  134;  ScoU  v.  Wakem,  8  FoaU  &  Fiii,  328;  In  rt  Oaket, 
8  law  Rep.  122.) 
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Jtdbms  corpus  when  confined  by  strangers.  But  inetriatea 
cannot  be  treated  as  lunatics,  unless  they  are  lunatics  as 
well  as  inebriates,  and  whoever  confines  an  inebriate  must 
do  so  by  process  of  law." 

In  Colby  V.  JacksoTu,  12  iV]  -ffi  526,  Gilchbist,  C.  J.,  said 
that: 

"let.  If  a  pcr&OQ  be  bo  insane  that  it  would  be  dan^roas  to  suffer 
kim  to  be  at  liberty,  any  person  may,  from  the  necessity  of  the  case, 
•without  warrant,  confine  him  for  a  reasonable  time,  until  proper  pro- 
ceedings can  be  had  for  the  appointment  of  a  guardian. 

*<  2d.  That,  if  it  be  dangerous  to  permit  an  insane  person  to  be  at 
liberty,  and  he  bd  confined,  and,  before  measures  can  be  taken  for  the 
appointment  of  a  guardian,  he  become  sane,  and  be  released,  the 
party  confining  him  will  not  be  a  trespasser. 

"  3rd.  That,  in  trespass  for  imprisoning  the  plaintiff,  who  was  then 
insane,  the  defendant  may  show,  in  mitigation  of  damages,  that  he 
made  inquiry  whether  it  would  be  safe  to  permit  the  plaintiff  to  be  at 
liberty,  and  was  told  by  the  plaintiff's  friends  and  neighbors  that  it 
would  not,  and  that  he  seemed  desirous  to  take  the  best  course  for 
the  plaintiff  and  his  family." 

In  the  Matter  of  Josiah  Oakes<,  8  Law  Reportm\  p.  122, 

Shaw,  C.  J.,  said : 

"The  right  to  restrain  an  insane  person  of  his  liberty  is  found  in 
that  great  Taw  of  humanity  which  makes  it  necessary  to  confine  those 
who,  goin^  at  large,  would  be  dangerous  to  themselves  or  to  others. 
In  the  delirium  of  a  fever,  or  in  the  case  of  a  person  seized  with  a  fit, 
unless  this  were  the  law,  no  one  could  be  restrained  against  his  will. 
And  the  necessity  which  creates  the  law  creates  the  limitation  of 
the  law.  ♦♦•*•*•♦ 

"  The  question  must  then  arise  in  each  particular  case,  whether  a  per- 
son's own  safety,  or  that  of  others,  requires  that  he  should  be  restrained 
for  a  certain  time,  and  whether  restraint  is  necessary  for  his  restora- 
tion, or  will  be  conducive  thereto.  The  restraint  can  continue  as 
long  as  the  necessity  continues.  This  is  the  limitation,  and  the 
proper  limitation.  The  physician  of  the  asylum  can  only  exercise 
the  same  power  of  restraint  which  has  been  Laid  down  as  competent^ 
to  bo  exercised  by  others  in  like  cases." 

In  Pennsylvania,  it  has  been  held  that,  even  after  a 
finding  in  lunacy,  it  is  a  question  for  the  court,  as  to 
whether  the  party  shall  be  restrained  of  his  liberty. 
(Nyce's  Case,  2  Brewst,  400 ;  HaskelCs  Case,  3  lb.  586.) 

And  the  same  court,  in  a  subsequent  case,  particularized 
the  cu'cumstances  under  which  alone  such  restraint  should 
occur,  by  holding  that,  unless  there  was  danger  to  the  pub- 
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lie,  or  to  the  alleged  lunatic  or  to  his  estate,  he  ought  not 
to  be  restniiued,  either  pending  or  after  the  inquisition, 
although  the  finding  should  be  against  him.  (^Comm.  v. 
KirJcbride,  2  BreiVsU  419.) 

Should  the  person,  however,  be  an  imbecile,  and  in- 
capable of  taking  proper  care  of  himself,  he  may  be  re- 
strained at  any  time,  precisely  as  an  infant.  Qui  se 
r^gere  non  potest^  regatur  aliunde,  (^Draphr^s  Case,  3  Brewst. 
586.) 

Although  it  is  against  the  danger  of  indefinite  detention 
in  custody,  whether  private  or  public,  of  an  alleged  luna- 
tic, that  the  law  is  most  jealously  watchful,  it  is  neverthe- 
less the  fact  that,  under  the  Constitution  (^Art,  4  of  ATnend- 
ments),  guaranteeing  protection  to  private  houses  against 
*'  unreasonable  searches,"  there  is  no  legal  method  of  test- 
ing the  necessity  for  the  continued  detention  of  any  alleged 
lunatic  in  the  custody  of  his  relatives,  either  in  his  own  or 
their  privat-e  house.  Until  an  act  of  overt  wrong  be 
alleged  against  them,  no  presumption  of  such  arises  from 
time  alone.  If  the  party  has  once  been  so  insane  as  to 
justify  restraint,  we  have  at  present  no  legal  means  of 
ascertaining  whether  his  insanity  still  continues,  or  whether 
it  has  ceased,  and  his  custodians  are  now  trespassers. 

But  the  physical  status  of  insanity,  however  manifest, 
does  not,  by  implication,  immediately  produce  civil  disabil- 
ity, and  thereby  annul  the  liberty  of  self-control,  until  legally 
established.  Hence  it  follows  that  neither  conjugal  nor 
blood  relationship,  although  imparting  superior  acquaint- 
ance with  the  alleged  lunatic's  condition,  gives  any 
authority  to  commit  him  to  the  custody  of  an  asylv/m, 
without  due  process  of  law;  nor  does  legal  guardianship 
of  the  person  and  estate  confer  such  a  right  befme  the  in- 
sanity is  judicially  declared.  And,  although  insanity  be 
a  disease,  whose  existence  at  law  is  to  be  detennined  by 
medical  evidence,  still,  no  physician,  whatever  his  position, 
official,  or  otherwise,  has  any  more   authority  than   any 


64 


CARE  AND  CUSTODY  OF  THE  INSANE. 


other  citizen,  to  order  into  such  custody  an  alleged  lunatic, 
unless  such  person  had  previously  been  intrusted  to  his 
keeping  by  due  process  of  law,  and  aftenvard  escaped- 
{Anderson  v.  Burrows  et  al.,  4  Garr.  cfe  P.  210 ;  Nottidge  v. 
BipUy,  VI  L,  R,  279.) 

Should  a  long  period  of  time,  however,  occur  between 
the  escape  of  such  lunatic  and  his  recapture,  this  should  put 
his  custodians  upon  their  guard  as  to  the  exercise  of  the 
right  of  restraining  his  liberty,  and  a  fresh  iuquirj',  or  me- 
Uvs  iTiquirendiwij  into  his  mental  condition,  with  fresh 
medical  cei-tificates,  judicially  approved,  may  be  necessary; 
for,  although  insanity,  when  legally  established,  is  pre- 
sumed to  continue  until  sinularly  disproved,  still  it  cannot 
be  permanently  res  judicata.  Hence  the  dischai^e  of  an 
alleged  lunatic  from  custody  under  a  habeas  cof^pivSj  because 
improperly  held,  does  not  forbid  the  right  of  future  restric- 
tions upon  his  personal  liberty,  if  at  any  time  there  shall  be 
sufficient  proofs  of  his  insanity  to  justify  the  issuing  of  pro- 
cess to  that  end. 

A  committee  of  the  person  and  estate  of  a  lunatic  or 
habitiial  drunkard  has,  under  the  direction  of  the  ooiu*t,  the 
entire  control  of  his  person,  and  the  right  to  confine  him, 
if  necessary.  (2  Hoff.  CL  Pr,  262;  Matter  of  Hoa^,  7 
Paujey  312;  See  Committees,)  This  right  over  the  person 
and  estate  continues  until  the  commission  is  superseded, 
although  the  lunatic  may  have  meanwhile  recovered.  But 
it  cannot  Vje  arbitrarily  exercised  in  restraint  of  personal 
liberty  where  no  real  necessity  for  it  exists ;  and  a  commit- 
tee might,  therefore,  by  exceeding  his  authority  in  this  par- 
ticular, render  himself  liable  in  trespass.  {Maiier  of  OdkeSy 
8  Law  Hep,  122 ;  Coni7n.  v.  Ki/rkbride^  3  Brewst  419.) 


I 
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2.  At  common  law  a  lunatic  might  be  confined  an; 
where  as  a  person  dangerous  to  be  at  large.     (4  Bl,  Conim. 
26.) 
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Originally,  therefore,  lunatics  were  immured  indiscrimin- 
ately in  jails,  poor-houses,  out-houses,  and  wherever  else  cu- 
pidity or  convenience  prompted,  there  being  no  special  hos- 
pitals constructed  for  their  accommodation.  By  chap.  90 
of  the  Laws  of  1809  the  power  was  given  to  overseers  of 
the  poor  to  contract  with  the  Society  of  the  New  York 
Hospital  for  the  care  and  maintenance  of  lunatics.  This  is 
the  first  instance  in  the  history  of  the  State  of  any  public 
contract  made  between  the  managei's  of  an  insane  asylum 
and  the  legal  guardians  of  the  pauper  insane  for  their  care 
and  custody.  At  that  early  day  there  was  no  State  luna- 
tic asylum  in  existence,  nor  any  thing  deserving  the  nam© 
of  an  asylum  in  any  county;  nor  did  the  poor-houses  make 
any  special  provision  looking  either  to  the  cure  or  comfort 
of  the  insane. 

The  act  creating  the  State  Lunatic  Asylum  at  Utica 
(chap,  135,  Laws  of  1842)  was  the  first  step  taken  in  New 
York  to  secure  a  proper  hospital  for  the  insane,  and  to  es- 
tablish a  system  of  laws  for  their  better  protection.  As 
will  be  seen  by  reference  to  its  provisions,  collected  in  Title 
Third,  hereinafter  commented  upon,  the  chief  purpose  of 
the  law  was  to  compel  the  rapid  transfer  of  the  insane  to 
the  State  Lunatic  Asylum  within  the  most  curable  period 
of  their  disease,  and  this  has  been  its  uniform  policy  with 
reference  to  every  subsequent  State  asylum  which  has  been 
organized. 

But  the  law  does  not  forbid  the  detention  and  treatment 
of  a  lunatic  in  his  own  house,  nor  In  that  of  a  relative.  And 
this  agrees  substantially  with  the  doctrines  of  the  common 
law,  since,  although  the  custody  of  idiots  and  lunatics  be- 
longed anciently  to  the  Lord  of  the  fee  (jFleta,  lib,  1,  ch.  11), 
and  subsequently  was  transfen-ed  to  the  King,  as  parem 
pairice,  by  the  statute  De  prerogativa  Heffis  (17  £!dw.  2ndy 
§  1),  yet  this  did  not  prevent  any  relative  or  friend  from 
taking  the  lunatic  under  his  care  (2  HoWsAbr,  546  ;  4  BL 
Comm.  25, 7i.)  ;  and  this  latter  implied  the  right,  in  common 
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with  any  other  custodian  of  a  lunatic,  to  restrain  him  of  his 
liberty,  to  chain  and  to  beat  him.  {Cltap.  294,  Laws  of 
1827,  §  5.) 

Necessarily,  therefore,  no  public  supervision  can  be  exer- 
cised over  lunatics  in  their  own  houses,  or  in  those  of  a 
relative,  for  the  law  cannot  intrude  upon  the  privacy  of  do- 
mestic life,  nor  change  its  character,  until  some  overt  act  of 
wrong  has  been  committed.  (^Cofhstit^n  of  the  IT.  S.,  A.rL  4 
of  Armnd'ts,)  It  is  under  this  indefeasible  right  that  the 
privacy  of  eveiy  citizen's  house  is  guaranteed  against  un- 
lawful violation.     It  is  in  fact  his  castle. 

The  duty  of  the  State  to  erect  special  hospitals  for 
the  care  and  treatment  of  its  insane  citizens  being  now 
everywhere  recognized,  and  statutes  having  been  passed 
prescribing  the  modes  of  their  admission  to  such  institu- 
tions, making  provisions  for  their  medical  care  and  super- 
vision, and  regulating  the  manner  of  their  dischaige,  to- 
gether with  the  duties  of  judicial  and  other  oflScers  toward 
them,  it  follows  that,  under  the  light  of  such  legisla- 
tion, the  term  "asylum"  becomes  a  word  of  definite  import 
Accordingly,  an  insane  asylum,  whether  State,  county,  or 
private,  is  not  an  ordinary  hospital,  nor  a  reformatory, 
though  partaking  in  a  measure  of  both  characters.  All 
sick  persons  cannot  be  admitted  to  it,  nor  even  all  persona 
dangerous  to  themselves  or  to  others,  like  habitual  drunk- 
ards, opium  eaters,  etc.  It  is  not  simply  a  remedial,  but 
also  a  custodial  institution,  having  an  original  jurisdiction 
granted  to  it  by  law,  and  admitting,  iu  consequence,  to  its 
care  only  those  who  have  judicially  been  recognized  as 
lunatica  This  class  of  persons  having  a  distinct  legal 
status  are  the  special  wai'ds  of  the  State,  wherever  they 
may  be  confined.  And  as  the  nature  of  their  malady 
tifies  rastmints  upon  their  personal  liberty,  they 
confined  as  long  as  the  degree  of  thei** ' 
"  The  necessity  which  creat**^ 
the  case  cited  above. 
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"     An  insane   asylum   being  thus   shown  to  be  a  judicial 

hospital,  no  one  can  be  committed  to  it  save  bydne  process 

of   law.     Hence,  a  lunatic  cannot  commit  himself  to   its 

custody,  though  he  should  go  there  of  his  own  free  motion, 

because  the  act  is  not  one  requiiing  assent  of  mind»  even  if 

in  law  he  had  any  capacity  to  give  it,  which  he  has  not. 

Nor  can  a  sane  person,  however  mentally  depressed,  or  dis- 

^ordered  in  his  nervous  system,  commit  himself  to  an  asylum 

Hso  as  to  authorize  subsecpient  restrainta  upon  his  persoual 

■liberty.      The   condition   pre<;edent  to  all   permissive   re- 

^straints  upon  the  personal  liberty  of  a  citizen  (not  in  the 

delirium  of  a  temporary  fever)   is  judicial  authority  first 

thad  and  obtained.  Now  the  law  can  take  no  cognizance  of 
incipient  or  prodromic  stages  of  insanity.  It  can  only  deal 
with  it  as  a  natural  and  civil  disability  when  the  fact  of 

■its  existence  is  duly  established.  If  it  is  merely  hovering 
in  the  atmosphere  of  a  person's  constitution,  it  is  not  yet 
such  an  evidential  fact  as  to  give  coloi'  for  the  exercise  of 
legal  restraints  upon  his  liberty.  To  such  an  inchoate  and 
tindemonstrable  condition  the  maxim  fully  applies  that  "de 
non  eooistentibu^  6t  non  apparerUibus  eadem  est  ratio,^^  The 
law,  therefore,  cannot  recognize  insanity  by  anticipation, 
nor  provide  for  its  subjects  before  their  disability  is  judici- 
ally established.     And  as  a  corollaiy  to  this  it  does  not 

■authorize  any  restraints  upon  the  personal  liberty  of  the 
sick  (except  in  the  temporary  delirium  of  fever)  until  their 
insanity  is  duly  proven. 

The  superintendent  of  an  insane  asylum  to  whose  cus- 
tody any  person  is  legally  committed  as  a  lunatic,  is  not 
responsible  in  damages  in  an  action  for  false  imprisonment 
should  it  be  shown  that  at  the  time  of  such  commitment 
the  party  was  not  in  fact  insane.  Unless  fraud  and  collu- 
sion can  be  proved  between  him  and  the  physicians  grant- 
ing the  certificates  of  lunacy,  he  may  receive  the  alleged 
lunatic  with  impunity.  This  question  was  fully  examined 
by  the  House  of  Lords,  in  Mackintosh  v.  SaiUh  (4  Macq.  H^ 
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L.  CaJi.  913),  and  it  was  there  held,  all  concurring,  that 
"  even  assuming  that  a  person  is  of  sound  mind  when  con- 
veyed irnder  proper  authority  to  a  lunatic  asylum,  it  would 
not  be  illegal  on  the  part  of  the  keepers  of  that  asylum  to 
detain  him  until  they  had  proper  authority  for  his  dis- 
charge." 

But  reception  of  a  patient  in  ignorance  of  his  sanity  and 
detention  of  him  after  knowledge  of  that  sanity  are  essen- 
tially opposite  points  in  the  problem  of  confinement.  They 
entirely  change  its  complexion  from  immunity  on  the  one 
hand  to  fraud  upon  the  other.  Hence,  the  field  of  respon- 
sibility for  false  imprisonment  ia  immediately  entered  when 
the  latter  ix)int  is  reached.  As  soon,  therefore,  as  sanity  ia 
a  recognizable  fact  every  legid  reason  and  justification  for 
further  detention  ceases,  and  the  superintendent  who  con- 
tinues it  becomes  thenceforth  a  trespasser.  Nor  can  this 
person  willfully  close  his  eyes  against  the  knowledge  of 
such  a  fact  by  way  of  excusing  his  trespass.  For  the  law 
has  placed  bim  there  for  the  purpose  of  exercising  a  con- 
stant oversight  of  the  mental  condition  of  his  wards,  and  it 
is  his  duty  to  discover  what  that  condition  is  as  the  basis 
for  his  authority  to  hold  them  in  custody.  Unless  he  can 
legally  justify  that  custody  he  has  no  right  to  exercise  it 

Furloughs  to  patients. 

Furloughs  to  patients  to  absent  themselves  from  the 
a.syluin  grounds  may  always  be  granted  by  superintend- 
ents under  the  following  conditions,  viz. : 

First  That  such  furloughs  are  necessary  to  the  health 
of  the  patient  and  part  of  the  means  employed  for  his  cure, 
by  affording  him  change  of  air  and  smroundings,  and 
opportunities  to  test  his  powers  of  self-guidance  and  con- 
trol. They  are,  in  fact,  trials  of  the  patient's  mejital  poise 
in  the  world  of  independent  individual  action. 

Second,  If  the  patient  have  a  committee  of  the  person, 
pemiission  should  fij'st  be  obtained  from  him  by  the  super- 
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intendent  before  granting  furloughs  to  visit  different  or 
distant  places.  The  committee,  it  must  Ije  remembered,  is 
the  bailiff  of  the  coort  in  respect  to  the  custody  of  the 
lunatic,  and  may  alone  select,  under  the  sanction  of  the 
cx)urt,  the  place  of  residence  of  his  ward.  (^Matter  of  Hoag^ 
7  Paige,  312.)  It  is  very  questionable,  however,  whether 
the  committee  can  authorize  his  ward  to  go  beyond  certain 
limits.  For,  although  it  is  usual  to  confide  euch  mattera 
to  the  discretion  of  the  committee,  it  is  doubtful  whether 
he  could  allow  the  patient  to  be  carried  out  of  the  State, 
and  therefore  out  of  the  juriadiction  of  the  court.  Cer- 
tainly, if  he  did,  he  could  be  compelled  to  produce  him 
within  the  State  when  and  as  often  as  ordered,  or  forbidden 
to  remove  him  altogether,  (Matter  of  Wingy  2  Hiin^  671 ; 
See  Committees,) 

Of  course  a  patient  on  furlough  is  still,  in  legal  contem- 
plation, in  the  custody  of  the  superintendent  of  the  asy- 
lum, and  may,  if  he  escapes,  be  recaptured  and  returned  to 
such  asylum  without  a  fresh  commitment.  But  the  fur- 
lough granted  should  specify  a  definite  time  for  his  return, 
if  only  to  be  examined  and  his  progress  toward  recovery 
ascertained.  An  indefinite  furlough  would  be  tantamount 
to  a  discharge,  and  new  medical  certificates,  newly  approved, 
would  be  required  after  the  lapse  of  any  long  interval  of 
time,  before  the  patient  could  be  again  legally  confined  in 
the  asylum.  While  the  law  makes  all  reasonable  conces- 
aions  to  the  discretion  with  which  it  invests  the  superin- 
tendent, it  cannot,  at  the  same  time,  overlook  any  laches  on 
his  part  to  discover  the  earliest  day  of  full  recovery  of  his 
patient,  so  as  to  discharge  him  fi*om  custody,  and  for  that 
purpose  would  not  favor  long  furloughs  nor  an  assumed 
supervision  of  the  lunatic  which  did  not  in  fact  exist. 


3.  CEBTIFIOATES 


OF  LITKAOY    AND 
8ICIANS. 


BESPONSIBILmES   OF   PHY- 


The  right  to  give  a  certificate  of  lunacy,  whereby  any 
citizen  may  for  five  days  be  held  in  custody,  is  a  grant  of 
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power  of  a  very  responsible  character  The  phyaican  who 
is  permitted  to  exercise  it  should  remember  that,  like  all 
legal  franchises,  he  takes  it  cu^a  onere.  Hence  an  action 
will  lie  against  him  for  maliciously,  and  without  any  rea- 
sonable or  probable  cause,  signing  a  certificate  that  a  party 
was  insane  and  in  a  state  requiring  to  be  confined,  in  con- 
sequence whereof  a  party  had  been  detained  in  custody  as 
a  lunatia  (SJielford  on  Lunaticfiy  p.  518,  2iid  Edn-,)  Or 
such  certificate  might  be  considered  a  libel,  in  which  ease  an 
indictment  would  lie  against  the  person  signing  it  (3 
Johm.  Cos,  337-354;  9  Johns.  215;  Southwick  v.  ^ 
vem,  10  IL  443;  3  Bl  Comm,  125;  4  lb.  150.)  Or  if 
insanity  be  charged  in  a  person  through  words  maliciously 
spoken  and  with  intention  to  hold  him  up  to  contempt 
and  ridicule,  it  is  slander,  (1  Stark,  on  Slander,  153.) 
No  special  damage  need  be  averred  to  sustain  such  an 
action. 

Therefore,  our  courts  have  held  that  it  is  clearly  libel- 
ous to  publish  of  another  that  he  is  "  insane  and  a  fit  per- 
son to  be  sent  to  the  lunatic  asylum,"  or  that  "  he  is  so 
disordered  in  his  senses  as  to  endanger  the  persons  of  other 
people  if  left  unrestrained,  and  that  it  is  dangerous  to  per- 
mit him  longer  to  go  at  large." 

The  libelous  character  of  such  language  will  not  be  de- 
stroyed or  diminished  by  the  fact  that  the  person  uttering 
it  is  a  physician  and  makes  the  statement  as  a  professional 
opinion. 

To  give  to  a  statement  made  by  a  physician,  which  would 
otherwise  be  criminatory  and  libelous,  a  privileged  char- 
acter, he  must  not  only  utter  it  as  a  medical  man,  but  it 
must  be  made  in  the  discharge  of  a  duty,  and  to  a  person 
having  a  corresponding  duty  to  the  subject-matter. 

It  is  not  libelous  or  actionable  as  such  for  a  physician  to 
furnish  evidence,  either  voluntarily  or  under  a  subpcena, 
that  another  is  insane,  in  a  proceeding  duly  taken  under 
any  of  the  clauses  of  the  statute  relative  to  the  safe-keep- 
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ing  and  care  of  lunatics.     (^Perkins  v.  Mitchell^  31  £arh. 
461.) 

But  a  physician  who  has  merely  signed  a  certificate,  and 
has  done  nothing  more  toward  causing  the  confinement  of 
a  lunatic,  ia  not  liable  in  trespass.  Nor,  if  he  has  merely 
consulted  with  another  physician  who  has  signed  the  other 
certificate  and  told  him  his  own  idea  of  the  case,  is  he  liable 
for  caxising  the  other  to  sign  such  certificate.  But  if  he 
signs  such  a  certificate  without  taking  due  care  and  mak- 
ing due  inquiries,  he  is  liable  for  the  consequences  which 
ensue.  And  if,  on  hia  own  personal  examination,  he  is  not 
satisfied,  he  is  bound  to  make  due  inquiries.  Nor  is  he  the 
less  liable  for  the  want  of  such  due  care  and  inquiries,  be- 
cause he  has  acted  bona  fide.  {Ilall  v,  Sempley  "&  F.  <&^, 
337.) 

4.    COUHT  OF  RECORD,  APPROVAL  OF   CERTIFICATES,  AND  LEGAL 

COMMrrMENT. 

The  commissioners  to  whom  the  Legislature  in  1874 
assigned  the  duty  of  revising  our  Lunacy  Statutes,  in  their 
report  to  that  lx)dy  made  the  following  observations  upon 
the  loose  method  of  committing  the  insane^  then  practiced 
by  inferior  magistrates.  "  Justices  of  the  peace  are  now 
permitted  to  commit  certain  persons  alleged  to  be  insane, 
not  only  upon  representations  of  others,  and  upon  being 
satisfied  that  it  would  be  dangerous  to  permit  them  to  go 
at  large,  but  even  witJu>ut  the  application  of  any  officers^ 
and  upon  their  oitn  vieWy  or  upon  the  information  or  oath 
ofothersy  (See  Report  on  Oodijkaiion  of  tJte  Laws  relating 
to  tlie  Insane  by  Daniel  Pratt,  Atty.-Gen.,  and  John  Or- 
dronaox,  State  Comm.  in  Lunacy,  Senate  Doc.  86,  Sees. 
1874.)  It  was  accordingly  deemed  best  for  the  security 
of  personal  liberty  to  withdraw  the  power  of  commitment 
from  inferior  magistrates,  and  to  vest  it  solely  in  courts  of 
record.  Daily  experience  is  fully  vindicating  the  wisdom 
of  this  change  in  procedure. 

What  special  powers  are  necessary  to  constitute  a  court 
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of  record  has  at  times  given  rise  to  much  discussion,  and 
the  question  can  generally  be  decided  only  by  referring  to 
the  source  of  origin  of  the  court  and  the  character  of  its 
jurisdiction.  The  authorities  in  this  State  favor  the  recog- 
nition, as  courts  of  record,  only  of  such  tribunals  as  have 
attributes  and  exercise  functions  independently  of  the 
person  of  the  magistrate  designated  genemlly  to  hold  them, 
and  whose  proceedings  are  according  to  the  course  of  the 
common  law.  (Tlvomas  v.  Robinaon.^  3  Wend.  268  ;  Scott  v. 
Mushnian^l  Goweny2l2)  ^  Mete.  [Mas8^\  171;  Bouvier*8 
Diet,  ad  verb,) 

Such  tribunals  are,  properly  speaking,  courts  of  general 
jurisdiction,  and  may  assume  powera  by  implication ;  while 
coui'ts  fwi  of  record  are  of  inferior  jurisdiction  and  strictly 
confined  to  the  authority  conferred  upon  them  by  statute. 

Under  the  new  Code  of  Civil  Procedure  the  following 
are  now  constituted  courts  of  record  in  New  York. 

1.  The  Court  for  the  Trial  of  Impeachments, 

2.  The  Court  of  Appeals. 

3.  The  Supreme  Court. 

4.  A  Circuit  Court  in  each  county. 
6.  A  Coui't  of  Oyer  and  Terminer  in  each  county. 

6.  The  Court  of  Common  Pleas  for  the  city  and  county 
of  New  York. 

7.  The  Superior  Court  of  the  city  of  New  York. 

8.  The  Court  of  General  Sessions  of  the  Peace  in  am 
for  the  city  and  county  of  New  York* 

9.  The  Superior  Court  of  Buffalo. 

10.  The  City  Court  of  Brooklyn. 

11.  The  City  Court  of  Long  Island  city. 

12.  The  City  Court  of  Yonkers. 

13.  A  County  Court  in  each  county,  except  New  York. 

14.  A  Court  of  Sessions  in  each  county,  except  New  York. 

15.  The  Marine  Court  of  the  city  of  New  York, 

16.  The  Mayor's  Coui-t  of  the  city  of  Hudson. 

17.  The  Kecorder's  Court  of  the  city  of  Utica. 
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18.  The  Recorder's  Court  of  the  city  of  Oswego. 

19.  The  Justices'  Court  of  the  city  of  Albany. 

20.  A  Surrogate's  Court  in  each  county. 
In  every  application  to  obtain  the  approval  of  a  court 

of  record,  both  medical  certificates  must  be  submitted  to 
the  judge  for  his  approval.  And  where  only  one  certifi- 
cate is  given  at  the  usual  place  of  residence  of  the  alleged 
lunatic,  and  the  second  certificate  at  some  other  place,  or 
in  some  other  comity,  it  would  be  iiregular  for  the  court 
before  which  the  case  is  brought  to  grant  its  approval  upon 
one  certificate  alone.  The  statute  clearly  contemplates 
that  the  judge  approving  the  cei-tificates  shall  have  the 
whole  case  before  him  and  pass  upon  it,  as  an  entirety. 
Any  thing  less  than  this  would  not  warrant  the  confine- 
ment of  the  alleged  lunatic. 

Who  muet  oltain  (lie  approval  of  a  court  of  record  to 
medical  certificates  in  lunacy. 

The  Revised  Statutes  (§  1,  Tit  8,  Chap,  20,  Part  1), 
make  it  the  duty  of  the  committee,  guardian  or  relatives 
of  the  insane  ]>erson  to  confine  and  maintain  him ;  and  in 
case  of  their  default,  either  through  neglect  or  inability, 
this  duty,  so  far  as  the  pauper  insane  are  concerned,  devolves 
upon  the  superintendents  of  the  poor.  Again,  an  essential 
pre-requisite  to  the  right  of  confining  any  lunatic  in  an 
asylum  beyond  five  days  is  the  obtaining  of  the  approval 
of  a  court  of  record  thereto.  Consequently,  if  it  be  the 
duty  of  the  committee,  guardian  or  relatives  of  a  lunatic 
to  confine  him  in  an  asylum,  it  is  plainly  incumbent  upon 
them  also,  as  part  of  that  duty,  to  complete  every  step 
necessary  to  render  that  confinement  legal.  It  devolves 
upon  them,  therefore,  to  obtain  the  approval  of  a  court  of 
record,  as  well  as  to  obtain  the  necessary  medical  certificates 
upon  which  it  is  based,  within  the  five  days  allowed  by  the 
statute.  Whoever  may  be  the  legal  guardian  of  an  insane 
person,  whether  it  be  the  committee  of  his  person  and 
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estate,  or  in  the  case  of  the  pauper  insane,  the  superintend- 
ents of  the  poor,  it  is  equally  the  duty  of  such  guardian, 
personally  or  by  agent,  to  obtain  the  necessary  approval  of 
a  court  of  record. 

On  the  other  hand,  it  is  not  the  duty  of  the  medical 
superintendent  of  an  asylum  to  whose  custody  lunatics 
have  been  conunitted,  when  five  days  shall  have  elapsed 
^vithout  such  judicial  approval,  to  make  application  to 
the  court  for  its  confirmation  of  his  right  of  custody. 
The  third  section  of  the  present  Title  impliedly  forbids  this 
when  it  forbids  him  "to  certify  to  the  insanity  of  any  person 
for  the  pur^Kjee  of  committing  him  to  an  asylum  of  which 
the  said  physician  is  either  tlie  superintendent,  proprietor, 
an  officer,  or  a  regular  professional  attendant  therein."  Now, 
how  can  he  ask  for  the  approval  of  any  medical  certificates 
of  lunacy  without  inferentially  certifying  to  their  correct- 
ness. Because,  if  such  certificates  are  false,  it  is  the  duty 
of  the  superintendent  not  to  hold  the  patient,  but  to  dis- 
charge him.  If,  on  the  other  hand,  they  are  genuine  and 
aflirm  facts  which  he  knows  to  be  true,  then  his  asking  in 
person  for  their  approval  is  tantamount  to  certifying  to  the 
correctness  of  theii'  conclusions,  in  other  words,  to  certifying 
to  the  insanity  of  the  patient,  the  very  thing  which  the 
statute  forbids  him  to  do. 

If  then,  after  the  expiration  of  five  days,  no  approval  of 
medical  certificates  in  lunacy  is  received  by  the  superin- 
tendent of  an  asylum,  he  should,  as  a  protection  to  him- 
self, immediately  return  the  patient  to  the  custody  of  his 
legal  guardians.  No  matter  how  dangerous  the  patient  is, 
provide<l  only  that  life  be  not  thereby  jeopardized,  the  su- 
perintendent has  no  legal  right  under  the  statute  to  hold 
him  in  custody.  It  is  not  discharging  him  to  return  him 
to  his  frienda  It  is  simply  removing  him  from  a  custody 
in  the  asylum,  which  is  illegal,  to  the  custody  of  his  legal 
guardians,  which  is  lawful.  It  is  for  them  to  confine  him 
in  a  lawful  way,  and  not  for  the  superintendent  to  confine 
him  in  an  unlawful  way. 
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Miist  a  lunatic  he  do/ngerou^s  to  justify  his  mnfinmnenif 
In  discussing  the  necessity  of  the  confinement  of  the  in- 
sane, as  onJinarily  predicated  upon  impending  danger  to 
themselves  or  the  community,  it  is  impossible  to  lay  down 
any  absolute  rules  for  univei"sal  application,  The  common 
law,  which  ever  recognizes  the  right  of  personal  libeiiy  as 
among  the  most  inalienable  of  all  civil  rights,  permits  no 
xestraints  to  be  placed  upon  it,  except  such  as  may  be  neces- 
sary for  the  protection  of  the  community.  Salun  papvU 
9upT€fna  lex.  But  inasmuch  as  the  insane  are  themselves  a 
poition  of  the  community,  it  follows  that  society  is  as  much 
bound  to  protect  them  against  their  own  acts,  as  it  is  to 
protect  itself  against  these  same  persons.  The  duty  of 
the  whole  commimity  to  the  individual  is,  therefore,  but 
a  reflection  of  the  duty  of  each  individual  to  every 
other. 

In  using  the  adjective  **  dangerous,"  when  applied  to  the 
insane  as  a  condition  precedent,  and  sine  qua  noji  to  the 
right  to  confine  them,  it   is  common  to  associate  with  that 
[term  ideas  of  personal  violence  either  actually  exhibited  by 
;the  party,  or  foreshadowed  in  threats  or  behavior  towai'd 
"his  own  i>crson  or  that  of  others^  or  again  toward  property. 
The  logical  inference  to  be  drawn  from  these  ideas  is,  that 
where  there  is  neither  actual  violence  exhibited,  nor  evi- 
[dence  of  any  tendency  toward  it,  there  is  no  legal  justifica- 
tion for  confinement.     In  fact,  before  the  present  revision 
of  our  lunacy  laws,  the  statute  enacted  that  "  when  any  per- 
'son,  by  lunacy  or  otherwise,  becomes  furiously  mad,  or  so 
far  disordered  in  his  senses  as  to  endanger  his  own  person, 
or  the  pei'son  or  property  of  others,  if  permitted  to  go  at 
large,  who  is  possessed  of  suflScient  projierty  to  maintain 
^liimself,  it  shall  be  the  duty  of  the  committee  of  his  person 
and  estate  to  provide  a  suitable  place  for  the  confinement 
of  such  person,  and  to  confine  and  maintain  him  in  such 
manner  as  shall  be  approved  by  the  overseers  of  the  poor 
of  the  city  or  town."     (§  1,  litk  3,  Ok  20,  Part  1,  H.  &) 
9 


66 


CARE  AND  CUSTODY  OP  THE  INSANE. 


This  would  seem  to  imply,  therefore,  that  the  law.  ret   ^ 
nized  no  other  form  of  insanity  than  such  as  was  accom- 
panied by  \dolence.     Now,  if  the  common  law  could  take 
cognizance  of  no  other  class  of  insane  persons  save  those 
who  are  violent  in  demeanor  or  destructive  in  propensities, 
it  would  certainly  fail  to  protect  a  large  portion  of  the  in-' 
sane  in  every  community.     Viewed  under  tliat  aspect,  the 
most  helpless  class  would  receive  neither  recognition  nor 
protection  ]  no  hospitals  or  asylums  would  be  open  to  them,       j 
because  if  insane  they  could  not  voluntaiily  commit  them-  H 
selves  to  theii'  keeping,  and  if  not  violent  and  dangerous, 
there  would  be  no  legal  right  to  confine  them  possessed  by 
any  one. 

It  was  for  these  reasons  that  the  revisei's  of  our  lunacy 
laws,  in  expunging  this  provision,  said,  in  theii'  report  to 
the  Legitilature,  that  "  the  imputation  of  violent  propensi- 
ties should  not  be  affixed,  through  a  legal  record,  to  sick 
persons  who  are  only  exceptionally  and  not  permanently 
violent,  making  it  an  established  fact  as  a  condition  prece- 
dent to  commitment," 

It  is  manifestly,  therefore,  a  perversion  and  rais-interpre- 
tation  of  the  spirit  of  the  common  law  to  allege  any  such  i 
inconsistencies  in  its  philosophy.  An  insane  pei-son  is,  like  H 
every  person  under  guardianship,  deemed  inculpable  of  self 
guidance ;  and  if  it  be  necessaiy  for  his  better  treatment 
and  recovery  that  he  should  be  sent  to  an  asylum,  the  ques- 
tion  of  its  expediency  is  one  purely  of  fact,  and  not  of  law. 
It  13  to  be  decided,  therefore,  by  those  to  whom  the  law  of 
the  land  has  intrusted  that  duty,  and  without  reference  to 
any  arbitrary  rules,  based  upon  the  outward  demeanor  of 
the  pally  alone.  In  any  other  disease  than  insanity  it 
would  never  be  questioned  that  a  man  might  be  dangerous 
to  himself  or  to  others,  without  exhibiting  any  violence. 
Thufi,  one  afflicted  with  a  eoutagioua  disease,  if  allowed  to 
^valk  the  streets,  might  endanger  his  own  life  as  well  as  that 
of  others,  and  confinement  of  such  a  party,  or  his  ajrest, 
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should  lie  break  through  its  restrictions,  would  be  justifi- 
able in  law. 
^^  In  making  distinctions  between  the  foixiible  confinement 
^rbf  the  sick  and  delirious  to  their  beds,  both  as  a  duty  to 
H  them  and  a  right  on  the  part  of  their  friends  or  guardians, 
B  and  the  confinement  of  the  insane  in  asyhims  under  due 
process  of  law,  there  is  a  disposition  in  the  public  mind  to 
^felook  upon  the  latter  as  in  some  sense  an  imprisonment. 
^^Vow,  forcible  confinement  is  only  an  incident  to  medical 
^  treatment  in  an  asylum,  and  would  be  unnecessary,  were 
Hrtbe  insane  capable  of  appreciating  coiTectly  their  position 
^»there  as  sick  people  receiving  a  form  of  treatment  without 
■their  consent,  but  for  their  ulterior  benefit.  This  the  ma- 
P  jority  cannot,  of  course,  comprehend ;  therefore  the  law  al- 

klows  forcible  confinement  in  favwem  vitw. 
Again,  as  to  how  dangerous  a  man  should  be  to  justify  his 
confinement  is  a  question  which  should  not  be  put  in  that 
fono.     It  is  too  vague  in  itself,  has  no  proper  limits,  and 
exi>re8se8  little  or  much,  according  to  the  ideas  of  the  indi- 
vidual judge  who  decides  it.     Tlie  only  proper  way   in 
i which  to  put  it  is,  to  ask  how  dangerous  to  the  present  and 
future  mental  welfare  of  the  in<lividual  his  insanity  is;  in 
other  words,  whether  he  needs  such  treatment  as  is  afforded 
alone  in  an   asylum,  and  is  therefore  a  proper  person  for 
^^are  and  treatment  therein.     If  eo,  then  no  matter  whether 
^^he  be  cpiiet  and   hannlesSj  for  it  is  still  the  duty  of  8<x;iety 
to  protect  him  against  the  consequences  of  a  disease  both 
langerous  to  him  and  to  others.     The  proper  test  in  all 
S8  is  the  dangerous  nature  of  his  disease,  not  the  dan- 
ms  character  of  his  demeanor  alone.     Hence  the  right 
►nfine  him,  if  necessary,  is  an  incident  in  the  treatment 
if  his  malady,  which  the  State  may  pemiit  in  virtue  of  that 
[discretionary  power  of  guai'dianship  which  arises  by  impli- 
!ation  of  law  flora  the  aipitis  dlminiUio  of  the  citizen. 

It  was  in  accordance  with  such  views  of  the  authority  of 
guardianship  over  the  insane  that  the  Sui>erior  Court  of 
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New  Hampshire,  in  Davis  v.  Merrill  (47  N,  H,  208),  held 
that  "  Where  there  is  no  legal  guardian,  the  law  intrusts  itf 
to  the  relatives  and  friends  of  an  insane  man  to  place  him 
in  an  asylum  in  a  proper  case ;  nor,  to  justify  them  in  plac- 
ing him  there,  is  it  necessary  that  such  insane  person  should 
be  dangerous.  If  it  is  j^roper  that  he  should  be  placed 
there  because  his  case  requires  treatment  in  the  asylum 
with  a  view  to  cure,  or  because  his  insanity  is  of  such  a 
character  as  to  raalce  it  improper  that  he  should  remain  in 
his  family  or  neighborliood,  on  account  of  the  distui'bance 
and  trouble  caused  by  hia  insanity,  or  for  any  other  cause, 
the  relations  and  friends  may  place  him  there ;  that,  if  the 
relations  and  friends  in  such  a  case  act  from  good  motives, 
with  prudence  and  sound  discretion,  the  law  intrusts  it  to 
their  judgment  to  decide,  where  there  is  no  guardian, 
whether  the  insane  person  shall  be  sent  to  the  asylum, 
and  if  they  exercise  their  best  judgment  honestly  and  dis- 
creetly, they  are  justified ;  that  the  relatives  and  friends 
cannot  decide  whether  the  person  is  insane^  and  that  the 
fact  of  insanity  must  be  proved  on  trial."  ■ 

This  whole  subject  was  fwlly  examined  by  the  English 
Comniissionei'S  in  Lunacy  on  the  occasion  of  Chief  Baron 
Pollock's  instructions  to  the  juiy  in  Nottidge  v_  Ripley  (13 
Z.  jR,  279) ;  and  in  a  letter  addressed  by  them  to  the  Lord 
Chancellor,  and  printed  by  order  of  the  House  of  Commons 
{Sem,  Pap,  No,  620,  Aug,  \st,  1849),  they  say  that  *^The 
object  of  these  (lunacy)  acts  is  not,  as  your  lordship  is 
aware,  so  much  t^)  confine  lunatics,  as  to  i-estore  to  a  healthy 
state  of  mind  such  as  are  cui'able,  and  to  afford  comfort  and 
protection  to  the  rest.  Moreover,  the  difficulty  of  ascer- 
taining whether  one  who  is  insane  be  dangerous  or  not  is 
exceedingly  great,  and  in  some  cases  can  only  be  determined 
after  minute  observation  for  a  considerable  time."  ■ 

(See  also  article  on  Confinement  of  tlu  Insajie  In  Ameri- 
can Law  Review  for  January,  18^9.  lirusJi^s  Casey  3  Abb- 
New  Ca8,  325;  Ayer'8  Case,  id.  218.) 
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Legal  coramiinieiiL 
peat,  as  a  matter  of  public   rights  of  an  alleged 

» lunatic,  dangerous  to  himself  and  to  others^  and  his  re- 
moval to  an  asylum,  upon  the  certificates  of  two   phy- 
sicians, pending  Judicial   appnwal  of  the  same,  is  not  in 
itaelf  a  legal  commitment.      Nor  was  it  intended  to  be 
tBo  by   the  revisers   of   the   statute.      But    the    frequent 
necessity  for  summary  arrest   and  restraint   of   the    per- 
son in  cases  of   lunacy  being  everyTvhere  recognized,  the 
duty  of  securing  some  provisional  means  of  protection  to 
society,  as  well  as  t-o  the  alleged  lunatic,  gives  color  of 
right  to  such  summary  procedure  ah  initio.     Accordingly, 
Hthe  five  days'  detention  is  allowed  as  a  measure  of  physical 
^safety  to  the  patient,  and  a  safeguard  to  the  public.     It  is 
in  the  nature,  therefore,  only  of  a  ]>reliminai'y  in([uisition  into 
a  statement  of  facts  not  yet  judicially  verified.     This  pro- 
[visional  commitment  to  an  asylum  is  complete  as  to  the 
ight  to  receive  into  custody,  but  inchoate  as  to  the  right  to 
letain.     It  is  analogous  in  procedure  to  the  arrest  of  a  dis- 
orderly |)er8on  ih  the  streets,  who  may  be  detained  a  cer- 
length   of   time,  but,  if   no   one   appears   to  prefer 
sharges  against  him,  must  be  discharged. 

In   order    to  render    the    commitment    complete,    the 

statute   requires   the   approval  of  a   judge  of  a  court  of 

record.      This  judicial  verification  of  the  legality  of  the 

^^rrest  and  commitment  to  an  asylum,  constitutes  a   war- 

^^rant  of  commitment,  and  may  c<>nRequently  be  pleaded  in 

bar  to  an  action  for  false  imprisonment. 

If  any  doubt  can  arise  as  to  this  being  a  rightful  inter- 
pretfition  of  the  statute,  it  will  be  dissipated  by  reference 
to  the  second  section,  where  it  is  enacted  that  "  No  certifi- 
cate of  insanity  shall  be  made  except  after  a  personal 
I  examination  of  the  party  alleged  to  be  insane,  and  accord- 
B^*y  to  forms  prescribed  hy  the  State  Commissioner  in  Iai- 
nacy"  Now,  in  the  forms  so  prescribed,  it  is  required  to  be 
fecited  by  the  affiant  medical  examiner  that  *'I,  A.  B,,  a 
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resident  of  ,  in  the  county  aforesaid,  being  a  gradu- 
ate of ,  and  having  practiced  as  a  physician 

yeai's,  hereby  certify  under  oath  that  on  the day  of 

,  /  personally  examined  John  Doe,  of -,  and 

that  the  said  John  Doe  is  insane^  and  a  proper  person  for 
care  afid  treatment  under  the  provisions  of  chap,  446  of  the 
Laws  of  1874." 

When,  therefore,  a  court  of  competent  jurisdiction 
attaches  the  confirmatian  of  its  appix)val  to  such  a  certifi- 
cate, it  sustains  both  the  reasons  and  the  method  of  the 
commitment  un<ler  them,  ami  gives  finality  to  the  legal 
character  of  the  custody.  It  is  in  fact  a  legal  judgment, 
carrying  with  it  all  the  accompanying  incidents  quoad  hoc 

6.   BKSIDENCE   OP   LUNATICS. 

For  purposes  of  maintenance  as  either  a  town  or  cminty 
charge,  the  residence  of  an  alleged  lunatic  is  to  be  deter- 
mined by  the  same  laws  which  apply  to  any  pauper.  (2  i?. 
aS,  Part  I,  CL  XX,  m,  1 ,  §  29.)  And  this  fact  being  ascer- 
tained, the  question  of  what  Judge  or  justice  of  a  court  of 
record  shall  approve  of  the  medical  certificates  committing 
such  lunatic  to  an  asylum  becomes  one  of  locality  alone. 

It  is  not  unfrefjuently  the  case,  however,  that  foreign 
paupers  (not  emigrants  duly  registered  as  such)  are  found  at 
large  and  in  a  cunditiuu  of  insanity  within  our  borders. 
Such  persons  have  manifestly  no  legal  residence  within  the 
Stata  They  may  be  arre8te<l  and  transported  to  the  near- 
est State  alms-house  under  chapter*  661  of  tlie  Laws  of 
1873,  §  9,  and  thence  removed,  under  the  order  of  the 
Secretary  of  the  State  Board  of  Charities,  to  the  appropri-  fl 
ate  State  asylum  foi'  the  iusane.  Wherever  they  are  ™ 
arrested,  the  jurisdiction  of  the  nearest  coiu'ts  of  record 
attaches  itself  to  them,  and  they  may  be  duly  committed  as 
lunatics  in  the  manner  prescribed  by  law,  fl 

Persons  (not  paupers)  judicially  declared  to  be  lunatics 
pursuant  to  the  laws  uf  any  of  the  States  of  the  Union, 
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and  coming  mthin  this  State  to  obtain  treatment  in  our 
asylums,  may  be  lawfully  received  therein,  in  accordance 
with  the  provisions  of  the  Constitution  of  the  United  States 
(Art  4,  §  1),  which  recite  that  "Full  faith  and  credit  shall 
be  given  in  each  State  t<i  the  jmlilic  acts,  records  aud  jiuli- 
eial  proceedings  of  every  othei*  State,  etc." 

But  medical  certificates  of  lunacy  are  not  in  themselves 
judicial  records,  unless  they  bear  test  of  approval  by  some 
tribunal  of  competent  jiu'isdiction.  And  without  this,  they 
can  give  no  authority  to  any  superintendent  of  an  asylum 
to  hold  an  alleged  lunatic  La  custody.  No  restraint  of 
one's  personal  liberty  is,  in  general,  legal  without  due 
process  of  law,  and  in  receiving  a  lunatic  coming  from  a 
foreign  jurisdiction,  it  should  be  inaile  evident  that  the  tri- 
bunal puq)orting  to  have  jurisdiction  had  it  dejiire  under 
a  statute  of  that  State.  (  Wheeler  v.  Raymmid^  8  Oatoen^  311; 
Cofmn.  eso  reL  Stewart  v.  Kirkbrkle^  2  Breioster,  419.)  The 
attestation  of  a  Judgment  of  a  State  court,  in  oitler  to 
make  it  evidence  in  anotlit^r  State,  under  the  act  of  Con- 
gress, must  be  signed  by  the  clerk  and  the  seal  of  the  court 
annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
judge,  chief  justice  or  presiding  magistrate,  as  the  case  may 
be,  that  said  attestation  is  in  due  form.  {Mm^ris  et  ah  v. 
PaUMii,  24  N,  F.  394;  Act  of  May,  1790,  §  1;  1  Story's 
Laws,  V,  S.,  93 ;  Bri^My's  Digmty  262.) 

It  is  the  duty,  therefore,  of  the  superintendent  of  the 
asylum,  before  accepting  the  custody  of  such  lunatic,  to 
demand  legal  evidence  that  the  papers  accompaiij'iug  him 
are  either  original  documents  or  certified  copies  thereof. 
And  he  must  further  see  that  such  documents  are  not  so 
old  as  to  afford  ground  for  any  presumption  of  fraud.  In 
either  case,  he  must  satisfy  himself  by  a  personal  examin- 
ation of  the  papei*s  and  the  patient,  both  as  to  his  idi^iiity 
and  continuing  lunacy.  For  although  the  above  cited  clause 
of  the  Constitution  gives  the  right  to  accept  such  judg- 
ment as  legal,  it  does  not  authorize  him   to  act  upon   it  as 
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conclusive  of  the  facta  upon  which  it  rests.  A  finding  in 
lunacy  is  not  such  a  res  judicata  as  to  forbid  its  subsequent 
impeachment,  for  time  may  have  changed  essentially  one 
of  the  four  conditions  upon  whose  concurrence  rests  the 
permanency  of  any  judgment,  viz.,  idefitlty  of  the  quality 
ill  the  person  for  or  against  whom  the  claim  is  made.*  The 
authority  to  restrain  the  personal  liberty  of  any  one  must 
co-exist  with  its  necessity.  The  moment  the  latter  ceases 
the  fonner  ceases  also,  and  the  party  exercising  the  re- 
straint becomes  a  trespasser.  Nor  in  the  absence  of  this 
mi^  qua  non,  will  the  Judgment  of  any  past  finding  in 
lunacy  furnish  a  defense  to  an  action  for  false  imprison- 
ment. Every  superintendent  of  an  asylum,  therefore, 
who  receives  an  alleged  hmatie  into  his  custody,  holds  him 
upon  the  legal  condition  that  hia  lunacy  is  susceptible  of 
proof.  Certificates  of  other  physicians,  with  the  approval 
even  of  coui-ts,  will  nut  excuse  him  for  exercising  an  en-on- 
eous  restraint  Vi(jilantibus  nofi  doftnientibus  subveiiit  lex. 
In  the  case  of  lunatics  (not  paupers)  brought  from  Can- 
ada or  the  British  provinces  into  this  State,  although  they 
be  provided  Mnth  certificates  pursuant  to  the  laws  of  their 
own  country,  such  docxnnents  have  no  legal  value  outside 
of  the  jurisdiction  within  which  they  were  issued.  There 
is  no  more  self-evident  principle  in  international  law  than 
that  the  Jurisdiction  of  any  sovereign  does  not  extend  be- 
yond the  limits  of  his  own  teiritory.  Even  the  comity  of 
nations  would  not  cover  such  cases  outside  of  treaty  stipu- 
lations, and  particularly  so  in  tlie  United  States,  where  the 
Constitution  {ArLf^^  §  1  of  Anieiidiiienis)  expressly  declares 
that  "No  person  shall  be  deprived  of  life,  liberty  or  prop 
eiiy  without  due  process  of  law."  It  is  manifest  that  Cana- 
dian proceedings  in  lunacy  are  not  "the  law  of  the  land" 

•  PoOiSer  on  Oblig,,  part  4,  ch.  3.  art.  4th.  g  3. 

"  Quum  quaerltur  haec  oxceptlo  frei  judicataB)  noceat  necne  ;  innpiciendum  e«t 
an  idt-m  corpus  sit,  quantitaa  eadum,  idtim  jus;  et  au  e&dem  causa  petuDdi  et 
eadetn  eonditw  pftmnarum  ;  quae  nisi  omnia  codcurrunl,  alia  res  est." 

Digeifi.  lib.  44,  Tit.  2.  g  3,  i>e  hiMcpt .  U«i  Judka4<u, 
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in  the  United  States,  and  such  foreign  lunatics  must,  in 
consequence,  be  recommitted  under  the  laws  of  this  State. 

(\  As  to  the  apparent  difficulty  which  lies  in  the  way  of 
0uch  commitment,  owing  to  the  statute  requiring  certificates 
of  lunacy  to  be  approved  by  a  court  of  record  of  the  county 
ar  dUtrict  where  ilis  iiUeged  liuuitie  residtSj  it  will  be  readily 
seen  that  a  foreign  lunatic  having  no  residence  in  the 
United  States,  and  being  found  within  the  jurisdiction  of 

tour  laws  resides,  for  all  legal  purposes  of  protection  to  him- 
Belf  or  to  others,  wherever  he  is  found  judicially  to  need 
restraint,  and  is  subject,  like  every  one  else,  to  the  laws  of 
that  place.  Allegiance  and  protection  are  reciprocal  obli- 
gations which  extend  even  to  aliens  and  strangers  while 
within  the  limits  of  a  State,  and  in  return  for  the  tempor- 
ary and  local  allegiance  due  on  their  part,  they  are  entitled 
tto  its  protection,  {^Matter  of  Colah,  3  Dakf^  535 ;  Matter 
of  Bariativshi^  1  Ph.  370  ;  Hijjhmore  on  Imnucy^  18  ;  1  Bl, 
Cbww.  370  ;  CochbufmonNationaliiy^  139.)  Insanity  being 
a  civil  disability  everywhere,  the  lex  fori  which  always 
governs  the  status  of  the  person  must  be  the  rule  by  which 
iKkhe  party's  disability  is  established,  rather  than  the  leoa 
dmfiiciliiy  although   the  latter  might  not  in  spirit  differ 

Ilrom  it. 
THIAL  BT  JtJBT  OF  AN  ISSlTB  OF  INTSAKriY. 
6.  The  supposed  protection  to  personal  liberty  afforded 
by  a  jury  trial  in  an  issue  of  insanity  has  long  since  been 
^fihown  to  be  more  imaginary  than  real,  and  if  statistics  can 
■be  relied  upon  as  any  proof,  they  conclusively  show  that 
more  verdicts  against  evidence  have  been  rendered  by  juries 
on  commissions  of  lunacy,  than  by  any  other  form  of  trial. 
Adverting  to  this  subject,  the  superintendent  of  the  State 
Lunatic  Asylum  at  Utica,  in  his  annual  report  to  the 
Legislature  for  1872,  speaking  of  the  admissions  and  dis- 
charges of  i^atients,  uses  the  following  words :  "Of  those 
discharged, /"o^/r^^t  were  nntm^nwQ  when  admitted.  Three 
of  these  were  cases 
10 


of  feigned   insanity  to  escape  puuisli- 
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ment  for  crime,  and  the  rest  were  dniiikarda  whose  vagaries 
and  violence  were  mistaken  for  insanity.  AU  these  were 
committed  under  public  authority,  and  on  certificates  of 
insanity,  on  trial  f^j^ri/.^*  It  is  a  mistake  also  to  suppose 
that  there  is  any  constitutional  right  to  it,  since  in  the  early 
days  of  our  jui'ispiiidence,  Chancellor  Kent  held  that  a 
court  of  equity  could  at  any  time  try  an  issue  of  in- 
sanity without  the  intervention  of  a  jury  {Smith  v.  CarU^ 
5  Johns.  Oh.  118;  2  Vern.  413,  678;  2  F,Wnis.  203;  2 
Atk  324;  13  Ve^.  136;  9  Jb.  605;  4  Bro,  P.  C.  557); 
and  it  has  been  frequently  held  in  this  State  that  a  traverse 
is  not  a  matter  of  course,  but  rests  in  the  discretion  of  the 
court.  {Matter  of  Tracy^  1  Paigey  580;  Matter  of  Clapp, 
20  How.  Pr,  385;  Matter  of  Wemkll,  1  Johm,CL  599; 
Matter  of  Emsell,  1  Barb.  Gk  38.)  Even  in  England,  the 
birthplace  of  our  common  law,  the  expensiveness  and  com- 
parative uselessness  of  jury  trials  in  issues  of  insanity  (the 
proceedings  when  uncontested  never  costing  less  than  £60), 
has  led  to  the  veiy  general  abandonment  of  this  form  of 
procedui-e.  Statistics  show  that  out  of  575  commissions 
issued  in  the  ten  years  preceding,  only  21  were  tried  before 
juries.     {Taylor^s  Med.  Jur.^  ch.  61,/?.  659.) 

§  2.  It  shall  not  bo  lawful  for  any  pliysiciau*  to  certify  to  the  insan- 
ity of  any  person  for  Lho  purpoea  of  secunng  his  commitment  to  an 
asylum,  unlcsa  Buid  physician  be  of  reputable  chunicter,  a  gradaate 
of  some  incorporated  medical  college,'  a  jiermanent  resident  of  the 
State,  and  Hhull  have  hecu  iu  tho  actual  practice  of  his  profession  for 
at  least  three  years,  and  such  qualiOc^tioud '  shall  be  certitiod  to  by  a 
judge  of  any  court  of  record.  No  certificate  of  insanity  shall  be  made 
except  after  a  personal  examination  *  of  the  party  alleged  to  he  insane, 
and  according  to  forms'  proscribed  by  the  State  Oonmiissioner  in  Lu- 
nacy, and  every  such  certificate  shall  bear  date  of  not  more  than  ten 
days  prior  to  such  commiiment. ' 

1.  In  the  absence  of  special  statutes  the  law  does  not 
exclusively  recognize  any  particular  syMtem  of  medicine  or 
class  of  medical  practitioners,  {Corsi  v.  Maretzek,  4  E^ 
D.  Smithy  1 ;  Ordronaux^s  Jwrisp.  Med.^  §  5 ;  Sutton  v. 
Tracy,  1  Mich.  243.) 

Before  the  passage  of  this  act  any  person,  who  chose  to 
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assume  the  title  of  physician,  or  any  physician  however 
iijuorant  of  the  physiognomy  of  inwiiiity,  could  give  a  cer- 
tificate of  liinacy  that  would  justify  the  legal  commitment 
of  an  alleged  lunatic  to  an  asylum;  nor  was  it  necessary 
that  such  physicians  should  be  residents  of  the  State. 
The  lowest  civil  niagistmtes  were  also  authorized  to  com- 
Imit  alleged  lunatics,  an  authority  which  they  fi'equently 
abased.  Thus  between  the  ignorance  of  unaccredited 
physicians  and  justices  of  the  peace,  the  personal  liberty 
of  a  citizen  alleged  to  be  insane,  was  exposed  to  the  sever- 
est risks  which  malice,  fraud  and  bribery  cuuld  concoct 

2.  It  is  not  necessary  that  the  word  "college"  should 
appear  in  the  diploma,  since  the  term  in  law  means  simply 
^a  corporation,  and  any  medical  school  when  incorporated,  is 
[within  the  intent  of  the  statute.  So  also  with  the  word 
'^university"  which  is  a  noun  of  multitude,  and  when 
[applied  to  literary  corj>oratiou8  is  a  term  of  inclusion,  im- 
dying  all  the  Faculties  of  AH^,  Laio^  Medicine  and  Tlie- 

>gy.  If  any  restrictions  in  either  of  those  departments 
'^are  annexed  to  its  charter,  they  should  appear  as  terms  of 
limitation  or  exclusion,  but  cannot  be  inferred  in  the  pres- 
ence of  the  universitas  juri%  because  mnne  majvs  in  se 
miniis  ayniinei.  Thus  the  Regents  of  the  University  were 
authorized  to  gi*ant  degrees  in  medicine  (2  R.  S.,  cltap,  15, 
TU.  1,  Art  1,  §  19,  ^th  Ed.)  as  early  as  1809  (6  Webster, 
565),  but  by  chap.  366  of  the  Laws  of  1840,  authcfrizing 
them  to  confer  honorary  degrees,  it  was  recited  that  such 
degree  should  In  no  sense  confer  a  license  to  practice.  The 
University  of  the  City  of  New  York,  by  its  act  of  incor 
poration  {cJiap.  176,  Laws  of  1831,  §§  9  and  10)  is  granted 
all  the  powers  belonging  to  similar  institutions.  The  Uni- 
versity of  Buffalo  (chajK  193,  Iai^os  of  1840,  §  8)  is  especi- 
ally emix)wered  to  grant  medical  degrees.  The  Univer- 
Bity  of  Rochester  (chip.  146,  Laios  of  1846),  Madison  Uni- 
vereity  (chap,  40,  Laivs  of  1846),  University  of  Albany 
{chap.  199,  Laics  of  1851),  have  each  conferred  upon  tbem 
all  the  general  jx)vvers  belonging  to  similar  institutions. 
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Cerlijicates  of  Qualification. 

3.  The  certificates  of  qualification  given  by  courts  of 
record  to  physicians,  thereby  constituting  them  examiners 
in  lunacy,  are  in  the  nature  of  licenses,  and  good  until  re- 
voked by  competent  authority  or  annulled  by  some  act  of 
the  party  done  in  derogation  of  the  statute,  such,  for 
example,  aa  loss  of  good  character  or  removal  from  the 
State. 

JPersonal  exarniiiaiion, 

4.  The  law  contemplates  that  this  shall  be  thorough  an 
conscientious,  not  merely  perfunctory^,  and  where  two 
physicians  are  present  each  must  examine  the  alleged  luna- 
tic in  turn,  since  the  word  "  personal "  applies  both  to  the 
examiner  in  limacy  aa  well  as  to  the  party  examined.  The 
certificate  of  such  examination  being  made  under  oatli,  the 
party  subscribing  it  commits  j^^^'iiiry  if  he  omits  to  do  any 
thing  which  the  statute  requires  tliat  he  shall  do,  and 
which  the  certificate  both  implies  and  asserts  that  he  has 
done.  The  language  of  the  statute  and  of  the  certificate 
fi-amed  upon  it  is  absolute,  and  does  not  allow  personal 
discretion  t<^  enter  into  its  inteqiretation.  The  examiner 
in  lunacy  viust  therefore  have  legally  done  what  he  states 
in  his  certificate  that  he  has  done,  otherwise  he  is  liable  to 
indictment  for  peijui'y, 

Foryris  of  Certificaies  of  Lunacy. 

5.  The  forms  for  certificates  of  lunacy,  as  prescribed  Dy 
the  State  Commissioner  in  Lunacy,  will  be  found  in  the 
Appendix.  As  to  the  substantive  facts  affonling  evidence 
of  insanity,  which  are  called  for  by  the  certificate,  they 
must  be  speeijicallt/  stated^  and  any  certificate  omitting  these 
should  be  rejected  by  the  court  on  the  ground  of  indefin- 
iteness.  Insanity  cannot  be  presumed  until  first  established 
by  adequate  proofs. 

A  medical    certificate  in  lunacy  being  intended  to 
form  the  court,  to  \vhich  it  is  presented  for  approval,  of  the 
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facts  and  conclusiooa  to  which  it  testifies,  should  be  definite 
and  precise  in  its  language,  not  repetitious  in  statement 

I  nor  yet  disjointed  iu  attempts  at  condensed  expression. 
After  reciting  the  facta  observed,  as  so  many  symptoms 
belonging  to  the  paiiicular  case,  it  should  state  as  a  con- 
clusion that  such  symptoms  are  consistent  with  no  other 
theoiy  than  that  of  the  insanity  of  the  patient.  For  al- 
though the  supposed  fact  of  the  insanity  is  mentioned  as 
an  allegation  in  the  first  part  of  the  certificate,  yet  as  the 
reasons  for  that  opinion  are  also  called  for,  all  the  facts 
which  have  led  to  them  should  not  only  be  stated  but  their 
fc  medical  significance  interpreted  for  the  information  of  the 
court.     In  England,  this  point   has   already  been   settled. 

I  And  In  re  Fell  (3  Dmo  &  Low^  373),  where  there  was  an 
©mission  to  comply  with  the  46th  section  of  the  Statute  of 
8  and  9  Vict,  requiring  sjiecific  facts  to  be  stated  in  a 
medical  certificate  of  lunacy,  it  was  held  that  such  omission 
was  fatal  And  since  it  is  a  matter  now  of  statutory  obli- 
gation in  New  York,  as  well  as  in  England,  to  follow  cer- 
tain prescribed  forms  in  giving  medical  certificateSj  the  rul- 
ing ma<^le  in  the  above-cited  case  would  doubtless  be  affinned 
here,  did  any  occasion  arise  for  a  judicial  interpretation  of 
the  intent  of  the  statute. 
if  But  the  statute  is  peremptoiy  in  designating  the  partic- 
ular officer  who  shall  prescribe  the  fonns  under  which  alone 
medical  certificates  in  lunacy  can  be  made.  No  court, 
therefore,  has  any  authority  to  prescribe  fonns  for  its  own 
use.       For  if  it  can  be  done  by  one  tribunal,  it  can  be  done 

I  by  all,  and  each  might  then  establish  its  own  standard  of 
medical  evidence  of  insanity  and  thus  occasion  confusion 
throughout  the  State.  It  need  hiudly  be  said  that  lunatics 
committed  under  any  other  forms  of  medical  ceitificatea 
than  those  prescribed  by  the  State  Commissioner  in  Lunacy, 
are  illegally  committed  ;  that  superintendents  of  asylums 
render  themselves  liable  to  actions  for  false  imprisonment 
in  holding  persons  in  custody  under  them,  and  lastly,  that 
it  is  the  duty  of  the  State  Commissioner  in  Lunacy,  on 
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finding  persons  tlius  illegally  committed,  to  secure  their 
immediate  discharge/ 

New  certificates  required  for  re-admuBion  to  aayhims, 
6.  Medical  certificates  authorizing  confinement  in  an  asy- 
lum have  a  legal  existence  only  so  long  as  the  cii'cnmstances 
justifying  such  confinement  exist.  Whenever  these  expire, 
the  certificates  expire  also.  Hence,  every  time  a  patient  is 
discharged  from  an  asylum,  whether  cured  or  uncured, 
fresh  ceiiificates  will  be  needed  for  his  re-admission,  if 
more  than  ten  days  have  elapsed. 

§  3.  It  shall  uot  be  lawful  for  any  physician  to  certify  to  the  iusan- 
ity  of  any  person  for  the  purpose  of  committing  him  to  an  asylum  of 
which  tho  said  physician  is  either  the  superintendent,  proprietor,  an 
officer  or  a  regular  professional  attendant  therein. 

§4.  Every  suiK'rintcndeut  of  a  State  asylum  or  public  or  private 
asylum,  infltituLion.  home  or  I'etreat  for  llie  care  and  treatment  of  the 
insane,  shall,  within  three  days  after  the  rccejition  of  any  patient, 
make  or  cause  to  be  made,  a  descriptive  entry  of  such  case  in  a  book 
exehisively  set  apart  for  that  purpose.  He  shall  also  make  entries 
from  time  to  time  of  the  mental  state,  bodily  condition  and  medical 
treatment  of  such  patient,  together  with  the  forma  of  restraint  em- 
ployed, during  the  time  such  patient  remains  under  his  care,  and  in 
the  event  of  the  discharge  or  death  of  such  patient,  the  8ai)erintend- 
cnt  aforet^aid  simil  state  iu  auch  case-book  the  circumstances  apper- 
taining thereto.' 

1.  It  cannot  be  necessary  to  dwell  upon  tlie  great  ini- 
portauce  of  recoi-ding,  while  yet  freah^  the  prominent  facta 
in  the  life  of  every  patient  in  an  asylum.  They  also  form 
a  record  of  the  internal  management  of  the  institution,  in 
directions  where  omissions  of  duty  by  officers  or  attendants 
might  lead  to  the  most  senoua  results.  These  facts  should 
be  not^'d  as  soon  as  discovered,  together  ^vith  the  impres- 
sions  produce<l  by  them  on  the  mind  of  the  observer.  They 
should,  like  photographs,  be  taken  in  sitfttf  rather  than  con- 
densed  fi'om  the  re-collected  fragments  of  many  such  ob- 
servations intermingled  in  the  memory,  and  written  out 
several  hours  or  days  after  their  occurrence.  Of  course,  it 
is  to  be  understood  that  the  entries  of  such  f£w,*t8  may  be 
legally  made  by  assistant  physicians  as  well  as  by  the  su- 
perintendent under  the  maxim  quifacitper  alium  facit  per 
se. 
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8  5,  The  county  Bapcrintendenta  of  the  iwor  of  any  county  or  town, 
to  which  any  i>cr8on  snail  U\  rhargeftble,  who  sh'ill  be,  or  shall  become 
a  lunatic,  may  send  any  such  pci*son  to  any  State  lunatic  asylum  by 
an  order  under  their  handsj  and  in  complianco  with  the  provisions  of 
thia  act. 

1-  One  superintendent  cannot  legally  send  a  lunatic  to 
an  asylum.  It  must  be  done  by  a  majority  of  the  Board, 
(1  B.  &  617,  §  15 ;  Johnson  v.  DodJ,  66  N.  T  76.) 

§  6.  In  case  of  the  refusal  or  neglect  of  any  committcp  or  guardian 
of  any  lunatic,  or  hia  relatives,  to  confine  aucl  maintain  liira,  or  where 
there  is  no  such  committee,  guardian  ur  relative  of  sutlieieut  abihty 
to  do  so,  it  shall  be  the  duty  of  the  overseers  of  the  poor,  or  constables 
of  the  city  or  town  where  any  lunatic  shall  bo  found,  to  report  the 
same  forthwith  to  the  superintendent  of  the  poor,  who  shall  apply  to 
the  county  judge,  special  county  judge  or  surrogate,  who,  upon  being 
eatiblied  upon  examination  that  it  would  be  dau*,'erou8  to  permit  such 
lunatic  to  go  at  large,  shall  issue  his  warrant,  directed  to  the  consta- 
and  overseers  of  the  poor  of  such  city  or  town,  commanding  them 

cause  such  lunatic  to  bo  apprehended,  and  to  Ikj  sent  within  the 
next  ten  days  to  some  »Statc  lunatic  asylumj  or  to  such  public'  or  pri- 
vate' asylum  as  may  be  approved  by  any  standing  order  or  resolution 
,of  the  supervisors  of  the  county,  "to  be  there  kept  and  maintained 
until  discharged  by  law.*  {Ch,  218,  Lnws  of  1837.) 

1.  It  will  be  seen  by  §  37  of  thia  Title,  that  "whenever 
any  person  who  is  possessed  of  sufficient  property  to  main- 
tain himself  becomes,  by  lunacy  or  otherwise,  bo  far  dis- 
ordered in  his  senses  as  to  endanger  his  own  person  or  the 
person  or  property  of  others,  it  shall  be  the  duty  of  the 
coraraittee  of  his  person  and  estate  to  provide  a  Buital>ie 
place  foi'his  confinement,  and  to  confine  and  maintain  him 
in  such  manner  as  shall  be  appi'oved  by  the  proper  legal 
authority."  This  was  originally  in  the  K.  S.  (§  1,  TiL  3, 
Ch.  20,  Part  l;\  R  R  634).  And  in  §  6  of  the  same  title, 
it  is  enacted  that  no  person  who,  by  reason  of  lunacy  or 
otherwise,  is  furiously  mad,  or  so  far  disoidered  in  kis  mind 
as  to  be  dangerous  if  j)errni-tted  to  go  at  I'Urge,  etc. 

The  above  section  (6)  was  intended  to  provide  for  cases 
where  such  committee  fails  to  discharge  his  duty,  or  where 
there  is  no  committee,  the  party  not  having  any  property. 
In  the  latter  case,  the  superintendents  of  the  poor  being 
the  legal  guai'dians  of  all  paupers,  it  is  made  their  duty  to 
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ascertain  by  judicial  inquiry  whether  such  hmatic  be,  in 
fact,  a  pauper  or  an  indigent  (§  14),  or  whether  he  has 
been  abandoned  by  his  committee  against  whom  an  action 
would  lie  for  bis  support. 

The  only  public  asylums^  other  than  State,  to  which  a 
case  of  acute  insanity  occurring  in  a  pauper  can  now  be  le- 
gally sent,  are  those  erected  in  counties  having  special  leg- 
islative authority  to  care  for  all  their  own  insane.  There  are 
at  present  but  three  counties  ao  empowered,  viz.,  New  York, 
Elings  and  Monroe.  Cases  of  chronic  insanity  similarly 
discovered  in  paupers  must  be  sent  to  the  Willard  Asylum 
{cJutp.  342  of  the  Laws  of  1865,  §  10),  except  in  such  coim- 
ties  as  are  authorized,  as  above  stated,  to  caie  for  their  own 
insane,  or  in  such  as  have  been,  or  may  hereafter  be,  ex- 
empted by  the  State  Board  of  Charities,  pursuant  to  §  1  of 
chap.  713  of  the  Laws  of  1871. 

There  being  also  several  State  lunatic  asylums,  to  any 
one  of  which  a  county  patient  may  be  sent,  the  question  of 
selection  is  one  which  may  turn  upon  distance  and  cost  of 
transportation,  particular  system  of  medical  practice,  as  in 
the  case  of  the  Homoeopathic  asylum,  or  cost  of  mainte- 
nance. Hence  it  is  eminently  proper  that  the  8upervisoi"s 
of  each  county  should  be  empowered  to  make  choice,  not 
only  of  the  particular  State  asylum  to  Avhich  they  prefer 
that  their  county  poor  should  be  sent,  but  also,  i»  case  any 
counties  choose  to  contract  with  adjoining  counties  for 
boarding  non-resident  lunatics,  that  then  such  boards  of 
fiupervnsors  should  have  the  authority  to  make  such  con- 
tracts. 

2.  As  to  private  asylums,  there  is  nothing  prohibiting 
superintendents  of  the  poor,  who  may  find  it  for  the  inter- 
ests of  the  county  to  do  so,  from  committing  lunatics  to  the 
cai'e  of  such  institutions.  In  the  county  of  Queens  it  has 
been  customary  for  many  yeai*s  to  board  the  pauper  insane 
at  a  private  fariii-liouse,  special  accommodations  being  pro- 
vided for  them ;  and  lunatics  of  one  county,  in  the  absence 
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of  suitable  quai'ters  there,  are  often  boarded  in  an  adjoin- 
ing one  under  a  contract  between  the  proper  authorities. 
Such  power  to  contract  is  sometimes  specially  granted  by 
5gialative  enactment,  as  was  formerly  the  case  with  Gene- 
!e  county.  {Chap.  298,  Lawa  of  1860,  §  1 ;  cliap,  101  of 
862,  and  cliap.  161  of  1863.)  And  was  recently  given  to 
'range  coxmty  by  chap.  363,  Laws  of  1877, 

§  7.  It  shall  be  the  duty  of  the  ovorseers  of  the  poor  or  constables  to 
rhom  snch  warrant  shall  be  directed,  to  procure  a  auitablo  place  for 
be  confinemezit  of  such  lunatic  as  therein  directed  purBuuut  to  the 
►receding  section,  but  in  no  case  simll  any  lunatic  bo  confined  in  any 
ther  place  thau  a  State  lunatic  asylum  or  public  or  private  asylum 
[uly  approved  as  afo)*e8aid,  for  a  longer  period  than  ten  days.' 

PLACES  OP  DETENTION  AND  CLASSIPIOATION  OP  LDNATICa 

1.  As  before  said,  a  lunatic  dangerous  to  himself  or  to 
there  may  be  arrested  by  any  one  and  temporarily  de- 
tained in  any  suitable  place,  provided  it  be  done  in  a  hu- 
ane  manner,  until  his  condition  can  be  legally  inquired 
to.     But  he  cannot  be  retained  for  more  than  ten  days  in 
y  place,  except  a  State  lunatic  asylum,  or  such  county 
ylums  as  have  been  authorized  by  legislative  enactment 
care  for  all  their  own  insane. 

The  condition  of  such  lunatic  must  be  inquired  into,  and 
8  removal  to  some  asylum  as  above  stated  vmst  be  effected 
thin   isn  days.     Questions   relating  to   convenience   of 
county  or  town  officers,  to  distances  from  State   asylums, 
to  costs  of  transportation,  do  not  justify  any  omission  to 
comply  with  the  foregoing  provisions.     The  law  is  impera- 
tive as  well  as  mandatory  in  its  language,  and  admits  of  no 
xception,  save  where,  fi'om  dangerous  illness,  the  life  of 
the  person  would  be   imperiled  by  his  immediate  removal. 
ut  as  soon  as  it  can  be  done  with  safety,  it  must  be.     At 
is  point,  however,  our  municipal  law,  seeking  the  greatest 
saible  good  for  the  insane,  makes  a  distinction  between 
cases  of  acute  and  cases  of  chronic  insanity.     This  distinc- 
tion is  founded  upon  the  medical  experience  of  the  cura- 
bility of  recent  insanity  by  eaiiy  treatment.     All  persons 
11 
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whose  insanity  has  lasted  less  than  one  year  are  included  in 
the  class  of  acute  cases,  and  these,  by  reason  of  their  as- 
sumed curability,  must  be  sent  to  some  State  lunatic  asy- 
lum, other  than  the  Willard,  within  ten  days.  No  excep- 
tion to  this  provision  is  permitted  outside  of  those  counties 
having  special  legislative  authority  to  treat  all  their  own 
insane. 

The  following  is  the  act  by  which  this  discrimination  of 
lunatics  into  a  recent  and  into  a  chronic  class  is  legislatively 
established : 

"The  count?  judges  and  euperintendenta  of  the  poor  in  every 
county  of  the  State,  except  those  counties  huving  asylums  for  the 
insane,  to  which  they  are  now  authorized  to  send  such  insane  pay 
tienta  by  special  legislative  enactments,  are  hereby  required  to  send 
all  indigent  or  pauper  insane  coming  under  their  jurisdiction,  who 
shall  have  been  insaiie  less  than  one  year,  to  the  State  Lunatic  Aay- 
lum."     (§  H  of  chap.  342  of  the  Laws  of  1865.) 

As  in  that  year  there  was  but  one  State  lunatic  asylum 
(that  at  Utica),  all  cases  of  recent  insanity,  except  as  above 
limited,  had  to  be  sent  there.  The  subsequent  erection  of 
the  Hudson  River  State  Hospital  at  Poughkeepsie,  and  of 
the  Homceopathic  State  Asylum  at  Mlddletown,  renders 
them  equally  proper  asylums  for  that  class  of  cases. 

g  8.  No  person,  who  by  reason  of  lunacy  or  otherwise,  is  so  far  dis- 
ordered in  nis  mind,  as  to  be  dangerous  to  himself  or  others,  shall  be 
committed  aa  a  disorderly  person  to  any  prison,  jail,  house  of  correc- 
tion, or  confined  therein  unless  an  agreement  shall  have  been  made 
for  that  purpose  with  the  keeper  thoi*oof  ;  and  no  snch  lunatic  or 
person  disordered  in  his  mind  shall  be  confined  in  the  same  room  with 
any  person  charged  with  or  convicted  of  any  crime,  nor  shall  such 
lunatic  bo  confined  in  any  prison,  jail  or  house  of  correction  for  more 
than  ten  days.' 

1.  The  object  of  this  provision  is  to  secure  in  advance  the 
preparation  of  some  suitable  apartment  for  the  confinement 
of  any  dangerous  lunatic,  pending  his  removal  to  some 
asylum.  Cases  of  deliriuvi  tremens^  although  not  techni- 
cally to  be  classed  among  the  really  insane,  have  still  to  be 
often  arrested  and  confined  under  that  designation.  And 
as  it  may  happen  that  after  repeated  attacks  of  this  kind, 
the  party  utlimately  falls  into  a  condition  of  acute  mania. 
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e  should  be  treated  as  a  lunatic  from  the  start  and  until 
kis  rapid  recovery  shows  him  not  to  have  been  so.  The 
annual  report  of  the  Superintendent  of  the  State  Lunatic 
sylum  at  Utica,  for  1872,  shows  that  of  those  patients 
ho  were  discharged  during  that  year,  fourteen  were  not 
insane  when  admitted.  Three  of  these  were  cases  of 
feigned  insanity  to  e8cai>e  punishment  for  crime,  and  the 
rest  were  drunkards  whose  vagaries  and  violence  were  mis- 
taken for  insanity-  All  these  were  committed  under  pub- 
lic authority  and   on  certificates  of  insanity  on  trial  by 

§  9,  If  any  person  being  of  disordered  mind  and  committed  as  a 
ingeroTis  lunatic  to  any  prieon,  jail  or  house  of  correction  as  set 

tn  in  the  preceding  section  eball  continue  to  be  iiiaane  at  the  ex- 

ktion  of  ten  days  he  shall  be  sent  forthwith  to  some  State  lunatic 
'lum  or  to  such  public  or  private  asylum  as  may  be  approved  as 
foresaid. 
[The  county  jadges  and  superintendents  of  the  poor  in  every  county 

the  State,  except  those  counties  having  asylums  for  the  insane,  to 

lich  they  arc  now  authorized  to  send  such  insane  pafcionts  by  special 

^slative  enactments,  are  hereby  required  to  send  all  indigent  or 

kuper  insahe  coming  under  their  jurisdiction,  who  shall  have  been 

le  less  than  one  year,  to  the  State  Lunatic  Asylum.    {CJiap.  342, 

the  Laws  of  1865,  §11.)] 

This  latter  section^  although  it  does  not  appear  in  the 
revision  of  1874,  and  is  not  included  in  the  last  edition  of 
the  Revised  Statutes,  is  still  in  force  as  an  explanatory 
provision  intended  to  re-affirm  already  existing  enactments 
(§§9  awJ  14),  expressed  in  this  Title,  It  originally  ap- 
peared as  §  11,  in  the  AVillard  Asylum  act  (chap,  342,  of 
1865),  for  the  purpose  of  defining  by  words  of  exclusion 
the  chroTiic  pauper  insane  to  which  that  act  was  intended 
to  apply.  At  that  date  there  was  but  one  State  lunatic 
asylum  in  existence.  At  present  there  are  several,  conse- 
quently the  word  *'  some  "  should  be  substituted  for  "  the  " 
before  State  Lunatic  Asylum, 

g  10.  Any  overseer  of  the  poor,  constable,  keeper  of  a  jail  or  other 
person  who  shall  confine  any  lunatic  in  any  other  manner  or  in  any 
other  place  than  euch  as  are  herein  B{)ecified  shall  be  deemed  guilty  of 
a  misclomoanor.  and  on  conviction  thereof  sliall  be  liuhlc  to  a  iiue  not 
exceeding  two  hundred  and  fifty  dolhira  or  to  imprisoumeut  not  ex- 
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coeding  one  year^  or  to  both,  at  the  discretion  of  the  court  before 
which  the  conviction  shall  be  had. 

§  11.  If  any  lunatic,  committed  under  the  provisions  of  this  article, 
or  auy  friend  in  his  bclmlf,  be  diBdatistled  with  any  final  decision  or 
order  of  a  county  judge,  special  county  judge,  surrogate,  judge  of 
the  Superior  Court  or  Court  of  Common  Pleas  of  a  city,  or  police  mag- 
istrate, ho  may,  within  three  days  after  sutih  order  or  decision,  appeal 
therefrom  to  a  justice  of  the  Supreme  Court,  who  shall,  thereupon, 
atuy  his  being  Bent  out  of  the  county,  and  fortlisvith  call  a  jury  to 
decide  upon  the  fiict  of  lunacy.*  After  a  full  and  fair  investigation, 
aided  by  the  testimony  of  at  least  two  respectable  physicians,  if  such 
jury  find  him  sane,  the  justice  ahall  forthwith  discharge  him,  or  other- 
wise he  shall  confirm  the  order  for  his  being  sent  immediately  to  an 
asylum.  lu  case  any  county  judge,  special  county  judge,  surrogate, 
judge  of  the  Superior  Court  or  Common  Pleas  of  a  city,  or  police  mag- 
istrate, refuses  to  make  an  order  for  the  confinement  of  any  insane 
person,  proved  to  be  dangerous  to  himself  or  others  if  at  large,  he 
shall  state  his  reasons  for  such  refusal  in  writing,  so  that  any  person 
aggrieved  may  appeal  therefrom  to  a  justice  of  the  Supreme  Court, 
who  shall  hear  and  determine  the  matter  in  a  summary  way  or  call 
a  jury  as  ho  may  think  most  fit  and  proper. 

1.  Althongh  tlie  power  to  fully  commit  lunatics  to  asy 
lums  is,  by  §  1,  withdrawn  from  both  police  maginitratea 
and  justices  of  the  peace,  neither  of  whom  constitute  courts  I 
of  record,  still,  dangerous  lunatics  running  at  large  may  be  | 
arrestedj  like  any  other  disorderly  persons,  under  warrants  j 
issued  by  such  magistrates  and  detained  for  a  period  not  j 
exceeding  ten  days  in  any  suitable  place  except  an  asylum,  I 
pending  judicial  inquiiy  into  their  condition.    (  Willumis  v.^J 

Williams,  4T.<&a,2^,  Y.  S.  a  B,  261.)  « 

2.  The  right  to  demand  a  jury  is  in  affirmance  of  the  old 
cominon-law  dtK-trlne,  that  when  a  mark  was  charged  with 
being  an  idiot  or  lunatic,  proceedings  against  him  being  in 
the  nature  of  a  forfeiture  to  the  Crown,  a  writ  de  idicta 
inquirendo  was  issued  to  make  inquisition  thereof,  and  the  j 
same  must  be  tried  by  a  jury  of  twelve  men.  (FUzherberi^ 
N.  B.  232  ;  1  Bl  Cmyim,  303.) 

§  12.  If  such  lunatic  is  not  possessed  of  sufficient  property  to  main- 
tain himself,  it  shall  be  the  duty  of  the  father,  mother  or  children  of 
such  lunatic,  if  of  sufficient  ability^  to  provide  a  suitable  place  for  his 
confinement,  and  to  confine  and  maintain  him  in  snch  manner  as  shall 
be  agreeable  to  the  provisions  of  this  act.  But  in  case  his  relatives  are 
not  of  sufficient  ability  to  maintain  him,  then  the  superintendent  of 
the  poor  of  the  county  shall,  upon  his  order,  send  auch  panper-luna- 
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tic  to  any  State  aaylam,  or  to  such  public  or  private  asylum  as  may 
be  approved  by  a  standing  order  or  resolution  of  the  supervisors, 
irithin  ten  days.* 

1.  The  duty  of  relatives  by  consanguinity  to  maintain 
each  other  in  times  of  need,  is  not  suspended  in  law  by  the 

tervention  of  insanity.  Hence^  although  it  may  neither 
safe,  nor  expedient,  nor  desirable,  to  retain  a  lunatic  in 
a  private  family,  he  cannot  on  that  account  be  cast  as  a 
burthen  upon  the  county  so  long  as  his    relatives  have 

eans  to  maintain  him.     This  principle  was  fully  sustained 
the  case  below  cited,  where  it  was  held,  that : 

It  being  the  duty  of  a  father  to  support  and  care  for  hia 

natic  daughter,  which  duty,  if  he  be  of  sufficient  ability, 
lie  is  compellable  to  perfoiin,  when  it  becomes  necessary  to 
prevent  the  burden  nf  her  maintenance  from  being  cast 
upon  the  town,  he  may  either  keep  her  at  his  own  house, 
r  he  can  make  a  valid  contract  with  some  one  else  to  keep 
er  for  him  elsewhere. 

Where  the  father  of  such  a  lunatic,  who  was  not  a  pauper 
for  whose  support  the  county  was  chargeable,  but  whom  he 
was  himself  bound  to  support  and  maintain,  took  her  to 
the  county  poor-house,  under  an  agreement  made  by  him 
with  the  superintendents  of  the  poor  to  pay  them  a  speci- 
fied sum  per  week  for  her  hoard ;  held,  that  this  was  a 
valid  contract,  and  that  the  father  was  liable  thereon. 
,  Such  a  contract,  made  by  superintendents  of  the  poor  of 
a  county  in  which  the  poor  are  not  a  county,  but  a  town 
charge,  is  not  against  public  jxjlicy,  or  contrary  to  any 
positive  statute,  and,  although  it  is  in  excess  of  the  super- 
intendents' authority,  is  neither  criminal  nor  corrupt. 

A  father  having  left  his  lunatic  daughter  at  the  poor- 
Jiouse,  under  such  an  agreement,  the  superintendents  of  the 

or  have  a  right  to  keep  her  until  he  shall  take  her  away, 
or  it  becomes  proper  to  discharge  her.  A  mere  notice 
from  him  to  the  superintendents  that  he  will  no  longer  be 
responsible  for  her  support,  given  at  a  time  when  she  is  in 
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a  condition  rendering  it  dangerous  to  set  her  at  large,  will 
not  relieve  him  from  liability.  For  they  cannot  legally 
discharge  a  lunatic  in  such  a  condition,  and  a  parent  who 
has  been  able  to  support  a  lunatic  child  cannot  shift  that 
duty  upon  the  county  before  establishing  the  fact  of  his 
inability  in  the  manner  provided  by  law. 

But  a  lunatic  kept  in  a  county  poor-house  or  asylum,  by 
contract  alone,  may  be  taken  away  from  there  without 
an  order  from  a  county  judge,  or  judge  of  the  Supreme 
Court,  directing  it,  pursuant  to  the  statute.  {^Laws  of 
1865,  ch,  353,  §  3.)  That  statute  was  intended  to  embrace 
only  those  persons  who  are  in  an  asylum  under  the  author- 
ity conferred  upon  the  officers  to  confine  them  there,  in 
the  perfonnance  of  their  official  duties.  (Alger  et  al,  v. 
Miller,  56  Barb.  227.) 

§  13.  The  oTergeers  and  superintendeutfi  of  the  poor  ehall  have  the 
same  remedies  to  compel  such  relatives  to  confine  and  maintain  snch 
lanatic,  and  to  collect  the  costs  and  charges  of  his  confinement,  as  are 
given  by  law  in  the  case  of  poor  and  impotent  persons  becoming 
chargeable  to  any  town.* 

1,  If  a  lunatic  wife  is  chargeable,  semhU  that  the  super- 
intendents or  overseers  must  exhaust  their  remedy  by  action 
against  the  husband,  before  they  can  proceed  against  him 
in  equity.  {Ponieroy  v.  Welh,  8  Paiges  Ch,  406 ;  Al- 
ger et  ah  V.  Miller,  56  Barb,  227,  cited  in  note  to  §  12.) 

§  14.  When  a  person  in  indigent  circumstances,  not  a  pauper,  be- 
comes insane,  application  may  be  made  in  his  behalf  to  any  coanty 
judge,  special  county  judge,  judge  of  a  Superior  Court  or  Common  Plea* 
of  tne  county  where  he  resides,  and  said  judge  shall  fully  investigate 
the  facts  of  the  case,  both  as  to  the  question  of  his  indigence  as  well 
as  to  that  of  his  insanity.  And  if  the  judge  certifies  that  satisfactory 
proof  of  his  insanity  has  been  adduced,  and  that  such  person  has 
become  insane  within  one  year  next  prior  to  the  granting  of  the  order 
of  admission,  and  that  his  estate  is  indufificient  to  support  him  and  his 
family  (or,  if  ho  ha»  no  familVt  himself,)  whilo  unfler  the  visitation  of 
in ^.i  11 1 r v.  thoD  it  ali9Ufl||M|taM|||tt|£junittdge  before  whom  an  appli- 
'i^^^^^^^^^^^^^BMnuible  notice  thereof,  and 
^^^^^^^^^^^^^^K  ^*^  ^"'  to  one  of  the 

^^^^^^^^^K  with  the  expense 

.lUkI;  and  he  shall 

insane,  nnd  shall 

iiji6  i>een  adduced  before 
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liini  that  snch  person  beceone  insane  within  a  rear  next  prior  to  the 
date  of  such  certificate.  On  cranting  snch  certilicate  the  jndge  may, 
in  his  diacretion,  require  the  friends  of  the  patient  to  give  security  to 
the  snperinteudent  of  the  poor  of  the  county  to  remove  the  patient 
from  the  asylum  at  the  end  of  the  two  years,  in  case  he  does  not  sooner 
recover.  When  a  patient  "who  is  admitted  into  an  asylum  on  the  certi- 
ficate of  any  judge  given  as  heruinboforc  recited  has  renmtncd  in  such 
asylum  two  years  and  has  not  recovered,  the  superintendent  of  the 
asylum  shall  send  a  written  notice  to  the  county  judge  of  the  county 
from  which  he  was  sent,  that  snch  patient  has  remained  in  the  asylum 
two  years  and  has  not  recovered,  and  that,  in  case  he  is  not  removed 
therefrom,  the  expense  of  his  support  will  be  chargeable  to  the  county 
until  he  is  so  removed,  and  such  expense  shall  be  chargeable  to  the 
county  accordingly.  But  in  every  case  where  a  patient,  admitted 
into  an  asylum  as  hereinbefore  provided,  shall  have  remained  there 
two  years  and  has  not  recovered,  the  managers  of  the  asylum  may,  in 
their  discretion,  cause  such  person  to  be  returned  to  the  county  whence 
he  came,  and  charge  the  expenses  of  such  removal  to  the  county.  The 
judge  granting  said  order  of  indigence  shall  tile  all  papers  belongiug 
to  Buch  proceedings,  together  with  his  decision,  with  the  clerk  of  the 
county  and  report  the  facts  to  the  supervisors,  whose  duty  it  shall  be, 
at  their  next  annual  meeting,  to  raise  the  money  requisite  to  meet  the 
expenses  of  support  of  such  indigent  lunatic/  (Chap,  135,  Laim  of 
1842,  §  26  ;  chap,  650,  Lam$  of  1857,  g  2.) 

1.  The  law  of  indigence  as  distinct  h-uni  pauperism  was 
first  introduced  among  our  lunacy  statutes  in  chap.  135  of 
the  Laws  of  1842,  §  26.  It  was  designed  for  the  benefit 
of  that  laboring  population  which  is  only  self-supporting 
while  employed,  and  whose  small  earnings  do  not  usually 
permit  sufficient  accumulation  to  enable  them  to  maintain 
themselves  duiing  such  long  periods  of  physical  incapacity 
as  insanity  entails.  Hence  such  persons  are  accorded  a 
temporary  suppoii;  from  i\xQ  county  for  a  specified  time,  and 
the  supervisors  are  authorized  and  required  to  raise  the 
funds  necessary  for  their  maintenance  in  an  asylum. 

This  support  being  a  county  charge,  cannot,  as  in  the 
case  of  paupers,  be  cast  upon  any  particular  town  in  which 
such  indigent  lunatic  may  have  had  a  residence.  The  dis- 
tinction between  town  and  county  poor  does  not  reach  the 
lass  of  indigents.  "Where,"  therefore,  a  resident  of  one 
ol  the  towns  of  Genesee  county  being  "in  indigent  cir-, 
cnmstances"  but  not  *'a  pauper"  nor  "furiously  mad"  was 
admitted  into  the  State  Lunatic  Asylum  on  the  certificate 
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of  the  first  judge,  pursuant  to  the  26th  section  of  the  a 
passed  April  7thj  1842  (chap,  135),  and  was  supported 
there  at  the  expense  of  the  county,  held,  that  the  county 
could  not  charge  the  expense  to  the  to>vn."  (People  ex 
rel.  Sup,  of  Alexumler  v.  Sup,  of  County  of  Geneaee^  7 
HUl,  171 ;  Sup,  of  Monroe  Co,  v.  Budhng,  61  Barb,  493.) 

§15.  When  an  insano  person  in  indigent  circumstancee,  not  a 
pauper,  shall  have  been  sent  to  any  State  asylum  by  his  friends,  who 
have  paid  Ki&  bills  therein  for  six  mouths,  if  the  superintendent  shall 
certify  Lhat  he  is  a  tit  putient  and  likely  to  be  bonented  by  remaining 
in  the  institution,  the  supervisors  of  the  county  of  his  residence  are 
authorized  and  required,  upon  an  application  under  oath  in  his  behalf, 
to  raise  a  sum  of  money  sufficient  to  defray  the  expenses  of  his 
remaining  there  another  vear,  and  to  pay  the  same  to  the  treasurer  of 
the  asylum.  And  they  shall  repeat  the  same  for  one  year  more  upon 
like  application  and  the  production  of  a  new  certificate  of  like  import 
from  the  auperiutendeut  of  such  asylum. 

§  16.  The  expense  of  sending  any  lunatic  to  a  State  asylum,  and  of 
supporting  him  there,  shall  be  defrayed  by  the  county^  or  town 
to  which  he  may  be  chargeable.  If  chargeable  to  a  county,  or  to 
any  town  whose  poor  moneys  are  required  to  be  paid  into  the  county 
treasury,  such  expense  sliall  be  paid  by  the  county  treasurer  out  of 
the  funds  appropriated  to  the  support  of  the  poor  belonging  to  such 
county  or  town,  after  being  allowed  and  certified  by  the  county  su- 
perintendents. If  such  lunatic  be  cliargeable  to  a  town  whose  poor 
moneys  are  not  required  to  be  paid  into  the  county  treasury,  suoh  ex- 
pense shall  be  paid  by  the  overseers  of  the  poor  thereof. 

§  17.  The  ovurseers  uf  the  poor  of  any  city  or  town  shall  have  the 
same  remedies  to  compel  the  committee  or  guardian  of  the  estate  of 
any  lunatic  to  confine  and  maintiiin  such  lunatic,  and  to  collect  of 
such  committee  the  cost  and  charges  of  his  contincmcnt  and  support, 
as  are  given  in  the  preceding  sections  against  the  relatives  of  such 
lunatic'  And  th{3  court  of  General  Sessions  of  the  Peace  of  the  city 
or  county  ehall  make  orders  against  such  committee  personally,  and 
enforce  them  in  the  same  manner  as  against  the  relatives  of  any  poor 
person,  so  long  as  such  committee  has  any  property  in  his  hands,  for 
the  support  of  such  lunatic. 

1.  The  board  of  supervisorB  of  any  county  are  author- 
ized to  abolish  or  revive  the  distinction  between  the  towa 
or  county  poor  of  such  county  in  the  manner  provided  by 
law.  (Cluxp.  194,  Laws  of  1849,  §  4 ;  ^  R.  S,  Part  1,  Ch. 
20,  Tit,  1,  §  43,  6/A  Ed/ii.)  In  the  absence  of  any  such  dis- 
tinction, "  the  poor  having  a  settlement  in  any  town  in  such 
county  shall  be  supported  at  the  expense  of  such  town; 
and  the  poor  not  having  such  settlement  shall  be  supported 


i 


4 


CABE  AND  CUSTODY  OF  THE  INSANE. 


89 


by  the  county  in  which  they  may  be."   (2  M,  S,^  Pa/rt  1, 
Ch,  20,  TU.  1,  §  47,  6/A  Edn.) 

The  same  rule  has  been  laid  down  under  a  similar  stat- 

[ute  in  Pennsylvania.    {Township  of  Franklin  v.  Penn.  St. 

Lunatic  Ho»p.j  30  Perm.  St.   622;  Shetumgo  Township  v. 

Wayne   Township,  Si  lb.  184;   Wertz  v.  Plair  County^ 

16  lb,  18). 

2,  See  note  to  §  13. 

§  18.  None  of  the  foregoing  proWsionB  shall  be  deemed  to  restrain 
[or  abridge  the  power  and  authority  of  the  Supreme  Court,  the  Supe- 
rior Court  and  the  Court  of  Common  Pleaa  of  the  city  and  county  of 
Tew  York,  or  the  Superior  Court  of  [the  city  of]  Buffalo  *  or  the  City 
Court  of  Brooklyn  or  any  County  Courts,  concerning  the  8afe*keeping 
of  any  lunatics  or  the  charge  of  their  persons  or  estates. 

1.  The  words  in  brackets  are  superfluous,  and  therefore  a 
misnomer.     (See  ConstUufn  of  N.Y.  [1846],  Art.  6,  §  12.) 

§  19.  The  county  superintendents  of  the  poor  shall  have  all  the 
powers  and  authority  herein  given  to  overaeera  of  the  poor  of  any 
[town. 

The  county  superintendents  of  the  poor,  in  those  coun- 
ties where  a  distinction  is  made  between  town  and  county 
paupers,  have  not,  in  consequence,  the  same  scope  of  au- 
thority as  in  other  counties.  But  in  relation  to  the  pauper 
[insane,  they  are  the  proper  representatives  of  the  cotmty 
its  dealings  ^vith  the  State  asylums  in  which  such  in- 
patients are  treated.     They  also  keep  the  accounts 

stween  the  county  and  its  several  towns  for  the  support 
of  their  poor.  {R,  S,  Part  1,  CL  20,  Tit,  1,  §  47.)  Their 
duties  and  those  of  the  overseers  are,  therefore,  largely  re- 
ciprocal.    {Pomeroy  v.  Wells,  8  Paiges  (Jh.  406). 


ARTICLE  SECOND. 
CommitmBnt  of  the  iiisane  hy  criminal  process, 

I J^  If  any  person  in  conSncment  under  indictment  for  the  crime 
of  arson,  murder  or  attempt  at  murder  or  highway  robbery,  shall 
appear  to  be  insane,  the  Court  of  Oyer  and  Terminer  in  which  such 
indictment  is  pending  shall  have  power,  with  the  concurrence  of  the 
presiding  judge  of  such  court,  summarily  to  inijuiro  into  the  sanity  of 
each  person  and  the  degree  of  mental  capacity  possessed  by  him,'  and 
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that  purpose  may  appoint  a  commisaion'  to  examine  Bach  person 
and  inquire  into  the  facts  of  his  case  and  report  thereon  to  the  court, 
and  if  the  aoid  court  shall  find  Buch  pergon  insane,  or  not  of  sufficient 
mental  capacity  to  undertake  his  defense,  they  may  by  order  remand 
such  jterson  to  such  State  lunatic  asylum*  as  in  their  judgment  shall  be 
meet,  there  to  remain  until  ryat^red  to  his  right  mind,  when  he  shall 
be  remanded  to  prison  and  criminal  proceedings  be  resumed,  or  other- 
wise discharged  according  to  law.    {Laws  1871,  cA.  666,  g  1.) 

1.  There  is  nothing  new  in  the  principle  underlying  this 
provision.  By  the  common  law,  if  it  be  doubtful  whether 
a  criminal,  who,  at  his  trial,  in  appearance,  is  a  lunatic,  be 
such  in  truth,  or  not,  it  shall  be  tried  by  the  Jury  who  are 
charged  to  try  the  indictment,  by  an  inquest  of  oflSce, 
to  be  returned  by  the  sheriff  of  the  county  wherein  the 
court  exists,  (Bar^.Ahr.,  ^^  Idiot;  ^^  1  Lewin,  239;  Wharton 
Or.  Z.,  §  53.)  The  statute  has  very  properly  modified  the 
common  law  procedure  by  substituting  a  commission  of 
experts  for  a  jury  of  non-experts.  The  experience  of  every 
day  adds  weight  to  the  conviction  that  a  jury  of  laymen 
is  an  unsafe  tribunal  to  which  to  commit  an  issue  of  in- 
sanity. So  far  from  such  a  tribunal  affording  any  protec- 
tion to  personal  liberty,  it  happens  to  operate  so  frequently 
in  an  opposite  and  oppressive  direction  that  its  findings 
have  ceased  to  have  any  weight  in  the  eyes  of  scientists. 
As  an  example  of  the  perils  to  personal  liberty  from  jury 
trials  in  issues  of  insanity  may  be  cited  the  report  of  the 
superintendent  of  the  State  Lunatic  Asylum  at  Utica  fpr 
1872,  which  shows  that  to  this  one  asylum  during  that  year 
fourteen  persons  were  committed  as  lunatics  upon  verdicts 
of  juries,  none  of  whom  were  insane,  and  all  of  whom  had 
to  be  discharged  as  improperly  and  erroneously  adjudged 
BO,  In  England  such  trial  by  jury  is  very  generally  dis- 
pensed Avith, 

This  section,  therefore,  simply  provides  a  method  for 
determining  whether  a  party  be  or  not  mentally  competent 
to  be  put  upon  trial  under  that  provision  of  the  Revised 
Statutes,  which  enacts  that  "No  act  done  by  a  person  in  a 
state  of  insanity  can  be  punished  as  an  offense,  and  fw  in- 
sane person  can  be  tried,  sentenced  to  any  punishment,  or 
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punished  for  any  crime  or  offense  while  he  continues  in 
that  state."  (2  II  &,  Part  4,  C%..  1,  TlL  7,  §  2,  6^  Edn.) 
It  sometimes  happens  tliat  the  insanity  of  a  person  charged 
with  crime  (particularly  one  whose  course  of  life  has  been 
habitually  depraved  and  bestial)  is  not  discovered  until 
he  has  been  arrested  and  kept  imder  observation  for  some 
time.  Meanwhile,  not  having  been  judicially  declared  a 
lunatic,  there  is  nothing  that  forbids  the  finding  of  an 
indictment  against  him,  ( Wharton^a  Or.  Z.,  §  492,  Ath 
Edn,) 

Therefore,  in  Freeman  v.  Ths  People  (4  Denio,  9),  it  was 
held  that  where  a  prisoner  was  tried  for  murder  four 
months  after  the  crime  was  alleged  to  have  been  committed, 
it  was  competent  for  the  defendant  to  prove  that  he  was 
insane  at  the  time  of  the  trial,  with  a  view  to  establish  the 
defense  of  insanity  when  the  act  was  committed, 

2.  A  commission  appointed  under  this  section  differs 
from  an  ordinary  commission  de  hiv-atwo,  in  that  it  is  not 
ex  parte  and  upon  petition,  but  rather  in  the  nature  of  a 
compulsory  reference  upon  questions  incidentally  arising, 
and  where  such  reference  is  necessary  for  the  information 
of  the  court.  The  commissioners  thus  appointed  are  not 
properly  referees,  since  their  judgment  is  not  an  award,  but 
simply  an  opinion  upon  the  facts,  and  they  stand,  therefore, 
in  the  position  of  amm  ctiri^zej  or  assessors.  Whether  they 
should  be  sworn  faithfully  and  fairly  to  inquire  into  the 
matters  submitted  to  them,  before  entering  upon  their 
duties,  is  a  question  to  be  left  to  the  discretion  of  the  court. 
As  tht?y  are  neither  witnesses  nor  referees,  called  upon  to 
decide  finally  an  issue  raised,  it  would  seem  that  the  taking 
of  a  preliminaiy  oath  is  not  essential.  Besides,  their  labors 
are  pi*esumed  in  legal  intendment  to  be  performed  under 
the  eye  of  the  court  appointing  them,  and  in  that  sense 
they  form  part  of  the  court  quoad  hoc.  The  commissioners 
have  authority  to  subpoena  and  examine  witnesses,  and  may 
apply  for  compulsory  process,  if  necessaiy,  to  compel  their 
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attendance.  They  also,  and  of  necessity,  have  the  right  of 
access  to  the  prisoner,  but  must  examine  him  at  the  place 
of  confinement.  Upon  the  conclusion  of  their  labors,  the 
commissioners  should  present  a  written  report,  with  their 
signatures  severally  attached,  to  the  court  appointing  them. 
And  to  this  repoi-t  sliould  be  appended  the  minutes  of  the 
evidence  taken  by  them  upon  the  examination. 

In  the  case  of  a  commission  appointed  by  the  Governor, 
under  authority  of  the  next  section,  the  proceedings  vrill 
vaiy  somewhat.  There,  after  a  final  judgment  upon  a  cer- 
tiorari or  writ  of  error,  the  authority  of  the  court  being 
exhausted,  the  Governor  may  issue  a  commission  to  inquire 
into  the  mental  sanity  of  the  prisoner.  The  commissioners 
thus  appointed  need  not  be  swora,  but  before  proceeding 
to  the  discharge  of  their  duties  they  should  duly  notify  the 
sheriflE  in  whose  custody  the  paiiy  is  to  produce  him  before 
them,  at  the  place  of  his  confineTuentj  and  also  issue  the 
necessary  subpoenas  to  witnesses.  When  all  parties  are  as- 
sembled on  the  day  of  hearing,  they  should  proceed  to 
open  the  commission  by  making  pn>clamation,  and  reading 
the  Goveraor*8  warrant  to  them  to  inquire  into  the  mental 
sanity  of  the  prisoner.  The  prisoner  need  not  be  present 
at  the  taking  of  the  testimony,  and  no  counsel  are  to  be 
heard,  although  it  is  usual  on  such  occasions  to  invite  both 
the  district  attorney  and  the  prisoner's  counsel  to  be  pres- 
ent. If  any  fraud  or  collusion  between  witnesses  and  the 
prisoner  are  suspected,  the  witnesses  should  be  examined 
apart.  The  report  of  the  commissioners  to  the  Governor 
should  be  made  in  writing,  signed  by  each  one  of  them, 
and  the  minutes  of  evidence  taken  upon  their  examination 
should  be  aj^pended  thereto.  In  repoils  made  by  commis- 
sions of  the  above  kinds,  either  to  courts  or  the  Governor, 
it  is  not  within  the  province  of  the  commissioners  to  make 
any  recommendations  touching  the  final  disposition  of  the 
case.  Their  duty  is  to  state  simply  their  findings  upon  all 
the  facts  in  evidence,  but  not  to  offer  any  suggestions  by 
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way  of  influencing  the  judgment  of  the  tribunal  which  ap- 
pointed them. 

3,  The  State  Asylum  for  Insane  Criminals  being  organ- 
ized as  a  hospital  branch  of  the  State  prison  department, 
and  intended  only  for  the  care  and  treatment  of  carivictSj  it 
should  be  made  a  matter  of  serious  consideration  with 
judges  who  sometimes  commit  w/i-convicted  persons  to  its 
keeping,  as  to  what  class  of  insane  persons  being  under  in- 
dictment, and  before  trial,  or  acquitted  on  the  ground  of 
insanity,  should  be  sent  there.  The  mere  fact  of  an  indict- 
ment does  not  prove  guilt,  else  there  would  be  no  need  of 
a  trial  by  the  country;  and  as  innocence  is  always  pre- 
sumed until  the  contrary  is  proved,  no  person,  though  in- 
dicted, can  be  committed  to  a  State  prison  pending  his  trial 
and  conviction.  Ey  what  system  of  logic,  thei^fore,  any 
un-tried  insane  person,  irrespective  of  his  previous  charac- 
ter, is  sent  to  this  asylum,  we  fail  to  see ;  yet  it  is  often 
done.  It  is  doubtless  true  that  if  an  old  criminal,  who  has 
served  one  or  more  terms  in  the  State  prison  or  peniten- 
tiary, becomes  insane  pending  the  trial  of  a  fi*esh  indict- 
ment against  him,  he  might,  with  some  propriety,  be  sent 
there ;  but  it  should  be  othei-wise  with  a  person  never  be- 
fore indicted.  In  respect  to  such  a  person  the  theory  of 
innocence,  based  upon  previous  good  character  and  legal 
presumptions,  justify  no  such  disposition  of  his  custody  as 
that.  A  court  has  no  authority  to  impress  a  criminal  char- 
acter upon  an  un-convicted  person  by  decreeing  his  associa- 
tion with  convicts.  Such  an  arbitiaiy  exercise  of  power  is 
more  than  an  en'or.  If  it  was  necessary  to  give  courts  a  dis- 
cretionary power  in  choosing  the  place  of  confinement  of 
an  insane  culprit,  that  privilege  carries  with  it  the  duty  of 
being  guided  by  a  serious  consideration  of  all  the  facts  re- 
lating to  the  insane  person,  rather  than  by  the  name  or 
enormity  of  the  offense. 

It  seems  desirable  to  keep  in  mind  the  fact  that  the  com- 
joiiasion  of  an  offense  by  an  insane  pereou  does  not  consti- 
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tute  that  person  a  criminal,  for  actus  non  facit  reuvi  nisi 
fnens  dt  rea.  Nor  does  the  offense  prove  that  the  party  is 
naturally  inclined  to  the  commission  of  crime,  as  for  in- 
stance infanticide  committed  by  a  mother  while  laboring 
under  puerperal  insanity,  or  a  woman  made  insane  by  the 
shock  of  seduction  and  abandonment,  and  killing  her  se- 
ducer ;  or  arson  committed  t)y  yoking  persons  at  the  devel- 
opment of  puberty,  and  who  are  the  victims  of  epilepsy; 
or,  again,  innominate  offenses  committed  by  women  under 
the  overpowering  and  loathsome  cravings  of  pregnancy. 
These  are  cases  which  spring  from  an  inherent  weak- 
ness of  female  nature  at  periods  of  great  evolutionary 
crises.  No  moral  training  can  prevent  such  accidents,  since 
they  belong  to  the  sphere  of  the  convulsions.  Such  per- 
sons should  not  be  placed  in  the  Asylum  for  Insane  Crim- 
inals so  long  as  we  have  other  asylums  where  they  can  be 
as  safely  kept, 

g  21.  Tlie  Governor  ehitll  possesa  the  same  powers  conferred  upon 
courts  of  Oyer  and  Terminer  in  the  case  of  persons  confined  nnder  con- 
viction for  offenses  for  which  thepiuiishment  is  death,'  And  whenever 
any  person  under  seatcnce  of  deatJi  Bhal!  bo  declared  insane  and  irre- 
Bpousible,  by  ii  commission  duly  appointed  for  that  purpose,  the  Gov- 
ernor may,  iu  his  discretion,  order  his  removal  to  the  State  Lunatic 
Asylum  for  Insane  Criminals,  there  to  remain  until  restored  to  his  right 
mind,  and  it  shall  he  the  duty  of  the  medical  Bupei*intendent  of  such 
asylum,  whenever,  iu  his  opinion,  said  convict  ia  cured  of  his  insanity, 
to  report  the  fact  to  the  State  Commissioner  in  Lunacy  and  a  justice 
of  the  Supreme  Court  of  the  district  in  which  said  asylum  is  situated, 
who  shall  thereupon  inquire  into  the  truth  of  such  fact,  and  if  the 
same  be  proved  to  their  satisfaction*  they  shall  so  certify  it  under  their 
official  hands  and  seals  to  the  clerk  of  the  court  in  which  such  convict 
was  sentenced,  and  cause  him,  the  said  convict,  to  bo  returned  to  the 
custody  of  the  sherifif  of  the  county  whence  he  came,  and  at  the  ex- 
pense thereof,  there  to  be  dealt  with  according  to  law." 

1.  Laws  1871,  chap.  666,  §  2. 

2.  Amended  in  Laws  1876,  ch.  267,  §  1,  beginning  at 
"^wJ,"  whenever. 

Previous  to  the  passage  of  this  amendment,  when  the 
Governor  had  ordered  the  removal  of  any  insane  convict 
under  sentence  of  death  to  a  State  asylum,  and  the  day 
for  executing  such  sentence  had  passed,  there  was  no  juris- 
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diction  to  which  the  record  of  this  suspension  could  be 
remitted.  The  court  below  had  exhausted  its  powers  in 
the  sentence.  That  being  set  aside  iiidefinikly^  the 
removal  of  such  a  lunatic  to  an  asylum  by  the  Governor 
became  tantamount  to  a  pardon  to  take  effect  ujx)n  his  re- 
covery, since  there  was  no  authority  to  send  him  back,  for 
the  purpose  of  being  re-sentenced. 

(See  cases  of  the  People  v.  Buckhont^  Mescut.  Chuviher 
Jiecords,  Aug.^  1871 ;  People  v,  MontgoTnery,  Ib,^  OcL^ 
1872,  Am,  Jour,  Im.^  Jan,^  1873  ;  People  v,  Waliz^  Ib,^  Jtfby, 
1874,  reported  in  A^n,  Jour,  of  Insanity  for  Juh/^  1874; 
People  V.  Stattderma/nnj  Ex.  Gh,  Pec,,  Dec,  1875,  reported 
in  Am..  Jour.  Ins.  far  April,  1876;  People  v.  Pidoff,  Esc. 
Ch.  Pec,  May,  1871 ;  Am.  Jour,  Ins,,  April,  1872.) 

§  23.  The  costs  of  any  commission  of  luniicy  appointed  pursuant  to 
the  provisions  of  this  article  shall  be  a  charge  upon  the  county  in 
which  the  same  shall  have  been  executed  ;  and  the  certificate  of  the 
court  by  which  such  commisBion  ehitll  have  been  appointed,  shall  con- 
stitute a  legal  voucher  thereof  in  the  hands  of  the  county  treasurer. 
Provided,  nevertheless,  that  the  costs  of  all  commiseiona  appointed 
by  the  Governor  shall  be  defrayed  from  the  fund  appropriatod  for  the 
contingent  expenses  of  the  executive  department.  (Lanjs  1875,  cL 
574,  §  2.) 

§23.  Any  person  now  or  hereafter  confined  in  either  of  the  State 
Innatio  asylums  upon  the  charge  of  arson  or  murder,  or  attempt  at 
xnnrder,  or  highway  robbery,  under  the  proviaiona  of  this  aet  or  any 
former  act,  may,  upon  the  application  of  any  superintendent  of  an 
asylum,  be  brought  before  a  justice  of  the  Supreme  Court,  who  may 
order  his  removal  to  the  State  Lunatic  Asylum  for  Insane  Criminals 
at  Auburn.  The  provision  of  the  preceding  section,  requiring  the 
county  to  defray  the  expenses  of  a  person  sent  to  either  asylum,  shall 
be  equally  apphcable  to  similar  expenses  arising  under  this  section. 

§  24.  Any  person  who  ia  now,  or  shall  be  hereafter,  confined  in  any 
penit€ntiary,  and  who  shall  appear  to  be  insane,  may,  on  application 
of  the  superintendent  thereof,  be  transfen-ed  to  the  State  Lunatio 
Asylum  for  Insane  Criminals  at  Auburn,  under  an  order  of  any  justice 
of  the  Supreme  Court,  or  the  county  judge  of  the  county  in  which 
such  penitentiary  is  located,  upon  satisfactory  evidence  that  auch  per- 
son is  insane  ;  and  the  judge  snail  thereupon  order  his  removal  forth- 
with to  said  asylum,  where  he  shall  remain  until  recovered  or  other- 
wise dischargci  according  to  law. 

§  25.  The  penitentiary  from  which  such  convict  (if  nnder  sentence 
for  a  misdemeanor)  shall  have  been  transferred,  shall  be  liable  for  the 
expenses  of  his  care  and  maintenance  during  the  time  he  sliall  remain 
in  said  asylum,  provided  that  he  is  removed  therefrom  before  the 
expiratioQ  of  his  sentence.     If  he  ^hall  continue  insane  after  the  ex- 
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piration  of  the  time  for  which  he  was  sentenced,  then  the  connty 
from  which  ho  was  sent  to  said  penitentiary  shall  pay  his  expenses, as 
hereinbefore  provided  in  section  twenty-two  of  this  act,  {Laws 
1876,  cA.  574,  §3.) 

The  old  section  22,  which  was  amended  by  omitting  It, 
and  introducing  another  in  its  stead,  was  a  superfluous  one. 
Its  purview  is  fully  reached  by  §§  20-26  and  31.  The 
provision  in  relation  to  support  by  the  county,  and  recov- 
ery by  it  for  the  samcj  is  fully  covered  by  the  last  clause 
of  section  26.  This  number  should  be  accordingly  sub- 
stituted for  22  referred  to  above. 

§  26.  If  any  person  in  confinement  under  indictment  or  under  sen- 
tence of  imprisonnient,  or  under  a  criminal  charge,  or  for  want  of  bail 
for  good  behavior,  or  for  keeping  the  peace,  or  lor  appearing  as  a  wit- 
ness, or  in  consequence  of  any  summai^  conviction,  or  by  order  of  any 
justice,  or  under  any  other  than  civil  process,  shall  appear  to  be  insane, 
the  county  judge  of  the  county  where  he  is  confined  shall  institute  a 
careful  investigation,  call  two  respectable  physicians  and  other  credible 
witnesses,  invito  the  district  attorney  to  aia  in  the  examination  (and 
if  ho  deum  it  necessary,  call  a  jury,  and  for  that  j>iir|>o8e  is  fully 
empowered  to  compel  the  attendance  of  witnesses  and  jurors),  and  if 
it  be  satisfactorily  proved  that  he  is  insane,  said  judge  may  discharge 
him  from  imprisonment  and  order  his  safe  custody  and  removal  to  a 
State  asylum,  where  he  shall  re-muiu  until  restored  to  his  right  mind; 
and  then  the  snperintendenl  shall  inform  the  said  judge  and  district 
attorney,  so  that  the  person  so  confined  may,  within  sixty  days  there- 
after, be  remanded  to  prison  and  criminal  proceedings  be  resumed  or 
otherwise  discharged,  or  if  the  period  of  hia  imprisonment  shall  have 
expired,  he  shall  bo  discharged.  When  such  person  is  sent  to  an 
asylum,  the  county  from  which  ho  is  sent  shall  defray  all  his  expenses 
while  there  and  of  sending  him  bac^k  if  returned,  but  the  county  may 
recover  the  amount  so  paid  from  his  own  estate,  if  he  have  any,  or 
from  any  relative,  town,  city  or  county  that  would  have  been  bound 
to  provide  for  and  maintain  him  elsewhere,'  {Laws  1842,  ch,  135, 
§g  31,  32  ;  as  ameiukd  by  g  29,  ch,  280  of  1847,  and  the  present  acL) 

1.  A  lunatic  before  office  found  may  unquestionably  be 
indicted,  the  province  of  the  grand  jury  being  merely  to 
inquire  ew  parte,  whether  there  is  reason  to  believe  that  an 
offense  against  the  laws  has  been  committed,  and  whether  H 
a  certain  party  is  associated  therewith  as  its  perpetrator. 
They  simply  present  him  to  the  country  for  trial  as  the 
culprit.  In  England  it  is  an  established  rule  that  a  gi*and 
jury  have  no  authority  by  law  to  ignore  a  bill  for  murder  ■ 
on  the  ground  of  insanity  though  it  appear  plainly  from 
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le  testimony  of  witnesses  on  the  part  of  the  prosecution, 
lat  the  accused  was  in  fact  insane.  If  they  believe  that 
le  acts  committed  would,  in  the  case  of  a  person  of  sane 
dnd,  amount  to  murder,  it  is  their  duty  to  find  the  bilL 
Wha/rU  Or.  Law,  §  924;  Meg.  v.  McNaughton,  %  G.  &  P. 
195.) 

It  will  be  noticed  that  trial  by  jury  of  the  question  of 
insanity  is  not  required,  it  being  left  optional  with  the 
county  judge  to  sTimmon  one  or  not,  according  as  he  deems 
^t  necessary.  And  this  is  in  accordance  with  the  doctrine 
id  down  in  Smith  v.  Carll  (5  Johns,  Gh.  118).  Should  a 
ji  proB.  be  afterward  entered  to  the  indictment,  the  luna- 
tic upon  his  recovery  may  be  discharged  in  the  tminner  pro- 
vided by  law.  (§  33;  Tit,  Srd,  §  25.)  Or  if  he  continues 
insane  at  the  expiration  of  his  sentence  of  imprisonment, 
■e  may  be  dealt  with  as  any  ordinary  lunatic  —  that  is  to 
say,  he  may  be  returned  to  the  custody  of  hia  committee  or 
relatives ;  or  if  a  pauper,  to  the  custody  of  the  superin- 
tendents of  the  poor  of  the  county  whence  he  came. 

This  section  also  enacts  that  the  committee  of  any  insane 
bonvict,  provided  he  has  received  sufficient  funds,  may  be 
compelled  to  bear  the  expenses  of  his  maintenance,  cloth- 
ing, etc.,  while  in  a  State  lunatic  asylum.     And  an  action  to 
recover  back  such  expenses  may  be  maintained  against  the 
committee   by  the  county  from   which   he   was  sent,  and 
which  has  advanced  the  money  for  liis  support.     Thus,  a 
j^erson  convicted  of  murder,  before  sentence  was  passed, 
was  found  to  be  insane,  discharged  from  imprisonment  and 
|pnt  to   the  State  lunatic  asylum.      His  expenses    there 
were  paid  by  the  treasiu'er  of  the  county  from  which  he 
was  sent.     Held,  that  the  supervisors  of  the  county  could 
recover   from  the  committee  of  the  criminaPs  estate  the 
amount  so  advanced,  it  being  proved  that  such  committee 
held   property  of  the  criminal,  more   than   sufficient   for 
The  purpose.     (^Snpertyi'^sors  of  Orufiidaga  v.  Morgan^  4  Ab- 
^Ws  Ct.  of  Appeals  Dec.  335.) 
13 
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Wherever  the  offense  committed  is  one  of  a  minor  grade^ 
it  is  not  an  unfair  construction  of  the  above  section  to  say 
that  in  counties  having  legislative  authority  to  care  for  oZZ 
their  own  insane  (and  not  merely  their  chronic),  a  culprit 
may  be  sent  to  the  county  asylum.  Such  an  institution 
is  in  spirit  and  in  fact  a  branch  State  asylum  and  to  that 
extent  fulfills  the  intent  of  the  statute.  But  it  is  other* 
wise  when  the  offense  reaches  the  grade  of  a  felony.  (See 
note  to  §  20.) 

§  27.  If  a  person  imprisoDed  on  attachment  or  any  civil  process,  or 
for  the  non-payment  nf  u  militia  fine,  becomos  inBane,  one  of  the 
judges  mentioned  in  the  lust  preceding  section  of  this  act  shall  insti- 
tute  like  proceedingn  in  hk  catie  Vi^  are  re<^uired  in  the  case  provided 
for  in  sjiid  section;  but  notice  shall  be  given,  by  mail  or  otherwise, 
to  the  plaintiff  or  his  attorney,  if  in  the  Stat«;  and  if  it  shall  be 
proved  to  the  satiufHctiou  of  Haid  judge  that  the  prisoner  is  insane,  he 
may  discharge  him  from  imprisonment  and  order  him  into  safe  cus- 
tody and  to  be  sent  to  a  State  asylum.  The  provisions  of  the  last 
preceding  section,  requiring  the  county  to  defniy  the  expenses  of  a 
patient  sent  to  a  State  asylum,  nhall  be  equally  applicable  to  similar 
expenses  arising  under  this  section.'  \Law»  1*842,  ch,  135,  §  32,  a^ 
amended  by  present  act. ) 

1.  An  order  of  discharge  must  direct  the  prisoner  to  be 
sent  to  some  State  lunatic  asylum,  and  an  omission  to  so 
direct  renders  such  order  void^  because  the  duty  of  sending 
to  the  asylum  is  inseparably  connected  with  the  power  to 
discharge.  (^mJi  wPettiboiie,  4:  K  Y.  300;  aff'd^  b  Bwrb. 
273;  see,  also,  case  of  Wm.  Hoffman^  chap,  322,  Laws  of 
1872.) 

§  28,  Persona  charged  with  misdemeanor  and  acquitted  on  the 
ground  of  iuHanity  may  be  kcj>t  in  custody  and  scut  to  a  State  asylum, 
in  the  same  way  afl  persons  charged  with  crime,  and  their  expenses 
shall  be  paid  in  the  like  manner.  (Laws  1842,  ch.  135,  §  34,  as  amended 
by  present  act*) 

g  29.  The  boards  of  supervisors  in  the  respective  counties  of  this 
State  are  hereby  empowered,  and  it  shall  be  their  duty,  annually  to  fix 
and  determine  the  compensation  to  be  allowed  and  paid  to  officers  for 
the  conveyance  of  javcnile  delitiquenta  to  the  houses  of  refnge,  and  of 
lunatics  to  the  insane  asylums,  and  no  other  or  greater  amount  than 
that  so  fixed  and  determined  shall  be  allowed  and  paid  for  Buch  ser- 
Tioe.  {Laws  1859,  ch.  254,  §  1.) 
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^  PLEA  OP  IN8AX1TY  AS  AN  ANSVTER  TO  AN  INDICTMENT. 

g  30.  Wbenever  any  person  in  coufiaemoiit  nuder  indictment  for  the 
crime  of  arson,  murder,  or  attempt  at  nmrdor,  or  highway  robbery, 
desires  to  offer  the  pica  of  insanity  iis  a  general  traverse  and  his  whole 
defense  to  such  indictment,  he  shall  present  such  plea  at  the  time  of 
his  arraignment,  and  at  no  other  stage  of  tlie  trial  but  this,  shiill  ench 
plea  or  defense  be  received  or  entertained  by  the  court;  and  the  court 
oefore  whom  such  trial  is  pending  Rhall  have  power,  with  the  concur- 
rence of  the  presiding  jmi^  thereof,  to  appoint  a  commission  to  ex- 
amine such  person  and  to  inquire  and  report  to  the  court  aforesaid, 
npon  tho  fact  of  his  mental  sanity  at  the  date  of  the  offense  with 
wnich  he  stands  charged.  The  commission  aforesaid  shall  institute  a 
careful  investigation^  call  such  witnesses  as  may  be  necessary,  and  for 
that  purpose  is  full/ empowered  to  compel  the  attendance  of  witnesses. 

Upon  the  report  of  said  commission,  if  the  court  before  whom  such 
indictment  is  pending  shall  find  that  snch  person  was  insane  and  iri'e- 
Bponsible  at  the  date  of  the  offense  with  which  he  stands  charged,  the 
court  aforesaid  shall  order  his  removal  to  sooie  State  lunatic  asylum, 
there  to  remain  for  observation  and  treatment,  until  such  time  as,  in 

tthe  opinion  of  a  justice  of  the  Supremo  Court,  it  is  safe,  legal  and 
right  to  discharge  him. 
This  new  provision  was  introduced  to  simplify  and  lessen 
the  casts  of  trials  where  the  insanity  of  the  defendant  is 
the  sole  answer  to  the  indictment.  It  is,  in  many  senses, 
a  corollary  to  §  20  and  §  26,  where  the  court  may  inquire 
summarily  into  the  sanity  of  a  party  under  indictment 
for  certain  enumerated  crimes,  or  even  under  any  criminal 
charge.  The  matter  is  to  be  tried,  therefore,  £ts  a  pre- 
liminary issue,  because  at  common  law  the  fact  might 
be  pleaded  and  replied  to  ore  ientis  and  a  venire  awarded, 
returnable  instanter,  in  the  nature  of  an  inquest  of  office. 
{Foster ^  46;  1  Lew,  61;  Rvm,  on  G,  dc  M.  by  Gh'eaves^ 
14;  Whart  Or.  Z.,  §  53.)  There  are  precedents  also  to 
show  that  in  issues  of  lunacy  the  inquiry  should  be  ex- 
tended back,  in  order  to  determine  how  long  the  insanity 
had  existed,  and  if,  under  section  20,  the  inquiry  can  be 
made  upon  the  party  appearing  to  be  insane  at  the  time  of 
trial,  it  is  manifestly  proper  that  the  inquiry  should  be 
carried  back  a  reasonable  time,  since  it  might  possibly  show 
the  party  to  have  been  insane  at  the  date  of  the  criminal 
B  act.  {Freeman  v.  Tlie  Peojjle,  4  Denio^  9.)  Loi-d  Cotten- 
'  HAM  (/n  r$  WhiUaker,  4  My.  &  Or,  441)  said,  "that  the 


100 


CARE  AND  CUSTODY  OF  THE  INSANE. 


law  required  and  the  jury  were  bound  to  ascertain  the 
period  at  which  the  lunacy  began." 

In  order  to  amplify  pi*oceeding3  and  to  enable  the  de-  ■ 
fendant  to  present  his  defense  of  insanity  at  the  most 
proper  time,  he  is  required  to  plead  it  upon  arraignment 
This  plea,  like  any  other,  is  a  matter  upon  which  the  judg- 
ment of  the  court  is  free  to  exercise  itself.  It  is  not  a  plea 
to  the  jurisdiction  so  much  as  a  plea  in  abatement,  and  it  M 
is  intended  to  cover  that  class  of  cases  of  insanity  repre- 
sented  at  common  lawbj'  the  term  "lunartc."  It  is  part  of 
the  negative  plea  of  not  guilty,  and  is  given  merely  in  re- 
buttal of  the  prima  facie  case  that  the  State  must  make 
out  of  guilt  and  sanity.  {State  v. Crawford^  Am,  Law  Reg,^ 
vol  14,  p,  21;  Cam,  v.  Thurlow,  24  Pick.  374;  State  v, 
BarUett,  43  N,  K  224.) 

The  term  "  lunatic,"  as  employed  by  Hale  and  Coke  (I 
P,  C.  32 ;  Pev€7'ly^8  case,  4  Pep,  128),  and  in  our  day  by 
Kent  {Matter  of  Parker^  2  Johns.  Ok  232),  meant  one 
whose  insanity  had  recurrences  of  exacerbation  and  diminu- 
tion amounting  almost  to  disappearance  {quigaudet  Incidis 
iniervalUs),  Science  shows  that  these  intervals  are  merely 
diminutions  in  expression  of  the  insanity,  and  not  a  suspen- 
sion or  removal  of  the  disorder;  for  in  all  conditions  of  hu- 
man physiology  and  pathology  there  are  full  and  ebb  tides, 
and  a  lucid  interval  in  insanity  belongs  to  the  latter  class. 

Now,  since  in  this  condition  a  man  not  under  the  obser- 
vation of  experts  may  appear  sane  enough  to  be  put  upon 
trial,  and  is  not,  therefore,  included  in  the  provisions  of 
section  20,  the  present  section  was  introduced  to  afford  him 
the  opportunity  of  having  his  mental  condition  inquired 
into  in  UmtJie.  There  can  be  no  question  of  the  right  of 
the  court,  before  which  such  a  plea  is  made,  to  appoint  a 
commission  to  inquire  into  the  fact  alleged  in  this  case  as 
well  as  in  that  of  section  20,  because  the  Revised  Statutes 
{Part  4,  Oil.  2,  Tit.  5,  §  13)  insure  to  every  pai'ty  indicted 
an  election  as  to  the  matter  of  his  defensa     And  when  thus 
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"interposed  in  good  faith,  the  co^l^t,  having  in  \'ie\v  the  ulti- 
mate consequences  of  such  a  plea,  cannot  well  refuse  to  ap- 
point the  commission.  This  right  on  the  part  of  the  de- 
fendant, and  this  discretionary  power  on  the  part  of  the 
court,  were  fully  recognized  in  Freeman  v.  The  People  (4 
DeniOf  9),  and  it  was  there  held  that,  while  in  issues  of  in- 

KBanity  the  most  discreet  and  proper  way  of  detennining  the 

Hl^uefition   was  by  trial   by  Jury,  other   modes  might   he 

Bmdopt^d  in  the  discretion  of  the  court. 

H    The   reason  of  such  a  rule  is  obvious,  for  the  object 

^of  any  trial  under  an  indictment  is  always  to  deter- 
mine whether  a  party  charged  with  crime  shall  con- 
tinue in  the  custody  of  the  State,  to  abide  its  judg- 
ment in  the  matter  of  penalties  to  be  inflicted  upon  him, 
if  proved  guilty.  But  when  a  dangerously  insane  per- 
son, who  cannot  be  legally  07it  of  the  custody  of  the  State, 

Btnd  at  the  same  time  cannot  be  a  criminal  uuder  its  laws, 
and  yet,  being  indicted,  claims  that  very  custody  which 
criminals  seek  to  escape  from,  why  should  lie  be  compelled 
to  put  himself  upon  trial  for  the  purpose  of  determining 
the  very  thing  which  he  offers  to  prove  at  the  outset  can- 
not legally  inhere  in  him,  viz.,  guilt?  His  plea  is  in  the 
nature  of  a  plea  in  abatement,  and  if  it  prevails,  the  indict- 
ment must  be  quasheil,  because  this  latter  charges  crime, 
while  the  former  charges  legal  incapacity  to  commit  it. 
Guilt  presupposes  sanity  as  a  sine  qua  nati  (^State  v.  Pike^ 
49  N,  II.  431);  aud  the  two  states  of  insanity  and  guilt 
being  simultaneously  incompatible,  the  plea  of  mental  in- 
capacity is  part  of  the  negative  plea  of  not  guilty  which 
the  defendant  may  always  offer  in  answer  to  the  indict- 
ment. (1  ArchboliPs  Or.  PL,  Watennan^s  £d\  359,  n.;  2 
Jlal^a  P.  C.  238 ;  10  East,  88  ;  8  Sniedes  &  Marshall,  587.) 
Again,  no  provision  is  made  for  a  Jury  trial  in  the  case 
of  the  commission  to  be  appointed  above,  any  more  than  in 
§  20,  because  in  this  case  the  party  does  not  allege  that  lie 
is  wrongfully  deprived  of  his  liberty,  nor  does  he  seek  to 
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obtain  it  tkrough  the  judgment  of  his  peers.  He  admits 
the  justice  of  the  custody,  but  denies  the  right  of  the  State 
to  couple  with  it  such  penalties  as  are  annexed  to  convic- 
tions for  crime.  The  issue  here  is  not  one  of  guilt,  but  of 
sanity.  He  pleads  that  he  was  insane  at  the  date  of  the 
commission  of  the  offense  with  which  he  stands  charged, 
and  asks  for  a  tribunal  before  which  he  can  establish  that 
fact  under  the  statute.  But  in  doing  so  he  must  conform 
to  its  terms,  since  there  can  be  no  question  that  the  Legis- 
lature may  alter  inetliuds  of  procedure,  and  so  may  specify 
at  what  stage  of  a  trial  such  plea  shall  be  received.  {Cbn- 
stitution  of  1846,  Art  VI,  §  8.) 

Should  the  court,  upon  the  return  of  the  commission,  find 
that  the  party  failed  to  sustain  his  plea  of  insanity,  the 
trial  must  proceed  in  the  oixlinaiy  way,  and  the  party  can- 
not again  offer  it  for  the  purpose  of  having  it  decided  by  a 
jury.  It  is  doubtless  true  that  in  Freeman  v,  TJie  PeopU 
it  was  held  that  the  finding  of  a  jury  upon  a  preliminary 
issue  that  the  prisoner  was  th-eii  saue  could  not  be  taken 
into  consideration  upon  the  question  of  insanity,  set  up  as 
a  defense  upon  the  trial.  But  that  preliminary  issue  had 
reference  only  to  the  alleged  insanity  of  the  prisoner  at  the 
time  of  the  trial,  the  object  being  to  raise  a  presumption  in 
favor  of  his  insanity  at  the  date  of  his  offense. 

Under  the  present  section  of  the  statute  the  issue  is  the 
insanity  of  the  party  at  the  time  of  the  crime  charged,  for 
that  is  what  the  indictment  relates  to.  If  he  establishes 
that,  he  acquits  himself.  If  he  fails  to  do  so,  and  is  not 
even  insane  at  the  time  of  the  trial,  so  as  to  come  within 
the  purview  of  section  20,  then  thei'e  seems  no  good  reason 
why  he  should  be  allowed  to  offer  the  same  plea  as  his  sole 
defense  a  second  time,  unless  we  can  find  some  constitu- 
tional right  permitting  him  to  do  so. 

There  are  grounds,  however,  on  which  to  doubt  whether 
there  be  any  thing  in  the  nature  of  a  constitutional  right 
to  a  trial  by  jury  in  cases  of  lunacy,  and  whether,  if  this 
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■  be  so,  all  procedure  of  this  kind  is  not  the  creature  of  usage 
or  statutory  enactment.  Certainly,  at  common  law,  any  one 
might  confine  a  lunatic  (^Seepage  51, n,),  and  our  Revised 
Statutes  require  the  relatives  of  such  a  person  having  no 

■property  or  committee  to  provide  for  his  confinement,  and  to 
confine  him.  This  they  may  do  in  a  private  house,  and  with- 
out process  of  law,  subject,  nevei-theless,  to  damages  if  they 
thus  imprison  one  not  insane.  Under  section  first,  Tit.  1, 
Art.  1  of  the  Act  of  1874,  a  party  8ho\vn  to  be  insane  may 
be  committed  to  an  asylum  upon  the  certificates  of  two 
qualified  medical  examiners,  duly  approved  by  a  judge  of 
a  court  of  record,  with  whom  it  is  left  optional  to  sum- 
mon a  jury.  No  one  doubts  the  legality  of  such  proceed- 
ings. They  are  consecrated  by  time  and  immemorial  usage. 
In  Smith  V.  Carll  (5  Johns,  Ch.  118),  Chancellor  Kent 
held  that  the  question  of  sanity  of  an  alleged  lunatic  could 

(always  be  trieil  without  a  jury,  provided  the  court  could 
decide  of  itself  and  to  its  owii  8atisf:iction  upon  the  evi- 
dence ;  and  he  cites  a  number  of  English  cases  in  supjwrt 
of  this  doctrine.  {Shelf ord^  p,  37,  note  a.) 
K  But  the  defendant  who  fails  to  establish  his  insanity  by 
commission  at  the  outset,  d<jeH  not  thereby  lose  the  oppor- 
tunity of  showing  a  ijualified  responsibility  only,  before 
fthe  jury  appointed  to  try  the  indictment.  For,  under  a 
mixed  defense,  he  may  show  provocation  with  heat  of 
blood  acting  upon  an  inherited  insane  temperament,  and 
therefore  upon  a  mind  weakened  by  its  connection  with  a 
eak  brain;  or  he  may  show  terror  amounting  to  panic  fear 
(owing  to  this  temperament),  and  a  belief  of  impending  de- 
struction of  his  life,  not  likely  to  occur  in  a  stronger  mind. 
Or  he  may  show  imj)ulse  passing  beyond  control,  owing  to 
some  disordered  condition  of  his  brain,  not  intentionally  pro- 

fuced  for  the  pur]>ose  of  committing  a  felony.     Or,  again, 
e  may  show  that  he  was  once  insane,  and  discharged,  as 
apparently  cured ;  or  that  he  had  suffered  from  forms  of 
fever  habitually  developing  delirium  in  him  as  an  index  of 
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easily  induced  cerebral  congestion;  or  that  he  was  an 
epileptic ;  or  that  he  had  received  blows  upon,  or  wounds 
of  the  head  of  a  serious  character,  followed  by  unmis- 
takable symptoms  of  recurring  disturbance  of  the  brain 
and  of  his  habits  of  conduct  and  feeling;  or  he  may 
show  that  his  mind  has  been  weakened  by  often  repeated 
excesses  in  drink  or  opium,  which,  whether  followed  by 
delirum  tremens  or  not,  tend  j>ennanently  to  lower  its 
power  of  self-control  when  under  any  sudden  violent  ex- 
citement. All  these  conditions  he  may  show,  and  thus, 
without  proving  an  established  status  of  insanity,  may 
yet  give  color  to  the  existence  of  a  mental  state  calculated 
to  lower  his  power  of  reasoning  and  self-control  when 
under  strain,  and,  therefore,  in  relation  to  the  particular 
act  with  which  he  stands  charged.  But  he  cannot  show 
these  things  as  proofs  of  mental  incapacity,  unless  for  the 
purpose  of  proving  himself  to  be  actually  non  compos 
(^Patterson  v,  PeopU^  46  Barb,  625),  and  that  the  statute 
now  requires  him  to  do  solely  upon  aiTaignment.  Hence, 
the  foregoing  facts  in  his  mental  history  would  serve  only 
to  show  qualified  responsibility,  and  to  reduce  the  degree 
of  the  offeuae,  but  not  to  establish  absolute  irre8ix>nsibility. 
(^Roberts  v.  People^  19  Mick  401;  Andersen  v.  JState,  43 
Oo7i/i,  514.) 

And,  if  the  jury  choose  to  interpret  this  as  implying  in- 
sanity quoad  hoc,  there  is  nothing  in  the  statute  to  forbid 
it.  In  that  event  they  must  find  a  special  verdict  so  stating 
it  (§  81),  whereupon  the  party  is  committed  to  an  tisj'lum  ■ 
for  observation  and  treatment,  his  previous  acts  showing 
him  to  be  a  dangerous  lunatic,  not  safe  to  be  at  large.  The  h 
final  disposition  of  the  paity  is  the  same  in  either  event.  V 

Reviewing  the  salient  points  of  the  above  section  we  find 
that  in  the  first  instance,  a  commission  is  appointed,  and 
the  county  spared  the  cost  of  one  or  more  trials.  In  the 
second,  the  trial  goes  on  in  the  usual  way,  save  that  no 
commission  can  be  appointed,  because  no  special  plea  of 
insanity  can  there  be  inter2>osed.     For  under  rules  of  plead- 
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g  at  common  law,  the  general  issue  cannot  be  pleaded 
ther  \rith  a  special  plea,  since  this  would  constitute 
duplicity.      Therefore,  the  alleged  insanity  of  the  defend- 
ant being  a  special  plea,  must  first  l>e  beard  and  determined/ 
If  the  accused  fails  to  sustain  his  special  plea,  the  gen" 
eral  issue  will  then  be  tried  under  a  re^^pondeut  ouster,  but 
nothing  more,  for  it  is  a  rtde  that  a  party  having  once 
leaded  generally,  cannot  afterward  plead  specially,  because 
ch  a  plea  is  not  divisible,     (2  Swmi,  626 ;  2  Terger,  248 ; 
Chx'8  C!  G  85 ;  WJiaH.  Of\  Z.,  §  535 ;  8  Smedes  &  Mar^ 
\  587.)     The  statute  thus  gives  an  alternative  course  of 
efense  to  the  party  indicted,  in  which  it  is  also  made,  for 
economy's  sake,  the  interest  of  the  prosecution  to  join,  be- 
cause, whatever  may  be  the  issue  of  the  trial,  the  defend- 
ant must  eventually  remain  in  the  custody  of  the  State. 
(See  case  of  People  v,  Jenishy  N'.  Y.  Geiu  SemonSy  Dec. 
enUf  1874,  reported  in  the  Am.  Jour,  Jrisaniiy,  Aprils 
1875 ;  People  v.  DiUon,  N,  Y.  Oyer  arid  Terminer,  April 
Terniy  1876 ;  People  v.  Peno-  Ville,  N.  Y.  Gen,  Sess.,  March 
erm,  1877.) 

§  31,  Whenever  any  person  accused  of  the  crime  of  araon,  murder, 
►r  attempted  murder,  or  highway  roblwry,  shall  have  been  acquitted 

ipon  trial  upon  the  grrniud  of  insanity,  the  jury  Bliall  bring  in  a 
f»pecial  verdict  to  that  effect  and  bo  state  it  in  their  finding ;  and  the 
[ooart  before  whom  such  trial  is  had,  shall  order  such  person  to  be  com- 

itted  to  some  State  lunatic  asylum,  there  to  remain  for  observation 

id  care  until  such  time  as,  in  the  judgment  of  a  justice  of  the 
Supremo  Court,  founded  upon  satisfactory  evidence,  it  is  safe,  legal 
and  right  to  discharge  him/ 

f  1.  The  object  of  this  provision  is  to  secure  some  method 
for  detaining  the  party  under  observation  until  it  is  judici- 
ally ascertained  that  it  is  safe  to  discharge  him.  liecent 
^  acquittals  on  the  ground  of  a  tranmtory  rnmiia*  neither  pre- 
Beetling  nor  succeeding  the  criminal  act,  but  supervening  at 
that  moment  alone  and  expiring  with  the  commission  of 
the  act,  have  shown  the  necessity  of  providing  against  the 


"The  cases  of  McFarlantl  and  Cole  in  thie  State^  and  of  Sickles  in  the  District 
[of  Columbia,  are  canca  io  poiut. 
14 
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immediate  discharge  of  such  parties  from  custody.  Semd 
furio8U8  aenvper  furiom.%  prmmiiniiur.  They  are  dangerous 
lunatics  by  their  own  showing,  and  of  imminent  peril  to 
^he  community,  which  has  a  right  to  enforce  their  seclusion 
until  satisfied  by  due  process  of  law  that  it  is  "  safe,  legal 
and  right "  to  discharge  them.* 

g  32.  Whenever  any  insane  person  in  confinement  nnder  indictment 
shall  be  committed,  as  hereinbefore  recited,  to  any  State  lanatic 
aaylnm,  the  county  from  wliich  he  is  sent  shall  defray  all  the  expenses 
of  such  person,  while  at  such  asylum,  and  the  expense  of  returning 
him  to  such  county  ;  but  the  county  may  recover  tlie  amount  so  paid 
from  his  own  estate,  or  from  any  relative,  town,  city  or  county  that 
would  have  been  bound  by  existing  laws,  to  provide  for  and  miutitain 
hira  elsewhere.' 

L  See  note  to  §  26  and  case  cited. 

g  33.  Whenever  any  insane  person  in  confinement  under  indictment 
for  arson,  murder,  or  attempt  at  murder*  or  highway  robbery,  or  who 
has  been  acquitted  thereof  on  the  ground  of  insanity,  and  baa  been 
committed  to  some  State  lunatic  afiylunij  pursuant  to  the  provisions 
of  the  preceding  sections^  shall  be  restored  to  his  right  mind,  it  shall 
be  the  duty  of  the  superintendent  of  such  asylum,  to  give  notice 
thereof  to  the  State  Commissioner  in  Lunacy,  who  shall  thereupon  in- 
quire into  the  trntli  of  such  fact,  and  if  the  same  shall  bo  proved  to 
his  satisfactioQ,  he  shall  so  certify  it  under  his  official  hand  and  seal 
to  a  justice  of  the  Sujiremo  Court  of  the  district  in  which  such 
asylum  is  situated,  who  shall  thereupon  and  upon  such  other  facts  as 
may  bo  proven  before  him,  determine  whether  it  is  safe,  legal  and 
rigfit  that  such  party  in  continement  as  aforesaid,  should  be  dis-  , 
charged.'  ^ 

1.  This  section  is  a  corollary  to  section  31,  and  provider  a  ^ 
proper  medico-legal  tribunal  before  which  the  fact  of  res- 
toration  to   sanity  can    be    inquired   into   and  judicially 
determined.     The  proceedings  are  in  the  natiu'e  of  a  mduiB 
inquirendwm  on  the  part  of  the  State. 

g  34.  No  insane  person  confined  in  any  county  poor-honse  or  county 
asylum  shall  be  discharp;ed  therefrom  by  auy  keeper  of  such  establish- 
ment, by  any  superintendent  of  the  poor,  or  by  any  other  county 
authority,  without  an  order  from  a  county  judge  or  judge  of  the 
Supreme  Court,  founded  upon  satisfactory  endence  that  it  is  safe, 
legal  and  right  to  make  such  discharge,  Jis  regards  the  individual  and 


"The  case  of  Scannel!  (N.  Y.  Oyer  and  Ter.,  Nor.,  1875)  would  have  also, 
iipou  his  ar<]uitt«l,  led  to  an  immediate  dischftrge  but  for  Wih  provision.  His 
return  to  sanity  hail  to  be  judicially  established  under  §  33,  hereinafter. 
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the  public'  The  violation  of  this  provision  shall  be  doemcd  a  mis- 
demeanor, and  be  punishable  by  a  line  not  exceeding  five  hundred 
dollars  nor  less  than  one  hundred  dollars,  in  tlie  discretion  of  the 
court.  This  Bcction  shall  not  apply  to  the  counties  of  New  York 
^tod  Kings;  but  no  insane  person  ahall  be  discharged  from  either  of 
♦ittie  lunatic  asylums  of  the  said  eonuties,  without  the  certificate,  in 
writing,  of  the  physician  thereof,  which  certilicate  shall  be  filed 
and  kept  in  said  asylum  statiug  that  such  diBclmrge  is  safe  aud 
proper. 

1.  Except  in  the  case  of  a  Inrtatie  kept  by  contract  and 
as  a  private  patient  in  a  poor-house.  Such  an  one  may  be 
removed  without  an  order  from  a  county  judge  or  justice 
of  the  Supreme  Court.  (Alger  et  al,  v.  MUlery  56  Barb* 
227.) 

§  35.  The  boards  of  managers  of  State  lunatic  asyluma  are  hereby 
authorized  to  appoint  two  or  more  of  the  attendants  and  employees  of 
aaid  asylums  as  policemen,  whoso  duty  it  Rhall  be,  under  the  orders  of 
the  superintendent,  to  arrest  and  return  to  the  asylum  insane  persona 
who  may  escape  therefrom. 

§  36.  The  resideu'-  officers  of  all  State  lunatic  asylums,  and  all  at- 
tendants and  assistants  actually  employed  therein  shall,  during  the 
tinio  of  such  employment,  be  exempt  from  servinff  on  jurica,  and  in 
time  of  peace  from  service  iu  the  militia,  and  tne  certificate  of  the 

perinteudent  shall  be  evidence  of  the  fuct  of  such  employment. 


f 


AKTICLE  THIRD. 

Maintenance  of  the  inmne* 

§  37.  Whenever  any  person  who  is  possessed  of  anfficiont  property 
to  maintain  bimseU,  becomes,  by  lunacy  or  otherwise,  so  far  disordered 
in  his  senses  as  to  cndnnger  his  own  person  or  the  person  or  property 
of  others,  it  shall  be  the  duty  of  the  committee  of  his  person  and 
estate  to  provide  a  suitable  place  for  hie  couliuemeut,  and  to  coutine 
ftnd  mainUin  him  in  such  manner  as  shall  be  approved  by  the  proper 
legal  authority;'  and  in  every  case  of  lunacy  hereafter  occurrin;;^?  the 
lunatic  shall  be  sent  within  ten  days  to  eomo  State  lunatic  asylum,  or 
to  such  public  or  private  asylum  as  may  be  approved  by  a  standing 
order  or  resolntion  of  the  supervisors  of  the  county.*  The  superiu- 
tendents  aud  overseers  of  the  poor  arc  severally  enjoined  to  see  that 
this  provision  be  carried  into  effect  in  the  most  humuue  and  speedy 
manner,  as  well  in  csase  the  lunatic  or  his  relatives  are  of  sufticient 
ability  to  defray  the  expeuses,  as  in  case  of  a  pauper. 

11.  See  note  to  §  6. 
2.  lb,;  Supervisors  of  Onondaga  v.  Morgan,  4  AbbotCa 
.  App.  Dec,  335. 

§  38.  When  the  personal  property  and  the  rents,  profits  and  income 
of  the  real  estate  of  any  idtut,  lunatic  or  person  of  uueiouud  mind 
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shall  be  insiifficient  for  hie  maintenance,  or  that  of  his  family,  or  for 
the  education  of  his  children,  it  siiall  be  the  duty  of  the  committee 
of  his  estate  to  apply,  by  petition,  to  the  Supreme  Court,  or  to  the 
conrt  having  jurisdiction,  for  authority  to  mortgage  or  sell  the  whole, 
or  60  much  of  the  real  estiite  as  shall  be  necessary  for  that  purpose; 
upon  which  the  same  reference  and  proceedings  shall  he  had,  and  a 
like  order  shall  be  entered,  as  directed  in  section  nine  of  Title  second 
of  this  act,  and  the  court  shall  direct  the  manner  in  which  the  pro- 
ceeds of  such  sale  shall  be  secured,  and  the  income  or  produce  thereof 
appropriated. 
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TITLE  SECOND. 

OARB  OF  THE   ESTATES   OF   INSANE    PERSON'S. 

Sectiok  1,  The  Supreme  Court'  shall  have  the  care  and  custody  of 
all  idiuta,  lunatics,  persons  of  unsound  mind  and  persons  who  shall  be 
incapable  of  conducting  their  own  affairs  in  consequence  of  habitual 
drunkenness,'  and  of  their  real  and  personal  estates,  so  that  tlie  same 
shall  not  be  wasted  or  destroyed,  aud  shall  provide  for  their  safe-keep- 
ing and  maintenance,  and  for  the  maintoiiance  of  their  families  and 
the  education  of  their  children  out  of  their  pei-sonal  estates,  and  the 
rents  and  profits  of  their  real  estate  respeettvely.  And  the  county 
conrt  shall  have  a  similar  jurisdiction  in  the  care  and  custody  of  the 
person  and  eetate  of  a  lunatic  or  person  of  unsound  mind  or  an  hab- 
itual drunkard  resident  within  the  county. 

1,  In  England  the  custody  of  the  person  and  estates  of 
lunatics  was  originally  vested   in   the  Crown  as  parens 
patriw.      But  this  pi'erogative  could  be  exercised  by  any 
officer  to  whom  a  waiTant   under  the  King's  hand   was 
given  for  that  purpose.      It  eventually  devolved  upon  the      , 
Lord  Chancellor,  not  virtute  officii^  but  as  the  King's  dele-  fl 
gate,  to  ascertain  the  lunacy  of  any  party,  upon  a  petition  " 
to  him,  duly  verified  by  affidavit  alleging  such  a  condition.  ^ 
Whereupon  a  writ  de  lunatico  was  issued  to  the  sheriff  of  B 
the  county  where  the  alleged  lunatic  resided,  requiring  him 
to  try  such  issue  by  a  jury.      As  the  purpose  of  this  writ 
was  to  determine  a  question  of  forfeiture  to  the  Crown, 
the  actual  control  of  the  person  and  estate  of  a  lunatic  did 
not  begin  until  office  found  iia  its  favor,     (Jacob's  Law 
Dkt.,  Idiot;  Tomhjii's  L.  Diet.,  Ik  ;  4  Bra,  Ok  Pr.  223; 
Shelford  on  Lunatics^  9;  8  Rep,  168.) 


CARE  OF  TUE  ESTATES  OF  INSANE  PERSONS.     109 


I 


•^ 


Be 

Kin 


But  a  distinction  was  made  between  idiots  and  lunatics 
in  relation  to  the  resulta  of  aucli  fimliiig.  In  the  rase  of 
an  idiot,  the  Crown  having  a  beneficial  interest,  had  the 
custody  of  his  person  and  lands  during  his  life-time;  in  the 
case  of  a  lunatic,  the  King  was  a  mere  trustee,  acting  as 
parens  /»a//"WF,  and  not  taking  any  thing  to  his  ovvn  use. 

Judge  Story  (iiJ/.  Jurisp.^  §  1364  n.)  says,  in  explanation 
of  the  authority  of  the  Lord  Chancellor  over  persons  of 
unsound  mind,  "that  the  Lonl  Chancellor  acts  merely  as 
delegate  of  the  Crown,  and  exercising  its  personal  preroga- 
tive as  parens patriw  in  Chancery,  and  not  as  a  court  of 
equity." 

Having  largely  borrowed  the  forma  of  our  judicature, 
both  equity  as  well  as  common  law,  from  that  of  England, 
it  was  at  an  early  day  enacted  by  the  Legislature  of  New 
York,  that  "  the  Chancellor  should  have  the  care  and  pro- 
ide  for  the  safe-keeping  of  all  idiots  and  of  their  lands 
and  tenements,  goods  and  chattels."  (2  Q-reenl,  25,  A,  D. 
1788 ;  Cliap,  30,  LawB  of  1801 ;  1  Rev,  Laws,  147,  §  1 ;  2 
Eev.  Stat.  (1830),  52,  §  1;  3  Edw.  Ch,  380.) 

The  Constitution  of  1846  (^r^.  ^Y/F)  transferred  the 
jurisdiction  of  the  Court  of  Chancery  to  the  Supreme  Court, 
over  all  mattera  which  hail  formerly  been  cognizable  by 
the  former  tribunal,  and  it  is  under  this  clause  therefore 
that  the  above  provision  was  enacted. 

By  sectum  263,  §  8  of  the  New  Code  of  Civil  Proced- 
ure, the  civil  jurisdiction  of  each  of  the  Superior  City 
Courts  extends,  concurrently  with  that  of  the  Supreme 
ourt,  to  the  custody  of  the  person  and  the  care  of  the 
property  of  idiots,  lunatics  and  habitual  drunkards,  found 

competent  to  manage  their  affairs. 

2.  Habitiud  DnniJcards.  Under  2  R  S.  52,  §  1,  the  power 
of  the  Chancellor  was,  by  chap.  109  of  the  Laws  of  1821,  and 
chap.  135  of  1822,  extended  to  the  estates  of  habitual  drunk- 
ards and  persons  of  unsound  mind,  as  in  the  cases  of  idiots 
and  lunatics ;  and  the  court  had,  through  the  committee,  per- 
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feet  control  over  the  person*  of  an  habitual  drunkard,  and 
the  committee,  subject  to  the  court's  control,  might  fix  the 
place  of  his  residence.  (^Matter  of  Lynchy  5  Paig^H  Clu 
120;  Matter  of  Janes^  30  Jlmo.  Pr.  446.)  Under  existing 
statutes,  any  justice  of  the  Supreme  Coui't  or  county  judge 
of  the  county  in  which  an  inebriate  resides  may  commit 
such  inebriate  to  the  State  Inebriate  Asylum,  or  the  Inebri- 
ates' Home  for  Kings  county  in  the  manner  provided  by 
law  for  a  term  not  exceeding  one  year.  (2  Ji.  &,  Part  1, 
C%  XX,  Tit  4,  §  48,  53,  (yth  Edn.)  The  Constitution  of  j 
1846,  has  transferred  the  same  power  which  the  Chancellor  fl 
formerly  possessed  over  habitual  dninkards,  to  the  Supreme 
Court  and  County  Courts.  (See  cluipter  on  Habitual  Drunk- 
ards.) 

%  2.  In  every  commission  of  lunacy,  appointed  to  inqnirc  into  the 
munbal  sanity  of  any  partV}  the  inquiry  or  issiio  shall  be  cou6ned  to 
the  qneetion,  whether  or' not  the  pernon  who  is  the  subject  of  the 
inquiry  is  at  the  time  of  such  inquiry  of  unsound  mind  *  and  incom- 
petent to  manage  himself  or  bis  a^airs;  and  no  evidence  as  to  any 
thing  said  or  done  by  such  persons,  or  as  to  his  demeanor  or  state  of 
mind  at  any  time  being  more  than  two  years  before  the  time  of  such 
commission  or  inquiry,  shalt  be  receivable  in  proof  of  in&inity  on  any 
such  inquiry,  unless  the  court  shall  otherwise  direct. 

1.  It  is  not  wnfficient,  upon  a  commi^tsion  of  lunacy,  for 
the  juiy  to  find  that  the  indi\'idual  proceeded  against  is  in- 
capable of  managing  his  affairs,  or  governing  himself,  in 
consequence  of  mental  imbecility  or  weakness.  To  author- 
ize the  court  to  appoint  a  committee,  upon  the  presumption 
that  his  mind  is  so  far  impaired  as  to  reduce  it  to  the  stand- 
ard of  idiocy,  the  jury  must  find  distinctly  that  he  is  of 
unsound  mind  and  mentally  incapable  of  governing  him- 
self, or  managing  his  affaire.  (^Matter  of  Morgan^  7  Paige^ 
236,  1838.)  In  ths  7milter  of  Maeon  (1  Parb,  S.  C.  44,  A. 
D.  1847)  Harris,  J.,  said  that  *'  the  form  of  the  return  to  the 
inquisition  is  only  important  so  far  as  it  is  necessary  to 
satisfy  the  conscience  of  the  court.  If,  upon  the  coming 
in  of  the  inquisition,  enough  appeal's  to  enable  the  court  to 
adjudge  the  party  to  be  within  some  one  of  the  classes  of 
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persons  over  whom  the  statute  has  given  it  juidsdiction,  it 
is  sufficient.  Nevertheless  it  seemed  better  to  adhere  to 
the  technical  fonu  of  the  finding  in  the  language  of  the 
statute."  This  is  in  substantial  agreement  with  tliut  ten- 
dencj'  to  enlarge  the  jurlsdictiun  of  courts  of  equity  over 
the  feeble  minded,  which  began  in  Lord  Hardwickk's  day 
and  was  so  emphatically  indorsed  by  his  successors  Eldon 
and  Ekskdte,  and  in  our  State  by  Kent  and  Walwortu. 
(^  parte  Cranmery  12  Vei^et/,  445  ;  19  Jb,  286;  &  parte 
Bamdey,  3  Ath  168;  Ex  parte  Bead,  1  IL  160;  Ex  parte 
Harvey,  3  lb,  169;  Ex  parte  Ashton^  lb.  169;  Matter 
of  Barker,  2  Johns.  CL  233 ;  3  Eilw.  Ck  380.)  And 
the  reason  is  obviously,  because  of  the  well-known   rule  of 

^1^^^)  that,  where  a  juiy  state  their  premises  and  draw  a  con- 

^dusion  which  does  not  necessarily  follow  from  such  premi- 
ses, the  conclusion  is  not  to  be  taken  by  itself.  They  should 
(accordingly  find  some  cause  which  in  its  very  nature  is  the 
efficient  one  of  such  a  result  as  their  conclusion  establishes. 
Collateral  or  amh>iguou8  causes  will  not  answer.  Hence, 
the  term  "unsoundness  of  mind"  has  been  always  con  aid- 

ftered  as  expressing  a  generic  basis  for  whatever  form  of 
mental  incompetency  the  evidence  might  reveal.  It  is 
doubtful  therefore  whether  any  thing  is  gained  by  departing 
from  those  time-honored  metewands  of  the  law  within 
which,  if  a  party  be  not  found  either  a  lunatic  or  an  idiot, 
his  legal  incapacity  must  be  shown  to  rest  upon  unsoundness 
of  mind.  The  reason  also  of  the  inquiry,  usual  at  all 
times,  as  to  when  the  lunacy  began,  is  this,  that  when  it 

■■appears  that  the  lunacy  is  of  some  duration  and  that  the 
lunatic  has  performed  any  legal  acts,  the  principle  upon 
which  the  law  extends  its  protection  requires  that  an  ex- 
amination should  be  instituted  into  the  circumstances  of 

B  competency  or  incompetency,  under  which  those  acts  were 
performed.  {Ex  parte  Smith,  1  SwansL  3 ;  Ex  parte 
HaU,  7   Vea,  263.) 
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§  3.  Every  committee  or  ruardlaa  of  the  estate  of  any  idiot,  lanatic, 
or  other  person  of  iinsnuna  mind,  as  hereinbefore  specilied,  shall, 
within  six  months  after  their  appoiiitmcnt,  file  in  the  office  of  the 
clerk  of  the  court  which  appointed  such  committee  or  guardian,  a  just 
and  true  inventory  of  the  whole  reid  and  peraoiial  estate  of  such  iuiot, 
hinatic  or  other  person,  stating  the  income  and  profits  thereof,  and 
the  debts,  credits  and  effects,  so  far  as  the  same  shall  have  come  to  the 
knowledge  of  sach  committee  or  guardian.  Ho  shall  also  file  in  the 
office  of  the  clerk  of  the  court  aforesaid,  a  eeTtii-annnal  account,  there- 
after under  oath,  and  of  the  disposition  made  of  the  income  of  such 
estate;  and  whenever  any  property  belonging  to  such  estate  shall  be 
discovered  after  the  Oling  ivt  any  inventory,  it  sliall  be  the  duty  of 
such  committee  or  guardian  to  file  as  aforesaid,  a  just  and  trne  account 
of  the  same,  from  time  to  time,  as  the  same  sliall  be  discovered- 

g  4>  Such  inventories  slmH  be  verified  by  the  oath  of  the  committee 
or  guardian,  to  be  taken  before  a  judge  of  any  court  of  record.  And 
the  filing  of  such  inventories  may  be  comj)elled  by  the  order  and  pro- 
cess usual  in  such  cases  of  the  court  which  appomted  tho  committee 
or  guardian. 

§  5.  Receivers  and  committees  of  lunatics  and  habitnal  dmnkank, 
apiwiutcd  by  any  order  or  decree  of  any  court  of  competent  jurisdic- 
tion, may  sue  in  their  own  names  for  any  debt,  claim  or  demand  trans- 
ferred to  them,  or  to  the  posscsiijon  and  control  of  which  they  are 
entitled  as  such  receiver  or  committee;  and  when  ordered  or  author- 
ized to  sell  such  demands,  the  i>urchaser  thereof  may  sue  and  recover 
therefor  in  his  own  name,  but  shall  give  such  security  for  costs  to  the 
defendant  as  the  court  in  which  such  suit  is  brought  may  direct.' 

1.  Previous  to  the  enactment  of  chap.  112,  Laws  of  IS45, 
and  of  §  113  of  the  Old  CcKle  of  Procedure,  no  action  for 
money  had  and  received  to  the  use  of  a  lunatic,  nor  actions 
on  proniisHory  notes,  could  be  brouglit  in  the  name  of  the 
committee.  They  may  now  be  brought  in  his  name  with- 
out describing  his  official  status  toward  the  lunatic,  (^Datris 
V.  Carjyenter,  12  How.  Pr,  287 ;  Code,  §  449.) 

§  G.  Any  idiot,  lunatic  or  person  of  unsound  mind,  seized  of  any 
real  estate,  or  of  any  interest  in  any  real  estate,  or  entitled  to  dower 
therein,  or  to  any  term  for  years  ui  lands,  may,  by  committoo  duly 
api)oiuted,  apply  to  the  Supreme  Court  or  County  Court  for  the  sale  or 
disposition  of  tlie  same  in  the  manner  hereinafter  directed.* 

1.  The  statute  of  17th  Eilw.  2,  ch.  10,  did  not  authorize 
the  sale  or  alienation  of  the  lands  or  tenements  of  a  lunatic, 
but  simply  provided  for  their  safe-keeping.  The  powers 
of  the  Coiu't  of  Chancery  included  nothing  beyond  care 
and  supervision  of  such  estates  until  restoration  to  reason 
of  their  owners.     Hence,  in  Mc  parte  Dikes  (8   Vesty,  79), 
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[Xord  Eldon  said  that  there  should  be  an  act  of  Parliament 
[to  cure  this  incapacity  of  the  coui-t,  since  it  could  not  give 
[an  absolute  title  to  a  lunatic's  leasehold  estate.  The  com- 
bnon  law  of  England  having  been  adopted  as  far  aspractica- 
[ble  in  this  State,  the  above  rule  was  formerly  in  force  here. 
UOorham  v.  Oorluim^  3  Barb.  Ch  24.)  In  consequence  of 
[which,  previous  to  the  passage  of  chap.  417  of  the  Laws 
[of  1864,  chap.  627  of  the  Laws  of  1869,  and  chap.  37  of 
fthe  Laws  of  1870,  no  actions  relating  to  the  real  estate  of 
n  lunatic  could  be  brought  in  the  name  of  his  committee. 
}iLane  \\  Scherrierharn,  1  Ilill,  97 ;  McKillip  v.  McKillip^ 
w  Barb,  552.)  The  rule  was  the  same  in  law  and  equity, 
nnd  the  reason  assigned  was,  that  the  committee  had  no 
[estate  in  the  realty  of  the  lunatic,  being  a  mere  bailiff  act- 
ing under  the  direction  of  the  court  (^Petrie  v.  Shoetnahei^ 
B4  Wend,  85 ;  Jackson  v.  King,  4  Cowen,  207 ;  Odell  v. 
lS^/c/I:,  21  WeTid,  142;  Shelford  on  Lunatics,  179;  1  Collhi- 
mmy  270.)  Under  the  statute  and  new  Code  of  Civil  Pro- 
icedure,  §  449,  he  is  now  created  the  trustee  of  an  express 
Itnist  with  all  the  powers  appertaining  thereto.  (^Pwaoii  v. 
VWarren,  14  Barb.  488.)  Nevertheless,  no  estate  or  interest, 
Begal  or  equitable,  vesta  in  him,  nor  does  the  lunatic  lose 
lis  rights  of  property  or  action,  being  still  owner  of  the 
fee, 

§  7.  On  such  application  said  committee  shall  give  a  bond  to  such 
iot,  Innatic  or  person  of  un&jund  mind,  in  addition  to  the  bond  given 
n  appointment  as  such  committee^  to  be  filed  with  the  clerk  of  said 
art,  in  such  penalty,  with  auch  Bureties  and  in  such  form  as  the 
urt  shall  direct,  conditioned  for  the  faithful  performance  of  the 
trust  reposed,  for  the  paying  over,  investing  and  accounting  for  all 
moneys  that  shall  be  received  by  such  committee,  according  to  the 
order  of  any  court  having  authority  to  give  directions  in  the  premises, 
and  for  the  observance  of  the  orders  and  directions  of  the  court  in 
relation  to  the  trust 

§  8.  Upon  the  filing  of  such  bond  the  court  may  proceed  in  a  sum- 
mary manner  by  reference  to  a  referee,  to  inquire  into  the  merits  of 
inch  application,  and  if  such  bond  be  forfeited,  the  court  shall  direct 
t  to  be  prosecuted  for  the  benefit  of  the  party  injured. 
§  9.  Whenever  it  shall  appear  satisfactorily  that  a  disposition  of  any 
rt  of  the  real  estate  of  such  idiot,  lunatic  or  person  of  unsound 
mind,  or  of  any  interest  in  any  term  for  years,  is  necessary  and  pro{>er 
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either  for  the  support  and  maintenance  of  such  idiot,  lunatic  or  person 
of  unsound  mind,  or  for  his  or  her  education,  or  that  the  interest  of 
such  idiot,  hmatic  or  poruoti  of  unsound  miud  requires^  or  will  be  sub- 
stantially promoted  by  such  disposition,  on  account  of  any  part  of  such 
property  being  exposed  to  waste  and  dilapidation,  or  on  account  of  it«  M 
being  wliolly  unproductive,  or  when  the  same  has  been  contracted  to  V 
be  sold  and  a  conveyance  thereof  cannot  be  made  by  reason  of  such 
lunacy  or  unsoundness  of  mind,  or  for  any  other  peculiar  reason  or 
circumstances,  the  court  may  order  the  letting  for  a  term  of  years  or 
the  sale  or  other  disposition  of  such  real  estate  or  interest  to  be  made 
\>j  such  committee  or  guardian  in  such  manner  and  with  such  restric- 
tions as  shall  be  deemed  expedient,  or  may  order  the  fulfillment  of 
Baid  coutracl  by  conveyance  by  such  committee  or  guardian  according 
to  the  terms  of  the  contract.*  h 

1.  Previous  to  the  enactment  of  the  above  provisions  the  " 
Supreme  and  other  courts,  as  the  successors  of  the  Court  of 
Chanceryj  had  no  authority  to  order  the  sale  of  the  real 
estate  of  a  lunatic,  unless  necessary  for  the  payment  of  Lifl 
debts,  or  the  maintenance  of  the  lunatic  or  his  family,  or 
for  the  education  of  his  childi'en.  And  in  neither  case 
could  this  be  done  if  there  was  personal  estate  sufficient 
for  that  purpose.  {Mattel'  of  PetU,  2  Paige's  Ch.  596.) 

§  10.  But  no  real  estate,  or  term  for  years,  or  any  interest  in  real 
estate  hereinbefore  named,  shall  be  sold,  leased  or  disposed  of  in  any 
manner  against  the  provisions  of  any  last  will,  or  of  any  conveyance 
by  whioh  such  estate  or  term  or  interest  was  devised  or  granted  to  such 
idiot,  lunatic  or  person  of  unsound  mind. 

§  11.  Upon  an  agreement  for  the  sale,  leasing  or  other  disposition 
of  such  property  being  made,  or  upon  any  conveyance  in  fulfillment 
of  a  contract  being  executed  in  pursuance  of  such  tfrder^  the  same 
shall  bo  reported  to  the  court  on  the  oath  of  the  committee  making  or 
executing  the  same,  and  except  in  the  case  of  a  conveyance  to  fill  a 
contract,  if  the  report  be  confirmed,  a  conveyance  shall  bo  executed 
under  the  directions  of  the  court 

§  12.  All  sales,  leases,  dispositions  and  conveyances  made  in  good 
faith  by  auch  committee  in  pursuance  of  such  orders  shall  be  as  valid 
and  e^ectual  as  if  made  by  such  lunatic  when  of  sound  mind. 

As  the  committee  of  the  estate  of  a  lunatic  has  no  in- 
terest in  his  estate,  being  considered  as  a  mere  bailiff,  such 
committee  cannot,  on  his  own  authority,  grant  any  leases 
of  the  lunatic's  estate.  {Foster  v,  Marchant,  1  Vern.  262 ; 
Knipev.  Palmer,  2  Wils.  130;  Shelf ord,  p,  438.) 

Formerly  such  a  lease  in  England,  made  even  by  the  order  f 
of  the  Court  of  Chancery,  was  not  valid  at  law,  because 
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Htbe  King  could  not  grant.  \t  liord  Eldon,  in  Mc  parte  Dihea 
■(8  Veaey,  79),  held  that  he  could  make  a  lease  of  the  luna- 
Htic^s  estate  only  during  the  lunacy,  and  that  a  tenant  trust- 
^Exig  to  the  order  of  the  court  and  taking  a  lease  might  be 
B-ejected  by  the  lunatic  if  he  recovered.  Before  the  enact- 
Hment  of  siniilar  provisions  in  our  statutes  (1  R.  L.  147,  § 
Hs),  the  court  could  grant  no  orders  for  making  other  than 
Rtemporary  leases  covering  the  actual  period  of  the  lunacy. 

§  13.  The  court  shall  make  order  for  the  upplication  and  disposi- 

Ition  of  the  proceeds  of  such  property,  and  for  the  investment  of  the 
surplus  belonging  to  such  idi<»t,  lunatic  or  person  of  unsound  mind, 
*nd  shall  ascertain  tlie  value  of  an^  dower  or  right  of  dower,  or  in- 
choate right  of  dower,  and  shall  direct  a  return  of  euch  investment 
•ud  disposition  to  be  made  on  oath  as  soon  as  may  be,  and  shall  require 
acooants  to  be  rendered  periodicallv  by  any  committee  or  other  person 
who  may  be  intrusted  with  the  disposition  of  the  income  of  such 
proceeds. 

§  14.  No  sale  made,  as  aforesaid,  of  the  real  estate  or  interest  there- 
in of  any  idiot,  lunatic  or  person  of  unsound  mind,  shall  give  to  such 
TBons  aforesaid  any  other  or  greater  interest  or  estate  in  the  proceeds 
if  such  sale  than  such  idiot,  lunatic  or  person  of  unsouud  mind  had 
the  estate  so  sold;  but  the  said  proceeas  shall  be  deemed  real  estate 
\i  the  eame  nature  as  the  property  sold,  or  the  interest  therein  of 
"le  Baid  idiot,  lunatic  or  persou  of  nuaoand  mind,  and  the  court 
shall  naake  order  for  the  preservation  of  the  same. 

§  15,  If  the  real  estate  of  any  idiot,  lunatic  or  person  of  unsound 
mind,  or  any  part  of  it,  shall  be  subject  to  dower  or  other  life  estate, 
and  the  person  entitled  thereto  shall  consent  in  writing  to  accept 
^b  gross  sum  in  lieu  of  such  dower  or  other  life  estate  or  the  por- 
^^lanent  investment  of  a  reasonable  sum,  in  such  manner  as  that 
the  interest  thereof  be  made  payable  to  the  persou  entitled  to  such 
dower  or  life  estate  during  life,  the  court  may  direct  the  payment  of 
such  sum  in  gross  or  the  investment  of  such  sum  as  shall  Lo  deemed 
reasonable,  and  nhall  be  acceptable  to  the  person  entitled  to  the  said 
lower  or  other  life  estate  or  right  therein,  actual  or  contingent,  in 
ler  aforesaid, 
g  16.  Before  any  such  sum  ghall  be  paid  or  such  investment  made, 
the  court  shall  be  satisfied  that  an  effectual  release  of  such  right  of 
dower  or  other  life  estate,  actual  or  contingent,  bos  been  esecuted, 

§  17.   Whenever  the  pcrsonjil  estate  of  any  such  idiot,  luuutic  or 

person  of  unsound  mind*  shall  not  be  suflicieut  for  the  ditiuharge  of 

Hfus  debts,  it  shall  be  the  duty  of  the  committee  of  his  estate  to  apply 

^Ry  petition  to  the  court  by  which  thev  were  appointed  for  authority 

to  mortgage,  lease  or  sell  so  nmoh  of  the  real  eatato  of  such  idiot, 

lunatic  or  person  of  unsound  mind,  as  shall  be  necessary  for  che  pay- 

Ijnent  of  such  debts.  The  said  petition  shall  set  forth  the  particulars 
And  amount  of  the  estate,  real  and  i>prsonal;^  of  such  idiot,  lunatic  or 
person  of  unsound  mind,  the  application  which  may  have  been  made 
cf  any  personal  estate,  and  an  account  of  the  debts  and  demands 
existing  against  sach  estate.' 
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1.  Tie  committee,  under  tlie  statute,  has  power  to  em. 
ploy  the  personal  estate  of  the  lunatic  in  payment  of  debts, 
without  order  from  the  courts  hecause  such  committee  has 
the  legal  title  to  the  pereonal  estate,  on  the  same  principle 
that  testamentaiy  guardians  are  held  to  have  legal  title  to 
the  personal  estate  of  their  wai'ds.  So  long,  therefore,  as 
the  personal  estate  of  the  lunatic  is  sufficient  to  pay  his 
debts,  the  committee  may  employ  the  same  without  order 
from  the  court.     {Pwkersgill  v.  Ready  5  Hun^  170.) 

The  court,  however,  is  not  authomed  to  order  a  sale  of 
the  real  estate  of  a  lunatic  or  of  an  habitual  drunkard,  ex- 
cept where  a  sale  is  necessary  for  the  support  of  hinoself  or 
of  his  family,  or  for  the  payment  of  his  debts.  But  if 
necessaiy  for  the  reformation  of  an  habitual  drunkanl,  the 
court  will  direct  him  to  be  confined  in  a  lunatic  asylum, 
and  may  order  his  real  estate  to  be  sold  to  pay  the  expenses 
of  his  support  there.  {Matter  of  Hoag^  7  Paige^  312.) 
A  court,  however,  may  order  an  equitable  partition  of  the 
estate  of  a  lunatic  or  habitual  drunkard  in  extinction  of  a 
claim  for  damages  against  him.  {Matter  of  Heller^  3  Paige^ 
199.)  And  where  all  the  estate  of  a  lunatic  has  been  ex- 
pended in  his  maintenance,  on  petition  of  the  committee 
the  court  may,  upon  the  report  of  the  master  (or  referee), 
order  the  lunatic  delivered  over  to  the  ovei'seers  of  the 
poor,     {Matter  of  McFarlan,  2  Joh^is.  Oh,  440.) 

In  the  management  of  the  estate  of  a  lunatic,  his  interest, 
rather  than  the  contingent  one  of  others,  is  to  be  consid- 
ered ;  hence  real  estate  may  be  converted  into  personal, 
and  personal  into  real,  if  necessary.  {Matter  of  Salishury^ 
3  JoJhTis.  Oh,  347.  See  also  P?'ooedu7*e,  "  Duties  of  Com- 
mittee.") 

g  18.  On  the  presenting  of  such  petition  it  shall  be  referred  fco  a 
referee,  or  to  the  clerk  of  the  court,  to  inquire  into  and  report  upon 
the  matters  therein  contained ;  whose  duty  it  shnll  be  to  examine  into 
the  truth  of  the  representations  made,  fco  hear  all  parties  interested  in 
such  real  estate,  and  to  report  thereon  with  all  convenient  speed. 

§  19.  If,  upon  the  coming  in  of  the  rei>ort  and  an  examination  of 
the  matter,  it  shall  appear  to  the  court  that  the  personal  estate  of  the 
idiot,  lunatic  or  person  of  unsound  mind,  is  not  sufficient  for  the  pay- 
ment of  his  dcbte,  and  that  Uie  same  has  been  applied  to  that  purpose, 
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fts  far  as  the  circnmstances  of  the  case  rendered  proper,  an  order  shall 
be  entered  directing  the  mortgage,  leasing  or  sale  of  the  whole  or 
ench  part  of  the  saia  real  oatate  as  may  be  necessary  to  discharge  the 
said  debts. 

g  20.  The  conrt  may  require  any  additional  security  to  be  eiven  by 
Bnch  committee  as  may  seem  necessary  to  seciire  a  more  faitnful  ap- 
plication of,  and  accounting  for  the  proceeds  of  such  mortgage,  lease 
or  sale,  and  shall  require  an  account  thereof  to  be  rendered  from  time 
to  time. 

g  21.  In  the  application  of  any  moneys  raised  by  any  such  mort- 
gage, lease  or  sale,  the  committee  shall  pay  all  debts  in  an  equal 
proportion,  without  giving  any  preference  to  such  as  have  a  legal  pri- 
ority.' 

1.  The  above  acts  relating  to  the  sale  of  a  lunatic's  real 
estate,  being  in  derogation  of  the  cuniiuon  law,  must  be 
construed  strictly.  No  mandatory  provision  can  be  modi- 
fied, the  court  being  without  discretionary  power  in.  the 
premises.  Eveiy  requirement,  therefore,  is  substantial  and 
must  be  obeyed.  {^Matter  of  Valentine,  N.  Y.  Ct.  App,^ 
Jan.,  1878,  3  Abb.  K  0.  285;  Battel  v.  Ihrrey,  65  K  Y. 
294.)  As  to  the  right  of  a  legislature  to  authorize  the 
guardiaJi  of  an  infant  or  lunatic  to  sell  his  real  estate,  a 
right  which  has  been  questioned  in  some  States,  see  Ouoley 
on  Co7i8t,  Lhn,  103,  and  ca.  cL  in  favor  of  the  doctrine,  and 
Sedffwick  on  Stat  a/ul  Conat  Law^  148,  against.  -£Sf  adhuo 
aub  judice  lis  €8t, 

§  22.  The  court  shall  give  Huch  orders  respecting  the  time  and  man- 
ner of  any  sale  herein  antliorized,  aa  shall  be  dnrmcd  proper;  and  no 
conveyance  in  pursuance  of  any  such  sale  shall  be  executed  until  the 
sale  shall  have  been  repurted  on  tlie  oath  of  the  committee,  and  con- 
firme<l  by  the  court  directing  the  same. 

§  23.  Whenever  any  idiot,  lunatic  or  person  of  unsound  mind  shall 
be  seized  or  possessed  of  any  real  estate  by  way  of  mortage,  or  as  a 
trustee  for  others  in  any  manner,  his  committee  may  apply  to  the 
Supreme  Court  or  to  the  Cuunty  Court  for  authority  to  convey  and 
assure  such  real  estate  to  any  other  person  or  persona  entitled  to  such 
oonveyauce  or  assurance,  in  such  manner  as  the  said  court  shall  direct, 
npon  which  a  reference  and  the  like  proceedings  shall  be  had^  as  in 
the  case  of  an  application  to  sell  real  estate  as  aforesaid,  and  the  court, 
npon  hearing  all  parties  interested,  may  order  such  conveyance  or  as- 
surance to  be  marie. 

§  24.  On  the  application  of  any  ]>erson  entitled  to  euch  conveyance 
or  BBBurance  by  action  or  petition,  the  committee  ma}'  bo  compelled 
by  the  Supreme  Court  or  Couuty  Court,  on  a  hearing  of  all  parties  in- 
terested, to  execute  such- conveyance  or  assurance. 

g  26.  Every  conveyance,  mortgage,  lease  and  assurance  made  under 
the  order  of  the  Supreme  Court,  or  of  any  court,  pursuant  to  the  pro- 
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visions  of  this  act,  shall  be  as  valid  and  effectual  as  if  the  same  had 
been  executed  by  such  idiot,  lunutic  or  person  of  unsound  mind  when 
of  sound  memory  and  understaiuiing. 

§  26.  T]]e  Supreme  Court  shall  have  authority  to  decree  and  comjwl 
the  specific  performance  of  any  bargain,  contract  or  agreement  which 
may  have  been  made  by  any  lunatic  or  person  of  unsound  mind  while 
such  person  aforesaid  wan  of  sound  memory  and  understanding,  and 
to  direct  the  committee  of  such  person  to  do  and  execute  all  necessarj 
conveyances  and  acts  for  that  purpose.' 

1.  By  chap.  30  of  the  Laws  of  1801,  the  Chancellor  had 
the  power  to  decree  and  compel  a  specific  perfonnance  of 
any  bargain,  contract  or  agreement,  which  may  have  been 
made  by  any  lunatic  while  in  sound  mind,  to  the  like  effect 
as  if  he  had  continued  sane,  and  to  direct  the  committee  of 
the  estate  of  such  lunatic  to  do  and  execute  all  necessary 
acts  for  that  purpose.  (1  R,L,  148,  §  5  ;  2  i?.  /SI  55,  §§  20, 
22.)  This  is  in  affirmance  of  the  practice  of  the  English 
Chancery,  which  not  only  sustains  contracts  executed  while 
the  lunatic  was  sane,  but  will,  under  some  circumstances, 
even  enforce  those  which  are  still  executory  at  the  com- 
mencement of  the  insanity.  And  the  ground  there  taken 
is  that  a  change  in  the  mental  condition  of  one  contracting 
party  does  not  alter  the  relative  rights  of  the  parties,  if 
such  rights  can  be  enforced.  Hence,  where  the  legal  estate 
ia  vested  in  trusteesj  the  court  will  decree  a  specific  per- 
formance, although  before  the  passage  of  the  statutes  11 
Geo.  4,  and  1  Wni.  4,  eh.  65,  427,  if  the  legal  estate  was 
vested  in  the  lunatic  himself,  the  court  could  afford  no  ade- 
quate relief.  In  cases  of  contracts  to  sell,  mortgage,  let, 
divide  or  exchange  lands,  the  practice  then  was  to  decree 
that  the  lunatic  should  execute  a  conveyance  when  he 
recovered  his  understiiutling,  and  that,  in  the  meantime,  the 
other  party  should  hold  and  enjoy  the  land.  {Owen  v. 
DavUa,  1  Vea.  Sr.  82 ;  Jlall  v.  Warren,  9  Ve8.  605  ;  Feffg 
V.  Skinner,  1  Cox's  a  C.  23 ;  Shelford,  565.) 

All  these  contingencies  have  been  provided  for  under 
our  own  statutes,  since  1801,  so  that  they  are  now  mostly 
of  historical  rather  than  of  practical  value.  And  this 
principle  of   the  power  of   a  court  of   equity  to  decree 
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specific  performance  has  beea  applied  beyond  even  the 
original  point  of  lunacy  in  a  contracting  party,  and  so 
as  to  include  his  heirs.  Thus,  it  has  been  held  that 
where  a  party  makes  a  contract  for  the  sale  of  land, 
and  dies  before  the  same  is  carried  into  effect,  leaving 
an  only  child  as  his  heir  at  law,  who  is  a  lunatic,  a  court  of 
equity  has  power  to  decree  a  specific  performance  of  the 
•contract,  and  to  direct  the  committee  of  the  lunatic  to  exe- 
cute the  necessary  conveyances  for  that  purpose.  But 
neither  the  lunatic  nor  his  estate  can  be  charged  with  the 
costs  of  the  suit.     {SwartwoiU  v.  Burr,  1  Bark  S,  C,  498.) 

§  27.  The  real  estate  of  any  idiot,  lunatic,  or  person  of  unsound 
mind,  shall  not  be  leased  for  more  than  five  years,  or  mortgaged  or 
Bliened  or  disposed  of  otherwise  than  is  hereinbefore  directed. 

§  28.  In  case  any  lunatic  or  person  of  unsound  mind  shall  be  re- 

tored  to  his  right  mind  and  become  capable  of  conducting  his  own 

ir8,  hie  real  and  personal  estate  shall  be  restored  to  him. 

§  29.  In  case  of  the  death  of  any  idiot,  lunatic  or  person  of  unsound 

mind,  or  person  incapable  of  conducting  his  own  aJflfairs  during  such 

Btate  of  incapacity,  the  power  of  any  committee  appointed  under  this 

I  act  shall  cease,  and  the  real  estate  of  such  idiot,  lunutic  or  person  of 
unsound  mind,  or  person  incapable  of  conducting  his  own  affairs,  shall 
descend  to  his  heirs,  and  his  personal  estate  be  distributed  according 
to  law,  in  the  same  way  as  if  he  had  been  of  sound  mind  and  memory, 
and  capable  of  conducting  his  own  affairs.*  But  nothing  herein  con- 
tained BhalJ  be  held  to  affect  the  provisions  of  any  last  will  and  testa- 
ment duly  made,  and  which  shall  be  duly  admitted  to  probate. 
'  1.  It  will  be  reinenibered  that  in  the  statute  of  I7th 
Edw.  2nd,  ch.   11  and  12,  the  King  was  required  on   the 

» death  of  any  idiot,  of  whose  lands  he  held  the  custody,  to 
restore  the  same  to  his  rightful  heirs ;  whereas  in  the  cose 
of  lunatics,  the  residue,  upon  the  death  of  the  noti  compos, 
waa  to  be  distributed  for  his  soul  by  the  advice  of  the  ordi- 
nary. (^Hist.  of  Inmany  Legislation^  p.  4.)  Ai'e  we  to 
infer  from  the  above  discrimination  in  the  law  of  descents 
■  that  lunatics  were  supposed  to  have 'souls  worth  saving, 
while  idiots  had  not?  The  advice  of  the  ordinary  was  in 
the  nature  of  a  claim  for  his  ecclesiastical  heiiot,  or  soul 
scot,  (2  Bl.  Com.  425.)  Singularly  enough  this  last  clause 
^lof  the  statute  of  Edward  was  altered  on  the  change  of  re- 
ligion by  the  33  Hen,  8,  ch.  46,  which  gave  the  fund  to  the 
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executors  of  the  lunatic.  But  this  amendment  was  repealed 
by  12  Chas.  2,  ch.  24,  which  thus  revived  the  old  statute 
until  it  waa  gradually  swept  away  in  the  amendments  of 
the  law  of  administration. 


TITLE  THIRD. 


OF  THE  8TATK  LUNATIC  ASYLUM  AT  UTIOA, 

Sectiok  1.  There  is  established  at  the  city  of  TJtica,  the  State  Lmift- 
tic  Asylum  under  the  control  of  nine  miinugers  who  shall  hold  their 


offices  for  three  years,  and  until  others  are  appointed  in  their  stead, 

beinff  removed  at  any  time  by  the  Sei 
mendatiou  of  the  Governor.    Their  snccessora   shall  be  appointed  by 


subject  to  being  removed  at  any  time  by  the  Senate,  upon  the  recom- 


the  Senate  upon  the  nomination  of  the  Governor,  and  shall  hold  their 
offices  for  three  years  and  until  others  are  appointed  in  their  stead, 
and  subject  to  be  removed  in  the  manner  aforesaid.  The  govern- 
ment of  the  State  Lunatic  Asylum  shall  be  vested  in  the  siiid  board  of 
managers,  a  majority  of  whom  shall  reside  within  five  miles  of  said 
asylum. 

This  institution,  the  first  State  Hospital  Asylum  for 
the  Insane,  organized  by  legislative  enactment  in  New 
York,  was  constructed  under  vainous  statutes.  (See 
Hist  of  lAvnacy  Legislatwn  ;  also  Twenty-fifth  Anritml 
Report  of  the  Managers  of  the  State  ZntTtatic  Asylum  at  ■ 
Utica^  for  1867,  pp.  42-59.)  It  was  finally  organized 
under  the  provisions  of  chap.  135,  Laws  of  1842,  and  was 
opened  for  the  reception  of  patients  on  the  16th  of  Janu- 
ary, 1843.  The  above  act  was  intended  to  create  a  system 
of  proper  legal  supervision  of  the  peraons  of  lunatics,  to  be 
co-ordinated  to  the  existing  supervision  of  the  Court  of 
Chanceiy.  It  introduced  an  entirely  new  system  of  adminis- 
tration of  the  powers  of  euj^erintendents  of  the  poor,  county 
judges,  and  others'  having  legal  relations  to  the  insane, 
there  being  at  the  time  of  its  passage  no  other  acts  in  pari 
7na(^ria,  (^SupervidovH  of  Onoiidaga  v.  Moi'gayi^  4  Ahk 
Court  App.  a.  335.)  Previous  to  this,  the  Society  of  the 
New  York  Hospital  had  furnished  since  1797,  the  only 
proper  accommodations  for  lunatics  in  the  State,  insomuch 
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that  by  chap.  90  of  the  Laws  of  1809,  authority  was  given 
the  overseers  of  the  poor  to  contract  with  the  governors 
of  this  institution  for  the  care  and  maintenance  of  the 
pauper  insane. 

§  2,  Said  board  shall  have  the  general  direction  and  control  of  all 
the  property  and  concerns  of  the  institution  not  otherwise  provided 
for  by  law,  and  shall  take  charge  of  its  general  interests,  and  see  that 
its  great  design  be  carried  into  effect,  and  every  thing  done  faithfnlly 
according  to  the  rcqutremcnta  tif  the  Legislature,  and  the  by-laws, 
rules  and  regulations  of  the  asylum. 

18  3.  The  managers  shall  appoint  a  superintendent,  who  shall  be  a 
"well-ednciited  physician  of  experience  in  the  treatment  of  the  insane, 
And  a  treasurer,  who  shall  give  bonds  for  the  faithful  perfonnrince  of 
Ilia  trust,  in  such  sum  and"  with  such  sureties  as  the  Comptroller  of 
the  State  shall  approve.  They  shall  also  appoint,  upon  the  nomina- 
tion of  the  superintendent,  a  steward,  four  assistant  physicians  and  a 
matron,  all  of  whom,  and  the  superintendent  liimself,  shall  nnnstantly 
reside  in  the  asylum,  and  shall  be  designated  the  resident  officers 
thereof. 

§  4.  The  managers  of  said  asylnm  shall  hare  the  power,  on  the 
nomination  of  the  su|>erintendent  of  said  asylum,  to  appoint  a  spocial 

» pathologist*  to  said  asylum,  whose  salary  shall  be  determined  and  paid 
m  the  same  manner  as  provided  by  law  in  relation  to  the  other  officers 
of  said  asylum. 

1.  Insanity  has  always  been    treated  by  modem   phy- 
^Bicians  as  a  disease  whose  physical  basis  rested  upon  altera- 
Btions  in  the  nutrition  of  the  brain,  terminating  in  structui'al 
changes ;  and  the  same  opinion,  to  the  extent  of  a  layman*8 
■appreciation,  is  expressed  by  Lord  Hakdwicke  in  lix  parte 
^ Barv^l^  (3  Athyns,  174,  A.  D.,  1744),  where  he  says,  that 
"  Lunatick  is  a  technical  term  coined  in  more  ignorant  times 
as  imagining  these  persons  were  affected  by  the  moon,  but 
discovered  by  philosophy  and  ingenious  men,  that  it  is 
entirely  owing  to  a  defect  of  the  organs  of  the  bodi/y    Not- 
withstanding this  admission  of  a  physical  basis  for  possi- 
ble evidence  of  its  existence,  through  varying  stages  of  brain 
d^eneration,  no  steps  had  been  taken  by  the  State,  previous 

»to  the  creation  of  a  special  pathologist,  to  make  systematic 
researches  into  the  etiology  or  causatiou  of  such  structural 
changes,  with  reference  to  tracing  either  their  origin,  their 
ilations,  both  local  or  remote,  their  consequences  as  meas- 
ured by  symptoms,  or  their  connection,  as  far  as  that  might 
16 
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be  traced,  with  certain  mental  plienomena  observed  during 
life.  The  object  of  such  a  department  is  one  of  inquiry 
only,  and  taken  in  connection  with  similar  researches  now 
going  on  in  Eui'ope,  gives  promise  of  throwing  light  in  a 
direction  hitherto  unexplored,  by  furnishing  indications 
for  a  more  rational  diagnosis  of  brain  diseases  and  a  better 
means  of  interpreting  theii-  various  stages  of  prOgreasioiL 
It  thus  enables  physicians  to  pronounce  more  correct  opinions 
upon  questions  of  civil  or  criminal  responsibility,  involving 
power  of  self-control,  presence  of  convulsing  lesions,  and 
similar  recondite  points  in  the  law  of  mental  action  and 
moral  liberty,  and  thus,  also  supplies  them  with  better 
data  for  prognosticating  the  mental  future  of  an  insane 
person. 

§  5.  The  managers  shall,  from  time  to  time,  determine  the  annnal 
aalariea  and  allowances  of  the  treasurer  and  resident  officers  of  the 
asylum,  who  have  been  or  may  hereafter  be  appointed,  subject  to  the 
approval  of  the  Governor,  Secretary  of  State  and  the  Comptroller, 
provided  that  such  salaries  do  not  exceed  in  the  aggregate  tifteen 
thousand  dollars  for  one  year. 

§  6.  Tlie  salaries  of  the  treasurer  and  resident  officers  of  the  asylnm 
shall  be.  paid  Quarterly,  on  the  first  days  of  January,  April,  July  and 
October  in  eftcli  year,  by  the  Treasurer  of  the  State,  on  the  warrant  of 
the  Comptroller,  out  of  any  moneys  in  the  treasury  not  otherwise  ap- 
propriated, to  the  treasurer  of  the  asyhim,  on  his  presenting  a  hill  of 
particulars,  signed  by  the  steward  and  certified  by  the  Buperintendent 

§  7.  The  managers  may  take  and  hold  in  trust  for  the  State  any 
grant  or  devise  of  land,  or  any  donation  or  berjnest  of  money  or  other 
personal  property,  to  be  applied  to  the  maintenance  of  insane  persons 
and  the  general  use  of  the  State  Lunatic  Asylum. 

§  8.  The  superintendent,  treasurer  and  steward  of  the  asylum,  be- 
fore eutering  upon  their  rospDCtive  duties*  shall  severally  t^ike  tho  oath 
prescribed  in  the  first  section  of  the  twelfth  article  of  the  Constitution 
of  tho  State  ;  and  such  oath  shall  be  filed  with  the  clerk  of  the  county 
of  Oneida. 

§  9.  The  managers  are  hereby  directed  and  empowered  to  estAbiish 
such  by-Uws  as  they  may  deem  necessary  and  ejtpcdient  for  reguJatiusr 
the  appointment  and  duties  of  officers,  attendants  and  assistants,  for 
fixing  the  conditions  of  admission*  support  and  discharge  of  patients, 
and  for  conducting  in  a  proper  manner  the  business  of  the  institation  ; 
also  to  ordain  and  enforce  a  suitable  sjetem  of  rules  and  regulations 
for  the  internal  government,  disciphne  and  management  of  the 
asylum. 

§  10.  The  anperintendent  shall  be  tho  chief  executive  officer  of  the 
asylum.  He  shall  have  the  general  superintendence  of  the  buildings.. 
grouniifl  and  farm,  together  with  their  furniture,  fixtures  and  stock ; 
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and  the  direction  and  control  of  nil  persons  thereii],  subject  to  the 
and  regulations  estiiblislied  by  the  managers.     He  shall  daily 
icertain  the  condition  of  u.11   the  piitients  and  prescribe  their  treat- 
tent  in  the  manner  directed  iu  the  by-iuws.     He  ^hall  have  the  nomi- 
ition  of  his  co-resident  officers,  with  power  to  assign  them   their 
japective  duties,  subject  to  the  by-laws ;  also  to  appoint,  with  the 
lanagers'  approval,  such,  and  so  many  other  officers,  assistants  and 
tttendanta  as  he  may  think  proper  and  necessary  for  the  economical 
"  efficient  performance  of  the  business  of  the  asylum,  and  to  pre- 
;ribe  their  several  duties  and  places,  and  to  fix,  with  the  managers' 
Lpproval,  their  compensation,  and  to  discharge  any  of  them  at  his  sole 
'  rection  ;  but  in  every  case  of  discharge  he  shall  fortliwith  record  the 
ime,  with  the  reasons,  under  an  appropriate  head  in  one  of  the  books 
the  asylum.     He  shall  also  have  power  to  suspend  until  the  next 
leeting  of  the  managers,  for  good  and  sufficient  cause,  a  resident 
officer;  but  in  such  case  he  shall  forthwith  give  written  notice  of  the 
:t,  with  its  causes  and  circumslunces,  to  one  of  the  managers,  whose 
,ty  tlierenpon  shall  be  to  call  a  special  meeting  of  the  board  to  pro- 
ide  for  the  exigency.     Ho  sliali  also,  from  time  to  time,  give  such 
irdera  and  instructions  as  he  may  judge  best  calculated  to  insure  good 
mduct,  fidelity  and  economy  in  every  department  of  labor  and  ex- 
mso  ;  and  he  is  aulhori/ed  and  enjoined  to  maintain  salutary  dtsci- 
le  among  all  who  are  em^)loyed  by  the  institution,  and  to  enforce 
rtrict  compliaace  with  such  inslructiona,  and  uniform  obedience  to  oU 
the  mlcs  and  regulations  of  the  asylum.     He  shall  further  cause  full 
id  fair  accounts  and  records  of  all  his  doings,  and  of  the  entire  busi- 
83  and  operations  of  the  institution,  to  be  kept  regularly  from  day 
day,  in  books  provided  for  that  purpose,  in  the  mminer  and  to  the 
txtent  prescribed  in  the  by-laws;  and  he  shall  see  that  all  such  ac- 
»unti  and  records  are  fully  made  up  to  the  last  day  of  Nov{7mber  in 
:h  year,  and  that  the  principal  facts  and  results,  with  his  report 
bhercon.  be  presented  to  the  managers  within  thirty  days  thereafter. 
""he  first  assistant  physician  shall  perform  the  duties  and  be  subject 
the  responsibilities  of  the  superintendent  in  his  sickness  or  absence. 
§  11.  The  resident  officers  of  the  HUite  Luniitic  Asylum,  and  all 
kttendants  and  assistants  actually  employed  therein  during  the   time 
if  such  employment,  shall  be  exempt  from  servujg  on  juries,  from  all 
(ments  for  labor  on  the  highways,  and  in  time  of  peace.,  from  all 
service  in  the  militia;  and  the  certificate  of  the  superintendent  shall 
be  evidence  of  the  fact  of  such  employment. 

§  1:2.  The  managers  shall  keep  in  a  bound  book  to  be  provided  for 

that  purpose,  a  fair  and  full  record  of   their  doings,  which  shall  be 

^Open  at  all  times  to  the  inspection  of  the  Governor  of  the  State,  and 

>f  all  persons  whom  ho  or  either  house  of  the  Legislature  may  appoint 

'to  examine  the  same. 

§  13.  The  miiuagers  shall  maintain  an  effective  inspection  of  the 
ivlnm,  for  which  purpose  they  shall  make  frequent  visitations,  a  ma- 
jority of  them  once  every  quarter,  and  the  whole  board  once  a  year,  at 
[the  times  and  in  tlie  manner  prescribed  in  the  by-laws.     In  a  book 
tepL  by  the  managers  f<n'  this  purpose,  the  visiting  manager  or  man- 
ners shall  note  the  date  of  each  visit,  the  condition  of  the  house, 
patientSj  vlth  remarks  of  commendation  or  censure,  and  all  the  man- 
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users  present  sliall  sign  the  same.     The  general  results  of  the  inapeo- 
tions,  with  suitable  hints,  shfil]  be  inserted  in  the  annual  report,  de- 
tailing the  past  year's  operationa  and  actual  state  of  the  asylum,  which, 
the  managers  ahall  make  to  the  Logialature  in  the  month  of  January' 
in  each  year,  accompanied  with  the  annual  reports  of  the  Buperinteni- 
ent  and  treasurer.  I 

§  14.  It  shall  be  the  duty  of  the  resident  officers  to  admit  any  afl 
the  managers  into  every  part  of  the  asylam^  and  to  exhibit  to  him  or  j 
them,  on  demand,  ail  the  books,  papers,  accounts  and  writings  belong- 
ing to  the  institution,  or  pertaining  to  its  business,  management,  di«* 
cipline  or  governmeut;  also  to  furnish  copies,  abstracts  and  reports 
whenever  required  by  the  managers. 

§  15,  The  treasurer  shall  have  the  rnatody  of  all  moneys,  bonds, 
notes,  mortgages  and  other  securities  and  obligations  belon^ng  to  thftj 
asylum.     He  shall  open  with  one  of  the  banks  in  Utiea,  to  oe  selectedj 
with  the  approbation  of  the  Comptroller  of  the  State,  an  account  ioj 
his  own  name,  as  treasurer  of  the  asylum;  and  he  shall  deposit  all' 
moneys,  immediately  upon  receiving  them,  in  said  bank,  and  shall 
draw  for  the  same  only  for  the  uses  of  the  asylum  and  in  the  maunetJ 
prescribed  in  thu  by-laws^  upon  the  written  order  of  the  steward,  speci-i 
lying  the  object  of  the  payment.     Ho  shall  keep  full  and  accurate  ao*] 
counts  of  receipts  and  payments  in  the  manner  directed  in  the  by-law8.j 
aud  such  otlicr  accounts  aa  the  managers  shall  prescribe.     He  s half' 
balance  all  the  accounts  on  hia  books  annually,  on  the  last  day  of  No-| 
Tember,  and  make  a  statement  of  the  faalances  thereon,  and  an  abstract] 
of  the  receipts  and  payments  of  the  past  year;  which  he  shall  withittj 
three  days  deliver  k>  the  auditing  committee  of  the  managers,  who 
shall  compare  the  same  with  his  books  and  vouchors,  and  veri^  the 
rosulta  by  further  comparison  with  the  books  of  the  steward,  ana  ccp-j 
tify  tha  correctness  thereof  within  the  next  five  days  to  the  managers* 
He  shall  further  render  a  tpuirterly  statement  of  his  receipta  and  pay*i 
ments  on  the  first  day  of  March,  June  and  September  in  each  year  toi 
the  auditing  committee,  who  ahall  compare  and  verify  the  same  as- 
aforesaid,  and  report  the  results,  duly  certified,  to  the  managers,  who 
shall  cause  the  same  to  be  recorded  in  one  of  the  books  of  the  asylam. 
He  shall  further  render  an  account  of  the  state  of  his  books,  and  of 
the  funds  and  other  pro|>erty  in  his  custody,  whenever  required  bo  to 
do  by  the  managers, 

g  16.  The  treasurer  of  the  State  Lunatic  Asylum  shaU  be  vested 
with  the  same  powers,  rights  and  authority  which  are  now  by  law 
riven  either  to  superintendents  of  the  poor  or  to  overseers  of  the  poor 
m  any  county  or  town  of  the  Stiite,  so  far  as  may  be  necessary  for  the 
indemnity  and  benefit  of  the  asylum,  and  for  the  purpose  of  compell- 
ing a  relative  or  committee  to  defray  the  expenses  of  a  lunatic's  sup- 
port iu  the  asylum,Hnd  reimburse  actual  disoursemcnts  for  his  neces* 
eary  clothing  and  traveling  expenses,  according  to  the  by-laws  of  the 
institution  ;  also  for  the  purpose  of  coercing  the  payment  of  simitar 
charges  when  due  according  -to  said  by-laws,  from  any  town,  or  city, 
or  county  that  is  liable  for  the  support  of  any  lunatic  m  said  asylum. 

g  17.  Said  treasurer  is  also  autharized  to  recover  for  the  use  of  the 
asylum,  any  and  all  sums  which  may  be  duo  upon  any  note  or  bond 
in  hid  hands  belonging  to  the  asylum;  also  any  and  all  sums  which 
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[ma-y  be  charged  and  due  according  to  the  bj-lawa  of  the  asylum,  for 
Ithe  support  of  any  patient  therein,  or  for  actual  disbursements  made 
[in  his  behalf  for  necessary  clothing  and  traveling  expenses,  in  an 
action  to  bo  brought  in  said  treaaurcVs  uamo,  as  trceiiaureV  of  the  State 
Innatic  asylum,  and  which  shall  not  abate,  by  his  death  or  removal, 
against  the  individual  town,  city  or  county  legally  liable  for  the  main- 
tenance of  said  patient,  and  having  neglected  to  pay  the  same  when 
ided  by  the  treasurer;  and  judgment  shall  be  rendered  for  such 
M  shall  be  found  due,  with  interest  from  the  time  of  the  demand 
aa  aforesaid.     Said  treasurer  may  also,  upon  the  receipt  of  the 
»y  due  upon  any  mortgage  in  his  hands  belonging  to  the  asylum, 
ite  a  release  and  acknowledge  full  satisfaction  thereof,  so  that  the 
le  may  be  discharged  of  record, 
§  18.  The  steward,  under  the  direction  of  the  superintendent,  shall 
Lake  all  purchases  for  the  asylum,  and  preserve  the  original  bills  and 
iipts  thereof,  and  keep  full  and  accurate  accounts  of  the  same,  aud 
»pie8of  all  orders  dmwn  by  himself  upon  the  treasurer;  he  shall  also, 
LDder  like  direction,  make  contracts  in  the  superintendent's  name 
itb  the  attendants  and  assistants,  and  keep  aud  settle  their  accounts; 
IB  shall  also  keep  the  accounts  for  the  support  of  patients  and  oxpen- 
?a  incurred  in  their  behalf,  and  furnish  the  tivasurer  every  month 
'ith  copies  of  such  as  fall  due;  he  shall  make  quarterly  abstnictji  of 
II  accountfl   to  the  last  day  of  every  February,  May,  August  and 
November,  for  the  treasurer  and  managers;  he  snail  also  be  accounta- 
lie  for  the  careful  keeping  and  economical  use  of  all  furniture,  stores 
id  other  articles  provided  for  the  asylum. 

§  19.  As  soon  as  the  asylum  shall  be  ready  for  the  admission  of 

mtients,  the  managers  shall  cause  notice  thereof  to  be  published,  for 

'o  weeks  in  the  State  paper  and  sent  to  the  clerk  of  every  county, 

'ho  shall  transmit  copies  thereof  to  the  siipcrinteudcnts  of  the  poor 

said  county  by  mail.     A  circular  from  the  superintendent  shall 

impany  said  notice  to  each  county  clerk  and  to  the  superintendents 

the  poor,  designating  different  days  for  the  counties  severally  to 

ind  to  the  asylum  their  respective  (juotas  of  patients,  and  giving  all 

directions  respecting  admisBion  and  support  according  to 

le  by-law& ' 

1.  This  wa8  originally  intended  only  aa  a  temporary  sec- 
tion to  last  until  the  completion  of  the  asylum.     It  is  now 
"obsolete. 

§20.  The  superintendent  shall  make,  in  a  book  kept  for  the  pnr- 
po6e,  at  the  time  of  reception,  a  minute,  with  date,  of  the  uame,  resi- 
dence, oflSco  and  occupation  of  the  person  by  whom  and  by  whose 
^■Mithority  each  insane  person  is  brought  to  the  asylum,  and  have  all 
^Kbe  orders,  warrants,  requests,  certificates,  and  other  papers  accom- 
^Banying  him,  forthwith  copied  into  the  same.' 

■    1.  See  §  4,  Tit  1,  Art.  1. 

^m    §  21.  No  patient  shall  be  admitted  into  the  asylum  for  a  shorter 
B  period  than  six  months,  except  in  special  cases,  as  B})ecified  in  the  by- 
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§  22.  Whenever  there  are  vacancies  in  the  asylum,  the  managers  mw 
authorize  the  superintendent  to  admit,  under  special  agreements,  such 
recent  cases  as  may  seek  admission  under  peculiarly  amietive  circam- 
stances,  or  which,  in  his  opinion,  promise  speedy  recovery.* 

1.  While  it  is  unquestionably  the  intention  of  the  law 
organizing  public  hoapitale,  that  their  advantages  should 
be  restricted  to  the  poor  and  needy,  there  would  seem  to 
be  no  good  reason  why  tax  payers  who  contribute  toward 
their  support,  should  be  excluded  from  them  absolutely. 
Id  cases  of  lunacy  this  would  be  particularly  unjust,  since 
the  paucity  of  private  hospitals  dedicated  to  its  treatment 
gives  little  opportunity  to  the  self -supporting  patient  to  ob- 
tain the  care  which  his  condition  may  require.  The  private 
asylums  in  the  State  of  New  York  would  not  contain  one- 
half  of  the  self-supporting  insane  who  need  hospital  treat- 
raent.  Whenever,  therefore,  there  ia  room  in  a  public  or 
State  asylum,  the  managei*s  have  the  authority,  as  above 
given,  under  the  definition  of  "asylum,"  in  section  37,  to 
receive  private  patients,  since  it  might  be  impossible  for  the 
rel^ives  pf  a  lunatic  (who  by  law  are  required  to  confine 
and  to  maintain  him),  to  either  do  so  at  home  or  in  a  pri- 
vate asylum.  In  the  one  case  they  might  not  have  a 
suitable  place ;  in  the  other  they  might  not  have  adequate 
means. 

The  self-supporting  insane  have,  therefore,  a  right  to  be 
treated  in  them,  nor,  if  citizens  of  this  State,  can  they 
legally  be  refused  admissiom  The  law,  however,  contem- 
plates that  numerical  preference  shall  be  given  to  the 
insane  poor,  and  for  this  purpose  recites  that  the  self-sup 
porting  must  be  recent  cases,  when  admitted,  and  must 
appear  to  "promise  speedy  recovery,"  so  that  an  accumu- 
lation of  chronic  cases  of  that  class  may  not  occur  to  tho 
bui-thening  of  the  institution,  and  the  exclusion  of  the 
curable  pauper  insane.  This  provision  applies  with  equal 
force  to  all  State  asylums,  exc-ept  that  for  insane  criminals, 
and  the  Willard,  at  which  latter  only  chronic  cases  can  be 
received. 
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§  33.  All  town  and  county  officers  Bonding  a  patient  to  the  asylum 
shall^  before  sending  him,  see  tliat  he  is  in  a  stkte  of  perfect  bodily 
cleanliness,  and  is  comfortably  clothed  and  provided  with  suitable 
changes  of  raiment,  as  prescribed  in  the  by-luwn. 

g  24.  The  managers,  upon  the  8U]>erinteiident'a  certificate  of  com- 
pfete  recovery,  may  discharge  any  patient,  except  one  under  a  criminal 
charge  or  liable  to  be  remanded  to  prison  ;  and  they  may  discharge  any 
patient  admitted  as  "  dangerous,''  or  any  patient  sent  to  the  aaylum  by 
the  fiuperiutendent  or  overseers  of  the  poor,  or  by  the  (first)  judge  of 
a  county,  upon  the  superintendent's  certificate  that  he  or  she  is  harm- 
less, and  will  probably  continue  so,  and  not  likely  to  be  improved  by 
the  further  treatment  iu  the  asylum,  or  whea  the  asylum  is  fullt  upon 
a  like  certificate  that  he  or  she  is  manifestly  incurable,  and  can  prob- 
ably be  rendered  comfortable  at  tho  poor-house  ;  so  that  the  preference 
maybe  givoa,  in  the  admission  of  patients,  to  recent  cases,  creases  of 
insanity  of  not  over  one  year's  duration.'  They  may  discharge  and 
deliver  any  patient,  except  one  under  criminal  charge  as  aforesaid,  to 
his  relatives  or  friends,  who  will  undertake  with  good  and  approved 
sureties  for  his  peaceable  behaviur,  safe  custody  aud  comfortable  main- 
tenance, without  further  public  charge.*  And  the  bond  of  such  sure- 
ties shall  be  approved  by  the  county  judge  of  the  county  from  which 
aaid  patient  was  seut,  and  filed  iu  the  couuty  clerk's  olTice  of  said 
ooan^.  Upon  the  preaeutation  of  a  certified  copy  theroof,  the  man- 
agers may  discharge  such  patient. 

1.  The  rule  for  discharging  patients  (not  criminals)  from 
SkU-e  a^ylunis  ia  fully  set  forth  here.  It  mil  be  perceived 
that  certain  conditione  must  pre-exist  and  be  complied  with. 
Neither  superintendents  of  the  poor,  nor  even  relatives, 
can  remove  a  county  patient  at  will,  but  in  every  case  it  is 
for  the  managers  to  determine  under  which  of  the  condi- 
tions recited  in  the  statute  the  patient  can  be  discharged. 
It  18  otherwise  with  mere  transfer  fi*om  one  State  asylum 
to  another,  for  all  these  asylums,  except  the  one  for  insane 
criminals,  being  under  a  similar  administrative  code  to  that 
at  Utica,  the  powersof  their  managers  are,  in  respect  to 
the  subject  of  discharges,  alike.  A  patient  transferred 
from  one  asylum  to  another  is  not  thereby  diacharged^ 
but  simply  Removed  from  the  custody  of  one  board  of 
managers  to  that  of  another,  he  all  the  while  remaiuing  in 
the  custody  of  the  State,  whose  bailiffs  they  are  for  the 
purposes  declared  in  the  statute  creating  their  office. 

A  patient  confined  in  any  of  the  asylums  in  this  State, 
unless  otherwise  provided  for  by  statute  and  some  special 
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place  of  confinement   designated,  may  be  transferred  by 
competent  authority  to  another  asylum,  without  new  medk. 
cal  certificate,  provided  always,  ^| 

Ist.  That  he  was  legally  committed  at  the  outset, 

2d.  That  less  than  ten  days  have  elapsed  since  such 
transfer ;  and  — 

3d.  That  his  mental  condition  remains  the  same. 

A  harmless  or  non-dangerous  lunatic  is  not  deemed  at 
law  a  proper  subject  for  confinement  in  an  asylum.  The 
legal  test  is  that  of  impending  harm  to  himself  or  to  others. 
In  the  absence  of  these  proofs,  he  is  to  be  treated  as  an 
infant  simply  needing  guardianship.  Whenever,  therefore, 
a  lunatic,  though  unciired,  becomes  harmless^  it  is  proper 
that  he  should  be  discharged  from  an  asylum,  provided 
he  can  be  placed  under  suitable  guardianship.  This  the 
above  section  was  intended  to  secure,  {(Jovrni,  ex  rd. 
Stewart  v.  Kirhh^iiky  2  Brewster,  419.) 

2.  But  the  mere  fact  of  consanguinity  or  friendsliip  gives 
no  claim  per  se  to  the  right  of  guardianship,  unless  accom- 
panied by  means  of  suitable  maintenance.  (See  §  6,  Tit 
1,  Art  1.)  < 

§  25.  A  patient  of  the  criminal  class  may  be  discharged  by  order  of 
one  of  the  justices  of  the  Supreme  Court,  or  a  Circuit  judge,  if,  u|X)a 
due  inrestigation,  it  shall  appear  safe,  legal  and  right  to  make  such 
order.  ^ 

1.  In  order  to  dischanje  a  person  under  indictment,  who 
has  subsequently  become  insane  and  remains  so  permanent- 
ly, it  is  first  necessaiy  for  the  district  attorney  of  the 
county  where  such  indictment  was  found  to  obtain  leave 
to  enter  a  noL  pro%  after  which  the  party  being  pui^ed 
of  all  imputation  of  crime  passes  into  the  categoiy  of  an 
ordinaiy  lunatic,  and  may  thereupon  be  discharged  in  the 
manner  recited  in*  section  24.  The  form  of  procedure  in 
other  c^ses  is  set  forth  in  section  33  of  Ailicle  Second  of 
Title  first. 

8  86,  No  patient  shall  he  discharged  without  suitable  clothing;  and, 
if  it  cannot  be  otherwise  obtained,  the  steward  shall,  upon  the  order 
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of  two  managers,  furnish  it,  also  money  not  exceeding  twenty  dollars, 
to  defray  his  ncccssair  CTpenecs  until  he  reaches  hia  friends,  or  can 
find  a  chance  to  earn  Lis  subtdsbence. 

§  27.  The  managers  of  the  State  Lunatic  Asylum  shaJI  receive  no 
compensation  for  their  services,  bnt  shall  receive  their  actual  and 
reasonable  trareling  and  other  expenses,  to  be  paid  on  the  warrant  of 
the  Comptroller  on  the  rendering  of  their  uceounts. 

S  28.  All  purchases  for  the  use  of  the  asylum  shall  be  made  for  cash, 
and  not  on  credit  or  time;  every  voucher  bhall  bo  taken,  duly  (illed  up 
at  the  time  it  is  taken;  with  everr  abstract  of  vouchers  for  money 

id  shall  be  proof  on  oath  that  the  voucher  was  tilled  up  and  the 

opey  paid  therefor  at  tho  time  the  voucher  was  taken;  and  the 
ers  shall  make  all  needful  rules  and  regulations  to  enforce  the 
ions  of  this  section. 

S  29.  Tlie  price  to  bo  paid  for  keeping  the  poor  or  any  person  in 
indigent  circumstances,  in  the  asylum,  shall  be  annually  hxed  by  the 
managers,  aud  shall  not  exceed  the  actual  cust  of  su])port  and  attend- 
ance, exclusive  of  officers'  salaries.  The  managers  may,  at  their  dis- 
cretion, require  payments  made  quarterly  or  semi-annually  in  advance. 

§  30.  Every  insane  person  8uj)i)arU!d  in  the  asylum  shall  be  person- 
ally liable  for  his  maintenance  therein,  and  for  all  necessary  expenses 
incurred  by  the  institution  in  his  behalf.  And  tho  committee,  rela- 
tive, town,  city  or  county,  that  would  have  been  bound  by  law  to 
provide  for  ana  support  him  if  he  had  not  been  sent  to  the  asylum, 
shall  be  liable  to  pay  the  expense  of  his  clotlnng  and  maintenance  in 
the  aqrlaoa*  and  actual  and  necessary  expenses  to  and  from  the  same.* 

1.  At  common  law  the  estate  of  a  linuitic  is  liable  for 

the  price  of  necessaries  suited  to  his  social  position  and 

enjoyed   by   and   bona  fide  supplied   to   him.     {^Broofn^a 

Comm.  on  Comm,  Law^  p.  604 ;  Btixter  v,  Port^tmuntth,  5  B, 

[<fe  6!  170;  Neh&ii  v.  Buncombe^  9  Beav,  211;  JS/tafer  v, 

Win^,  2  Huny  617 ;  Battles  v.  HaHtawayy  66  Bark  452.) 

§  31.  The  expenses  of  clothing  and  maintaining  in  tho  asylum  a 
patient  who  has  been  received  upon  the  order  of  any  court  or  officer, 
shall  be  paid  by  the  county  from  which  he  was  sent  to  the  asylum. 
The  treasurer  of  said  county  is  authorized  and  directed  to  pay  to  the 
treasurer  of  the  asylum  the  bills  for  such  clothing  and  maintenance 
as  they  shrill  become  due  and  payable  according  to  the  by-laws  of  the 
asylnm,  upon  tho  oixler  of  the  steward;  and  the  supervisors  of  said 
oo'nnty  shall  annually  levy  and  raise  the  amount  of  such  bills,  and  such 
farther  sum  as  will  probably  cover  all  similar  bills  for  one  year  in  ad- 
vance. Said  county,  however,  shall  have  the  right  to  require  any 
individual,  town,  city  or  county,  that  is  legally  liable  for  the  supiwrt 
of  such  patient,  to  reimburse  the  amount  of  said  bills  with  interest 
from  the  day  of  paying  the  same. 

g  32.  Whenever  the  managers  shall  order  a  patient  removed  from 
the  asylum  to  the  poor-house  of  the  county  whence  he  came,  the 
superintendents  of  the  ]>oor  of  said  county  shall  audit  and  pay  the 
actual  and  reasonable  expenses  of  such  removal  as  part  of  the  contin- 

17  ^ 
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gent  expenaea  of  said  poor-house.  But,  if  any  town  or  person  be 
legally  liable  for  the  support  of  auch  patient,  the  amount  of  such  ex- 
penses may  be  recovered  for  the  use  of  the  county  by  auch  superin- 
tondents.  If  snoh  superintendcntB  of  the  poor  neglect  or  refuse  to 
pay  such  expenses  on  demand,  the  treasurer  of  the  asylum  may  paj 
the  same  and  charge  the  amount  to  the  said  county;  and  the  treasurerfl 
of  the  said  county  is  authorized  to  pay  the  same,  with  intoreat,  after" 
thirty  days;  and  the  supervisors  of  the  said  county  shall  levy  and  raise 
the  umoiiiit  as  other  county  charges. 

§  33.  Every  town  or  county  paying  for  the  support  of  a  lunatic  in 
the  asylum,  or  for  his  expenses  in  going  to  or  from  the  same,  shall 
have  the  like  rights  and  remedies  to  recover  the  amount  of  such  jiay-^ 
mente,  with  interest  from  the  tame  of  paying  each  bill,  as  if  such  ex- 
penses had  been  incurred  fur  the  support  of  the  same  at  other  placoaj 
under  existing  laws.' 

1.  Pomeroy  v.  WelU^  8  Pai-ge^  406. 

§  34.  None  of  the  provisions  of  this  act  shall  restrain  or  abridge 
the  power  and  authority  of  the  Supremo  Court  of  the  State  over  tne 
persons  and  property  of  the  insane.'  h 

1.  The  equitable  jwwera  of  the  Supreme  Court,  where" 
the  jurisdiction  belonging  to  the  Chancellor  at  the  time  this 
statute  was  passed  {chap.  ISo  of  1842)  now  resides  and  iflfl 
vested,  might,  in  a  proper  case,  be  invoked  by  petition. 
These  powers  are  expressly  reserved  by  section  40  of  that 
act.  This  should  be  done  also  by  petition,  and  not  by 
writ  of  haieas  corpiia,  {Mc  pa/rte  Burns,  Sup.  Gt.  Chanif- 
bers,  1st  Dept.,  July,  1872.) 

§  35.  The  managers  of  the  said  asylum  arc  authorized,  under  the 
direction  and  subject  at  all  times  to  the  control  of  the  acting  Canal 
Commissioner  having  cliarge  of  the  Chenango  canal,  to  use  the  sorpltia 
water  discharged  around  or  through  the  fifth  lock  on  said  canal,  to 
operate  a  pump  to  supply  said  jiayfum  with  water  from  said  canal  or 
from  Nail  creek,  in  case  the  said  Commissioner  shall  be  of  opinion 
that  the  same  can  be  done  without  detriment  to  the  navigation  of  said 
canal. 

g  36.  The  managers  of  the  said  asylam  shall  have  control  of  the 
water  in  the  levels  of  the  Chenango  canal,  from  the  fifth  to  the  tenth 
locks  of  said  canal,  both  inclusive,  and  of  the  water  discharged  from 
said  levels  and  locks,  for  the  purpose  of  supplying  said  asylum  with 
water  and  ice  ;  and  it  shall  be  the  duty  of  all  officers  having  charge  of 
said  canal,  and  of  the  persons  employed  by  them,  to  do  all  things 
necessary,  aud  which  may  bo  required  by  said  managers,  for  the  supply 
of  said  asylum  witii  water  aud  ico  as  aforesaid  ;  provided  always  that 
the  said  managers  in  all  their  acts  in  reference  to  said  levels,  and 
locks,  and  water,  shall  bo  at  all  times  subject  to  the  direction  and  con- 
trol of  the  acting  Commifisiouer  haviug  charge  of  said  canal ;  aud  that 
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lotluDg  shall  be  done  or  permitted  by  said  managers  which  ehall 
>b6truct  or  interfere  with  the  navigation  of  Bald  caniu,  or  which  Blnill 
not  first  receive  the  sanction  of  the  Commissioner  in  charge  ;  and  all 
persons,  except  such  as  are  in  the  employ  of  the  State,  and  such  as  are 
engaged  in  tne  navigation  of  the  canal,  are  herebv  prohibited  from 
preventing,  obstructing  or  in  any  way  intei-fering  with  the  said  levels, 
locks  and  water  of  tho  canal,  so  as  to  prevent  the  free  and  full  use 
thereof  by  the  said  asylum,  and  from  doing  any  thing  to  injure  the 
quality  of  said  water  for  said  use  ;  and  any  person  who  shall  in  any 
way  willfully  violate  this  prohibition  shall  be  guilty  of  a  misde- 
meanor. 

§  37.  The  terms  "  lunacy,"  *'  lunatic  "  and  "  insane,"  as  used  in  this 
act,  shall  include  every  species  of  insanity  and  extend  to  every  de- 
ranged person,  and  to  all  of  unsonnd  mind  other  than  idiots/  The 
word  **  oath  "  includes  ** affirmation,"  the  word  ''overseer"  means 
"  overseer  of  the  poor,"  and  *'  county  superintendent "  means  **  super- 
intendent of  the  poor  J "  tho  word  ''asylum"  and  ''institution" 
means  "any  State  lunatic  asylum;"  a  word  denoting  the  singular 
number  is  to  include  one  or  many  ;  and  every  word  importing  the 
masculine  gender  only  may  extend  to  and  include  females, 

1.  In  the  ordinary  import  of  language,  the  terms  *'  lunacy," 
"  lunatic  "  and  "  insane  "  may  beaccepteil  as  now  synonymous, 
nd  descriptive  of  ixn  identical  condition.  But  to  extend 
them  to  every  deranged  person  cannot  be  defended  uix>n 
either  physiological  or  pathological  grounds,  A  person 
intoxicated  by  alcohol,  opium,  or  hasheesh  may  be  deranged 
far  as  loss  of  mental  poise  testifies,  but  this  is  not  insan- 
ity, any  more  than  occasional  depression  is  melancholia. 
Derangement  of  mind  may  be  only  a  functional  symptom 
of  distm'bed  circulation,  while  insanity  implies  an  estab- 
lished condition  resting  upon  a  neurotic  diathesis.  Insanity, 
therefore,  has  a  foundation  apart  from  any  exciting  causes, 
wh-ile  derangement  needs  only  the  latter. 


TITLE  FOURTH. 

THE  WILLAKD  ASTLUM  FOB  THE  INSANE.' 

Section  1.  There  is  established  in  the  town  of  Ovid  and  county  of 
Seneca,  the  Willard  Asylum  for  the  Insane,  under  the  control  of  eight 
trustees.  The  t*rm  of  office  of  said  trustees  is  eisht  years.  The  said 
tmsteee  and  their  successors  shall  be  appointed  by  the  Governor,  by 
and  with  the  consent  of  the  Senate. 
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1.  This  asylum,  dedicated  to  the  exclusive  use  of  the 
chronic  insane,  was  organized  in  1865  as  the  result  of  in- 
fonnation  obtained  under  authority  of  the  Legislature,  pur- 
suant to  chap.  418  of  the  Laws  of  1864.  Its  organic  law, 
designated  as  chap.  342  of  the  Laws  of  1865,  recites  that  it 
is  **  An  Act  to  authorise  the  establishment  of  a  State  asy- 
lum for  the  chronic  insane,  and  for  the  better  care  of  the 
insane  poor,  to  be  known  as  the  Willard  Asylum  for  the 
Insane,"  and  its  chief  object  was  to  secure  the  removal  of 
the  insane  poor  from  the  county  poor-houses,  where  they 
were  simply  herded,  and  to  provide  them  with  the  medical 
care  and  domestic  treatment  required  by  their  condition. 
(See  Report  on  tlie  condition  of  the  Insane  Poor  in  the 
County  Poor-}u)use8  of  New  York,  by  Sylvester  D,  Willard^ 
M.  Z>.,  Jan'y  13,  1865 ;  Assembly  Document  No,  19.)  The 
institution  received  its  fii'st  patients  on  the  13th  of  October, 
1869.  m 

It  will  be  perceived  by  the  title  of  the  organic  act  of  this" 
asylunij  which  defines  the  intent  of  its  puipose,  that  the 
words  used  are  terms  of  limitation.  No  recent  cases  of 
insanity,  meaning  cases  of  less  than  one  yearns  duration, 
can,  therefore,  be  committed  to  its  custody.  But  there  is 
nothing  in  this  act  which  forbids  the  trustees  from  receiv- 
ing private  patients  as  at  any  other  State  asylum,  provided 
only  that  they  belong  to  the  chronic  class.  For  the  first 
claiise  of  the  title  of  this  act  defines  it  to  be  "  an  act  to 
authorize  the  establishment  of  a  State  asylum  for  the 
chronic  insane "  generally,  and  the  second  clause,  reciting 
that  it  is  "  for  the  better  care  of  the  insane  poor,"  while  it 
describes  one  class  of  the  chronic  insane,  namely,  the  poor, 
is  not  followed  by  any  provision  in  the  law  itself,  restrict 
ing  the  use  of  the  asylum  to  them  exclusively.  And  inas- 
much as  in  the  second  section,  its  trustees  are  given  all  the 
rights,  privileges  and  powers  which  are  possessed  by  the 
managers  of  the  State  Lunatic  Asylum  at  Utica,  and  these 
l&tter  are  empowered  to  receive  ''  such  recent  cases  as  mAy 
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seek  admission  under  peculiarly  afflictive  circumstances," 
by  parity  of  reason,  both  these  organic  acts  being  in  pwri 
materia^  there  seems  no  ground  for  doubting  that  the  tnis- 
teee  of  the  Willard  Asylum  may,  whenever  there  are 
vacancies  in  that  institution,  receive  private  patients  of  the 
chronic  class. 

&  %,  Said  tnistees  shall  have  all  the  rights,  privileges  and  powers, 
ana  be  subject  to  the  siime  duties,  in  said  osjlam,  as  are  now  possessed 
by  and  imposed  upon  the  board  of  managers  of  the  State  Lunatic 
Asylum  at  Utica,  and  shnll  be  subicct  to  removal  at  any  time  by  the 
Senate  upon  recommendation  of  the  Governor.  Said  lru.stees  shall 
Iho  fix  the  rat«  per  week,  not  exceeding  the  actual  cost  of  support  and 
Attendance,  exclusive  of  officers'  salaries,  for  the  board  of  patients.  It 
shall  further  be  the  duty  of  said  trustees,  as  portions  of  said  asylum 
are  completed  and  ready  for  the  reception  of  the  insane,  to  designate, 
in  a  judt  and  eriuitiible  manner,  and  with  the  approval  of  the  Gover- 
nor, the  counties  from  which  the  chronic  pauper  insane  sliall  be  sent 
to  eaid  asylum,  as  parts  of  the  room  shall  be  ivady,  from  time  to  time, 
for  the  reception  of  patients,  except  tis  hereinafter  providecL 

1.  This  section  and  sections  2,  3,  4,  5,  7,  9,  12, 13  and  24 
of  Title  Third  are  also  acts  in  pari  niafeina^  and  should  be 
construed  according  to  the  intention  of  the  Legislature,  since 
a  thing  within  the  intention  is  within  the  statute,  though 
not  within  the  letter;  and  a  thing  within  the  letter  is  not 
within  the  statute,  unless  within  the  intention.  {People  v. 
Uiica  Ins.  Co^  15  Johns.  S,  C.  358;  Jaekmn  v.  Collins^  3 
wen^  89 ;  Dresser  v.  Brooks^  3  Barb,  429.)  So  far  as 
any  legal  distinctions  exist,  discriminating  between  recent 
and  chronic  cases  of  insanity,  Titles  Third  and  Fourth  must 
be  interj)reted  under  these  limitations,  whenever  a  disregard 
of  them  would  manifestly  be  a  violation  of  the  intention  of 
e  organic  act.  But  in  non-essential  things  a  liberal  con- 
struction is  to  be  given  to  the  ]K>wer8  conferred  upon  man- 
agers, whenever  such  use  of  them  is  plainly  beneficial  to 
the  insane.  The  intention  of  the  Legislature  was  to  assimi- 
late, as  far  as  possible,  the  government  of  all  Iat«r  asylums 
to  that  in  force  at  Utica. 

§  3.  The  managers  shall  appoint  a  medical  superintendent  who  shall 
be  a  well-educated  pliysician  of  experienco  in  tlie  treatment  of  tlio 
insane,  and  a  treamirer,  who  phtill  give  bonds  for  the  faithful  per- 
iormauce  of  his  trust,  in  6uch  sum  and  with  6uch  aureties  as  the 


ut 
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Comptroller  shall  approve.  They  shall  also  appoint,  in  their  diacre-  I 
tion.  and  upon  the  noiuiuation  of  the  medical  superintendent,  a  etew-  i 
aini  and  matron^  and  live  assistant  phvsiciaue,  all  of  whom  and  the 
medical  superintendent  shall  coustantfy  reside  in  the  aaylmn,  or  on 
the  premises,  and  such  other  otiicers  and  aseist:int8  as  may  now  l>e 
allowed  by  law.  They  shall  also,  from  time  to  time,  with  the  approval 
of  the  Governor,  ComptrolkT,  and  Secretary  of  State,  determine  the 
annual  salary  and  allowances  of  the  before  named  officials,  the  aggre- 
gate amount  of  such  Halariea  not  to  exceed  the  snm  of  eleven  thousand 
eiglit  hundred  and  lifty  dollars  in  any  year.  (CV*.  86,  Laws  of  187S.) 
§  4.  The  euperintiudeut,  ivsideut  oflicers  and  treasurer  shall  be 
subject  to  the  same  duties,  and  shall  have  the  same  rights  and  powers 
as  are  possessed  by,  and  imjiosed  upon,  the  superintendent,  reaideat 
oOioerB  and  treasurer  <>t'  the  Sttitc  Lunatic  Asylum  at  Utica. 

1.  This  is  in  keeping  with  and  a  corollary  to  section 

second. 

g  5.  All  town  and  county  officers  sending  a  patient  to  the  aaylam 
shall,  before  sending  him,  8pg  that  he  is  in  a  state  nf  perfect  bodily 
cleanliness,  and  is  comfortably  clothed,  and  provided  with  suitable 
changes  of  raiment  as  prescribed  in  the  by-laws.  (Same  as  g  23,  7W. 
3^.)  M 

§  6.  The  expenses  of  clothing  and  maintaining,  m  the  asylum,  ft-fl 
patietil  who  has  been  received  upon  the  order  of  any  court,  or  oflRcer. 
shall  be  paid  by  the  county  from  which  he  was  sent  to  the  asylum. 
The  treasurer  of  said  county  is  authorized  and  directed  to  pay  to  the 
treasurer  of  the  a«ylnm  the  lulls  for  such  clothing  and  maintenance, 
as  they  shall  become  due  and  payable,  according  to  the  by-laws  of  the 
asylum,  upon  the  order  of  the  slewurd;  and  the  supervisors  of  said 
coLintv  8hallt  annually,  levy  and  raise  the  amount  of  such  bills,  and 
such  further  sums  as  will  probably  cover  all  similar  bills  for  one  year 
in  advance.  Said  county,  however,  shall  have  the  right  to  require  any 
individual,  town,  city  or  county  that  is  legally  liable  for  the  support 
of  such  patient,  to  re-imburso  the  amount  of  said  bills,  with  interest 
from  the  day  of  paying  the  same.'    (Same  as  §  31,  TiL  3.)  ^ 

1.  This  is  in  affirmance  of  section  13  of  Tit.  1,  Art.  1.^ 

But  as  no  oflScer  ie  here  specified  to  whom  authority  is  given 

to  bring  suit^  that  power  undoubtedly  iulieres  in  the  bo 

of  supervisors, 

§  7.  Every  town  or  county  paying  for  the  support  of  a  lunatic  in 
the  asylum,  or  his  exj-xjnses  in  going  to  or  from  the  same,  shall  have 
the  like  rights  atid  remedicH  to  recover  the  amount  of  such  payments, 
with  interest  from  the  time  of  paying  each  bill,  as  if  such  expenses 
had  been  incurred  for  the  support  of  the  same,  at  other  places,  under 
existing  laws.   (Same  a^  §  34.  Til.  3^/.) 

§  8.  The  managers  shall  receive  no  compensation  for  their  services, 
bnt  shall  receive  their  actual  and  reasouablo  traveling  and  other  ex- 
penses, to  be  paid  on  the  warrant  of  the  Comptroller,  on  rendering 
their  accounts.  {Same  as  ^'Z":,  Tit,Zd.) 

§  9.  In  all  purchases  for  the  use  of  the  asylum  every  voucher  shall 
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be  taken,  duly  filled  up,  at  the  time  it  is  taken,  with  every  abstract  of 
Youchers  for  money  paid,  and  shall  be  proof  on  oath  that  the  voucher 
was  filled  up  and  the  money  paid  therefor  at  the  time  the  voucher  was 
taken;  and  the  managers  shall  make  all  needful  rules  and  regulations 
to  enforce  the  provisions  of  this  section. 

§  10.  The  chronic  pauper  insane  from  the  poor-houses  of  the  coun- 
ties shall  be  sent  to  the  said  asyhini  by  the  county  superintendents  of 
the  poor,  except  from  those  counties  bavins  asylums  for  the  insane,  to 
which  they  are  now  authorized  to  send  such  insane  patients  by  special 
legislative  enactments,  or  such  counties  as  have  been,  or  may  hereafter 
be  exempted  by  tlie  State  Board  of  Charities.  And  all  the  chronic 
insane  i)auper  patients  who  may  be  discharged  not  recovered  from 
State  lunatic  asylums,  and  who  continue  a  public  charge,  shall  be  sent 
to  the  asylum  for  the  insane  hereby  created;  and  all  such  patients  shall 

»be  a  charge  upon  the  respective  counties  from  which  they  are  sent.' 
1,  This  is  the  pivotal  section  of  the  whole  act,  and  se- 
cures the  removal  of  the  chronic  pauper  insane  fi-om  the 
poor-houses  to  this   asylum  as  rapidly  as  they  can  be  re- 
ceived.    It  also  affords  occasional    exemptions,  by  way  of 
[iBxception  to  a  law,  which  the  capacities  of  the  institution 
fvould  not  pennit  to  be  carried  out  to  the  letter,  as  rapidly 
AS  they  might  be  called  upon. 

First,  to  those  counties  having  authority  by  special  legisla- 
;tive  enactments  to  care  for  their  own  insane,  whether  recent 
sases  or  chronic,  in  asylums  of  their  own,  like  the  counties 
>f  New  York,  Kings  and  Monroe. 

Secondy  to  those  counties  which,  having  asylums  suitable 
for  the  custody  and  comfortable  maintenance  of  the  dlironic 
insane,  when  quiet  and  harmless,  have,  upon  due  inspection 
of  such  asylums  and  apprrdmtiun  of  the  same,  been  ex- 
erapt-ed  by  the  State  Board  of  Charities,  upon  conditions 
whose  breach  rendei-s  the  exemption  revocable  at  the  pleasure 
of  such  Board,  This  excejition  is  exclusively  restricted  to 
the  chronic  insane,  and  does  not  in  any  event  authorize  such 
counties  to  retain  acute  or  recent  cases  in  their  asylums  for 
more  than  ten  days. 

In  the  absence  of  legislative  enactments  granting  special 
authority  to  treat  the  insane  of  every  classj  county  asylums 
are  not  places  to  which  cases  of  recent  insanity  can  legally 
be  committed.     To  retain  such  a  lunatic  in  one  is  a  misde- 
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meanor  for  which  an  indictment  will  lie. 
and  explanatory  section  which  foUotos.) 


(See  §  9,  m  1, 


TITLE  FIFTH. 


HTTDSOlf  RITEB  STATE  HOSPITAL  FOB  THB  INSAinL 

'Seotiox  1.  There  is  eatablishod  near  the  city  of  Poughkeepeie,  the 
Hndaon  River  State  Hospita!  for  the  Insane,  under  the  control  of  nine 
managers,  who  are  appointe(3  by  the  Senate  upon  the  nomination  of 
the  Governor,  and  hold  their  ofccea  for  six  years  and  until  others  are 
appointed  in  their  stead,  and  subject  to  be  removed  at  any  time  by  the 
Senate  npon  the  recommeudiition  of  the  Governor,  and  a  majority  of 
the  said  managers  shall  reside  within  the  county  of  Dutchess. 

§  2.  The  said  managers  have  the  right-s  and  powers,  and  are  subject 
to  the  same  duties,  as  arc  now  pos8cs&ed  bv  and  imposed  upon  the 
managers  of  the  State  Lunatic  Asylum  at  tjtica ;  and  the  Hudaon 
River  State  Hospital  for  the  Ineano  is  organized  and  governed  under 
the  laws  organizing  and  governing  the  State  asylum  at  Utica,  except 
as  may  be  herein  otherwise  provided, 

§  3.  The  managers  shall  appoint  a  medical  superintendent,  who 
shall  be  a  well-educated  physician  of  experience  in  the  treatment  of 
the  insane,  and  a  treasurer,  who  shall  reside  in  the  city  of  Pough- 
keepsicj  and  give  bonds  for  the  faithful  performance  of  liis  trust  in  J 
such  sum  and  with  such  sureties  as  the  Comptroller  of  the  State  shalll 
approve.  They  shall  also  appoint,  at  their  discretion,  and  upon  the 
nomination  of  the  medical  superintendent,  a  steward  and  a  matron, 
and  each  assistant  physicians  as  the  necessity  of  the  hospital  shall 
from  time  to  Lime  require,  all  of  whom  and  the  medical  euperintend- 
ent  shall  constantly  reside  in  tjie  hospital  or  on  the  premises,  and  shall 
be  designated  as  the  "  resident  officers." 

§  4.  The  managers  shall,  from  time  to  time,  with  the  approval  of 
the  Governor,  Comptroller  and  Secretary  of  State,  determine  the 
annual  salariea  and  allowancea  to  the  treasurer  and  resident  officers, 
the  aggregate  amount  of  the  Siud  salaries  not  Co  exceed  the  sum  of 
twelve  thouBand  dollars  for  any  one  year. 

§  6.  As  soon  as  portions  of  the  hosnitji]  shall  be  prepared  for  the 
reception  of  patients,  the  managers  snail  cause  notice  thereof  to  be 
published  in  the  .State  pai>er  and  sent  to  the  county  clerk,  county 
judge  and  suiierintendcnts  of  the  poor  of  oiR^h  of  the  following 
counties  :  Clinton,  Essex,  Franklin,  Warren,  Washington,  Saratoga, 
Albany,  Keuaaelaer,  Greene,  Columbia,  Ulster,  Dutchess,  Orange, 
Sullivan,  Putnam,  Rockland,  Westchester,  New  York,  Kings,  Queens, 
Suffolk  and  Richmond.  A  circular  from  the  medical  superintendent 
shall  accompany  said  notice  to  each  county  clerk,  county  judge  and 
superintendent  of  tlie  poor,  designating  the  number  and  class  of 
patients  to  be  received  ;  and  when  the  hospital  shall  be  com|)Ieted, 
due  notice  shall  be  given  as  above,  so  that  all  patients  who  may  then 
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^nbe  in  the  State  Lnnatio  Asylum  at  Utica,  chargeable  to  the  above- 
■meutioned  counties,  ehall  be  traufiferxed  to  the  Hudson  Rirer  State 
^Hospital  for  the  Insane. 

M      This  section  has  been  repealed  as  stated  below. 
P     §  3.  Sections  4  and  5  of  chap.  337  of  the  Laws  of  1870, 
limiting  the  hospital  district  from  which  patients  may  be 
^received  at  the  HudBon  River  State  Hospital  for  the  Insane 
"  at  Poughkeepsie,  are  hereby  repealed.     (See  Gkap.  264, 

(Laws  of  1875,  §  3.) 
,  g  6.  The  counties  enumerated  in  the  last  section  shall  constitute  the 
Badson  River  State  Uonpital  district,  and  tlio  bubpital  shall  be  desig- 
nated the  Hudson  River  Stwte  Hospitjil,  (Amended  as  above,) 
§  7.  The  manngers  and  other  ollicers  ehall  have  no  interest,  direct 
or  indirect,  in  the  furuiahiug  of  any  buildiue  mat<iriula,  or  in  any 
contracts  for  the  same,  or  in  auy  contracts  for  labor  in  the  erection  of 
said  bos|)ital. 

§  8.  It  shall  bo  the  dnty  of  the  maniigcrs  to  make  a  detailed  report 
of  all  the  moneys  received  by  them,  and  of  the  progress  which  shall 
have  been  made  in  the  erection  of  said  buildiugH,  to  the  Legislature 
in  Jannary  of  each  year,  and  also  to  the  Comptroller,  as  often  aad  in 
Buch  manner  as  the  Comptroller  shall  or  may,  from  time  to  time^ 
require. 

§  9.  The  plans  and  specifications  for  said  hos])ital  shall  be  upon  the 
basis  of  accommodating  not  exceeding  five  huudied  patients  at  any 
one  time,  and  shall  be  approved  by  the  Governor,  Comptroller  and 
Secretary  of  State. 

■  Section  1.  There  is  established,  in  the  city  of  Baffalo,  The 
BaSalo  State  Asylum  for  the  Insane,  under  the  control  of  ten  man- 
agers appointed  by  the  Qovernor,  by  and  with  the  consent  of  the 
Senate. 

§  2.  They  shall  be  subject  to  be  removed  at  any  time  by  the  Senate, 
upon  the  recommendation  of  the  Governor.  Their  succesaora  shall 
be  appointed  by  the  Governor,  and  shall  hold  their  otBce  for  six  years, 
and  until  others  are  appointed  in  their  stead,  and  subject  to  Le  re- 
moved in  the  manner  aforesaid  ;  and,  in  case  of  a  vacancy  in  said 
board,  the  Governor  shall  appoint,  in  manner  aforesaid,  to  fill  the 
unexpired  term. 

I  3.  The  said  managers  have  all  the  rights  and  powers  and  are  sub- 
ject to  the  same  duties,  as  are  now  possessed  by  and  imj>osed  upon 
the  managers  of  the  State  Lunatic  Asylum  at  Utica;  and  the  Buffalo 
State  Asylum  for  the  Insane  shall  be  organized  and  governed  under 
18 
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TITLE  SIXTH. 

THB  BUFFALO  STATE  ASYLUM   FOB  THE  INSANE, 
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the  laws  organizing  and  governing  the  State  aaylnm  at  Utica,  except 
afi  may  l>e  herein  otberwiso  provided. 

§  4.  The  managers  shall  appoint  a  medical  iraperintendent,  vho 
shall  be  a  well-educated  physician  of  experience  in  the  treatment  of 
the  insane,  and  a  treasurer,  who  shall  reside  in  the  city  of  Buffalo, 
and  give  bonds  for  the  faithful  performance  of  his  trust,  in  such  sum 
and  with  such  sureties  as  the  Comptroller  of  the  State  shall  approve. 
They  shall  also  appoint,  at  their  discretion  and  upon  the  nomination 
of  tlie  medical  Buperintendent,  a  steward  and  a  matron,  and  one  or 
more  assistaut  phytiiciaas,  as  the  neuossities  of  the  hospital  shall  from 
time  to  time  require,  all  of  whom,  and  the  medical  superintendent, 
shall  constantly  reside  in  tlio  hospital,  or  on  the  premises,  and  shall  be 
designated  the  resident  officers. 

§  5.  The  managers  shall,  from  time  to  time,  determine  the  annnal 
salaries  and  allowances  of  the  treasurer  and  resident  officers,  subject 
to  the  approval  of  the  Governor  of  the  State,  Secretary  of  State  and 
the  Comptroller  ;  provided  that  such  salaries  shall  not  exceed,  in  the 
aggregate,  ten  thousand  dollars  for  any  one  year. 

g  6.  The  managers  shall  procure  plans,  drawings  and  specifications 
for  the  construction  of  the  hoH]iital  and  other  buildings,  and  the 
improvement  of  the  grounds,  and  shall  contract  for  the  erection  of  the 
buildings  in  accordance  with  euch  plans  and  specifications^  and  on 
such  terms  as  they  may  deem  proper ;  provided  Buch  plans,  drawings, 
specifications,  contracts,  and  the  terms  thereof,  shall  bo  approved  oy 
the  Governor,  State  Enpneer  and  Comptroller  ;  and  further  provided, 
that  the  managers  shall  not  adopt  any  plans  for  the  hospital  or  other 
buildings,  nor  alter  or  change  the  plans  adopted,  without  the  assent 
of  the  State  officers  afoivsaid. 

§  7.  The  managers  and  other  officers  shall  have  no  interest,  direct 
or  indirect,  in  the  furnishing  of  any  building  materials,  or  in  any 
contracts  for  the  same,  or  in  any  contracts  for  tabor  in  the  erection  of 
said  hospital. 

g  8.  It  shall  be  the  duty  of  the  managers  to  make  a  detailed  report 
of  all  the  moneys  received  by  them,  and  the  progress  which  snail 
have  been  made  in  the  erection  of  said  buildings,  to  the  L^islature 
in  January  of  each  year,  and  also  to  the  Comptroller,  as  often  and 
in  such  manner  as  tlie  Comptroller  shall  or  may  from  time  to  time 
require. 

g  9.  The  plans  and  speciGcations  for  said  hospital  shall  be  upon  the 
basis  of  aceommodating  not  exceeding  five  hundred  patients  at  any 
one  time. 
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TITLE  SEVENTH. 


4 


THB  STATK  HOMOeOPATHIC  ASYLUM  FOR  THE  IN8AKE  AT  MIDDLETOWK. 

Sectiok  L  There  is  established  at  Middletown,  in  the  county  of  h 
Orange,  a  State  lunatic  asylom  for  the  care  and  trcoitment  of  the  insane  ^ 
upon  the  principles  of  medicine  known  aa  the  homceopathic  ;  by  the " 
name  of  *'The  State  Homoeopathic  Asylum  for  the  Insane,  at  Middle- 
town,"  under  the  control  of  twenty-one  trustees  appointed  by  the 
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ivemor»  bj  and  with  the  consent  of  the  Senate,  and  who  shall  bo  adher- 
of  homoBopathy.     The  trustees,  shall  be  subject  to  removal  for 

\Qse  by  the  Senate,  upon  the  recommendation  of  the  Governor.  The 
tenn  of  oftice  of  said  trustees  is  seven  years. 

^  2.  The  said  trustees  shall  not,  for  their  own  private  advantage  or 
gain,  directly  or  indirectly,  deal  or  trade  in  bnjring  or  selling  any  goods, 
wares,  merchandise  or  otnor  property  whutaoever,  belonging  to,  or  to 
be  used  for,  the  said  corporation. 

g  3.  The  financial  and  other  business  concerns  of  said  asylum  are 
under  the  direction  of  said  board  of  trustees,  who  shall  elect  from  their 
number  at  each  annual  meeting,  a  president,  a  vice-president,  a  secre- 
tary and  a  treasurer,  who  shall  hold  their  ollicea  for  one  year,  or  until 
their  successors  shall  be  elected.  Seven  of  said  trustees  shall  consti- 
tute a  quorum  for  the  transaction  of  business,  and  a  majority  of  tlie 
number  present  at  a  meeting  shall  be  requisite  to  make  any  order  in 
the  management  of  the  asylum.  All  other  duties,  rights  and  powers 
of  said  trustees  shall  be  the  same  as  those  imposed  upon  the  managers 
-of  the  State  Lunatic  Asylum  at  Utica, 

b  §  4.  Any  trustee  faibng  bo  attend  the  regular  meetings  of  the 
Board  for  one  year  may  thereupon,  at  the  option  of  said  lioard,  be 
Becmed  to  have  vacated  his  ol!ice,  and  a  successor  may  be  appointed 
^o  fill  the  same. 

§  5.  The  trustees  shall  hold  their  annual  meeting  on  the  third 
Thursday  in  June,  at  the  asylum,  to  receive  reports  of  their  officers  as 
to  the  business  and  afTaira  of  said  corpomtion,  and  to  transact  such 
other  business  as  may  be  deemed  necessary. 

§  6.  The  board  of  tnistesH  of  said  asylum  shall  have  power  to  make, 
constitute,  ordain  and  establish,  from  time  to  time,  such  by-laws,  rules 
and  regulations  as  they  shall  deem  proper  for  transacting,  managing 
and- directing  the  affairs  of  said  asylum  ;  provided,  that  such  by-laws, 
rules  and  regulations  do  not  conflict  with  this  act,  or  with  the  Consti- 
tution aiid  laws  uf  this  State  or  of  the  United  States, 

§  7.  The  board  of  trustees  may  appoint  a  superintending  homreo- 
pathic  physician  and  assistant  physicians,  and  such  other  officers  and 
agents  of  the  said  corporation  as  they  shall  deem  neceH^ary,  who  shall 
Teapectively  hold  and  perform  the  duties  pertaining  to  tkeir  offices  and 
agencies  during  the  pleasure  of  said  board,  and  the  said  board  shall, 
from  time  to  time,  fix  the  salaries  of  such  superintending  physicians, 
afiaifltant  physicians,  officers  and  agents.  But  the  annual  salaries  of 
theauperinteudent,  assistant  physicians,  treasurer,  steward  and  matron 
shall  bo  approved  by  the  Governor,  Secretary  of  State  and  Comptroller; 
provide<l  that  such  salaries  shall  not  exceed  in  the  aggregate  eight 
thousand  dollars  for  any  one  year. 

§  8.  The  charges  to  be  made  by  the  said  asylnm  for  the  care  and 
treatment  of  patients  shall  be  such  sum  only  aa  shall,  in  the  aggregate, 
bo  sufficient  to  defray  the  current  expenses  of  said  asylum. 

§  9.  The  expenditure  of  all  money  appropriated  by  the  State  for  the 
^rection  of  said  asylum,  together  with  all  amounts  derived  or  received 
■from  other  sources,  shall  be  fully  and  duly  accounted  for  to  the 
■Comptroller. 

g  10,  The  treiisurer  of  said  asylum  shall  give  bonds  for  the  faithful 
performance  of  his  trust  in  sacli  sum  and  with  such  sureties  as  the 
Comptroller  of  the  St4it<f  shall  approve. 
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§  11.  Oount^  judges  and  snperintGndenU  of  the  poor  in  any  of  the 
counties  of  this  State,  and  all  county  or  other  officers  having  autfaor- 
itjr  to  commit  insane  persons  to  any  of  the  State  lunatic  asyluma  in 
this  State,  are  hereby  authorized  to  commit  indigent  and  pauper 
insane  persons,  for  whom  homoeoputhic  treatment  may  be  desired,  to 
the  State  Homoeopathic  Asylum  for  the  Insane  at  Middletown,  in  the 
same  manner  and  on  tho  same  term^  and  conditions  as  are  now  reanired 
or  may  hereafter  be  required  by  law,  for  the  commitment  of  indigent 
or  pauper  insane  persona  to  any  of  the  other  State  lunatic  asylums  in 
thia  State,  provided  the  number,  in  the  aggregate,  of  such  patienu 
shall  not  exceed  the  accommodations  at  the  disposal  of  the  superin- 
tendent in  said  asylum.'  (Amendment  pursvaiU  lo  cliap.  414,  Laws  oj 
1874,  g  1.) 

1.  The  above  section  is  simply  declaratoiy  of  a  pre-exist-  M 
ing  power,  iuaaxiiucli  as  it  authorizes  that  to  be  done  spec-  " 
ially  which  before  could  be  done  generally.  Ever  since  the 
enactment  of  chap.  135  of  the  Laws  of  1842  it  has  always 
been  in  the  power  of  county  judges  and  siiperintendents 
of  the  poor,  where  no  exceptional  provision  forbade  it  (as 
in  the  case  of  the  Willard  Asylum),  to  send  recent  cases  of 
insanity  to  any  State  asylum,  and  this  has  been  done  in 
the  history  of  each  subsequent  new  asylum  without  a  fresh 
recital  of  such  authority,  because  the  power  was  inherent 
in  such  officei'8  and  the  statutes  in  pari  tficUeria,  But  it 
will  hardly  be  contended,  as  a  matter  of  right,  that  any 
pauper  or  indigent  can  compel  the  county  to  support  him 
exclusively  in  an  institution  of  his  own  selection.  It  must 
always  remain  discretionary,  therefore,  under  the  present 
statute,  with  county  judges  and  superintendents  of  the 
poor,  whether  they  will  acquiesce  or  not  in  the  request  of  ■ 
any  pauper  or  indigent  for  whom  homa:'opathic  treatment 
is  desired,  and  send  him  lo  this  asylum.  The  language  of 
the  statute  is  certainly  not  imperative,  but  only  pel-missive. 

Nor  does  this  statute  designate  the  person  or  persons 
from  whom  the  request  for  homceopathic  treatment  shall 
emanate.  It  will  be  conceded  at  the  outset  that  a  lunatic 
can  have  no  legal  capacity  to  choose  the  loevs  in  quo  of  his 
medical  treatment,  any  more  than  of  his  domicQe,  since  he  is 
not  a  person  suijnriSj  and  if  he  be  an  indigent  or  a  pauper, 
without  any  committee  of  the  person  and  estate  to  choose 
for  him,  then  the  superintendents  of  the  poor,  being  virinUs 
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officii  his  committee,  are,  together  with  the  county  judge, 
the  only  persons  who  can  lej^ally  choose  the  place  for  his 
treatment.  In  whatever  light  we  view  the  statute,  we  shall 
see  that  it  cannot  be  constmed  into  a  defeasance  of  the 
original  powers  of  county  judges  or  superintendents  of 
the  poor,  for  these  powers  are,  in  relation  to  all  paupers, 
alike  inseparable  from  the  civil  disabilities  under  which 
such  persons  are  placed,  and  in  the  case  of  the  insane  the 
necessity  for  guardianship  and  restraint  requires  that  the 
power  and  place  of  exercising  both  should  be  left  to  those 
whom  the  law  has  invested  with  the  authority  of  guardians. 
In  case  of  the  refusal,  therefore,  of  a  county  judge  or  su- 
perintendent of  the  poor  to  send  an  indigent  or  pauper 
lunatic  to  the  homoeopathic  asylum,  we  fail  to  see  the 
power  lodged  anywhere  to  compel  him.  {People  v.  Conim 
of  Emiijmtiofiy  27  Bark  562.) 


TITLE  EIGHTH. 

THE  STATE  LUNATIC  A3TLUM  FOR  IW8ANE  CBIMINALS. 

Section  1.  Tlie  building  erected  at  Auburn  for  an  aaylam  shall  be 
known  and  designated  as  the  Ejtate  Asj^lum  for  Insane  Criminals,  at 
.Auburn.^ 

1.  This  asylum  was  created  by  chap.  456  of  the  Laws 
of  1855,  §  1,  as  a  special  department  of  our  State  prisons, 
in  the  terras  follo^ving,  viz.:  "The  Inspectors  of  the  pris- 
ons of  this  State  are  hereby  authorized  and  required  with- 
out delay  to  make  the  necessary  and  suitable  provisions  in 
one  of  the  State  prisons  of  this  State,  and  the  removal  to 
such  place  for  safe-keeping  and  proper  care  of  all  the  in- 
sane convicts  now  in  the  State  Ijunatic  Asylum  at  Utica ; 
and  whenever  the  physician  of  a  State  prison  shaU  duly 
report  to  the  warden  of  such  prison  that  any  convict  con- 
fined therein  is  so  far  insane  as  to  render  him  dangerous,  or 
an  improper  subject  of  prison  discipline,  it  shall  be  the 
duty  of  said  warden  to  remove  such  convict  to  the  place  so 
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provided;  and  the  oflBcers  having  charge  of  such  place 
nhall  receive  such  convict  and  retain  him  there  at  the  ex- 
pense of  the  State,  so  long  as  he  or  she  shall  continue  in- 
sane," Its  act  of  organization  was  passed  in  1858  as 
chapter  130  of  the  Laws  of  that  year. 

Since  the  amendment  of  Art.  5,  §  4  of  the  Constitution, 
in  1876,  abolishing  the  Board  of  Inspectors  of  State  piTS- 
ons,  and  substituting  in  lieu  thereof  one  Superintendent,  all 
the  provisions  of  this  Title  referring  to  the  powers  or  du- 
ties of  such  previous  Board  of  Inspectors  are  to  be  read 
and  interpreted  as  refening  to  the  said  Superintendent  of 
State  prisons,  to  whom  is  constitutionally  transferred  all 
the  powers  and  attributes^  and  who  is  consequently  clothed 
with  all  the  authority  heretofore  belonging  to  his  predeces- 
sors in  office. 

§  %,  The  State  Commissioner  in  Lunacy*  shall  appoint  a  medical 
Buperiutendent  for  said  asylum,  who  shall  bo  a  well-educated  physician 
of  exj>erience  in  the  treatment  of  the  insane,  who  shall,  under  the 
direction  of  said  inspectors,  have  charge  of  said  aaylum,  and  shall 
make  all  purcliases  for  the  8Upi>ort  of  the  said  asylum,  and  shall 
account  for  all  moneys  coming  to  his  hand  in  the  same  manner  as  the 
agent  and  warden  of  any  of  the  State  prisons  are  now  required  by 
to  da 


1.  This  clause  giving  the  appointing  power  of  a  medici 
superintendent  to  the  Commissioner  in  Lunacy,  is  in  mani- 
fest conflict  with  Art.  5,  §  4,  of  the  Constitution  of  1846, 
as  amended  by  vote  of  the  people  Nov.  7,  1876,  where- 
in it  is  i-ecited  that  the  Superintendent  of  State  prisons 
"  shall  appoint  the  agents,  wardens,  physicians,  and  chap^ 
lains  of  the  prisons."  The  State  Commissioner  in  Lunacy 
l)eing  only  a  statutory  officer,  no  such  power  can  be  granted 
him,  and  the  above  clause  is  consequently  invalidf. 

8  3.  The  said  medical  superintendent  shall 
and  shall  devote  as  much  of  his  time  as  mar  h9 
and  treatment  of  those  confined  thgrain     I^o  « 
two  thousand  dollars*  per  ann 
allowed  rations  for  himself 
lights  for  warming  and  li 
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§  4.  The  superintendent  aball  be  the  chief  executive  officer  of  the 
asylum.  He  shall  have  the  genemi  superint^^ndeDce  of  the  buildiuga 
and  groandSf  together  with  their  furnituro,  tixturea  und  stock  ;  and 
the  direction  and  control  of  all  persona  therein,  subject  to  such  laws 
and  regulations  as  may  be  established  by  the  board  of  inspectors. 
He  shall  have  the  nomination  of  hia  co-resideiit  officerB,  with  power 
to  assign  them  their  roB]>ective  duties,  subject  to  the  by-lnwa  afore- 
said. Also  to  appoint,  with  the  approval  tJt  the  boiird>  Buuh  and  so 
many  attendants  and  employees  as  he  may  think  proper  and  neces- 
sary for  the  economical  and  efiiciont  administration  of  the  a^airs  of 
the  asylum,  and  to  proscribe  their  several  duticB  and  places,  and  to 
discharge  any  of  them  at  his  solo  discretion.  But  in  every  case  of 
discharge  so  occurring,  he  shall  forthwith  enter  the  same,  with  the 
reasons  therefor,  under  an  appropriate  head,  in  one  of  the  record  books 
of  the  asylum.  He  ehail  also  Imve  power  to  suspend,  until  the  next 
meeting  of  the  boiird,  for  eorni  and  sufficient  cause,  any  resident 
officer  ;  but  in  such  case  he  sliatl  forthwith  give  written  notice  of  the 
fact,  with  its  causes  and  circumstances,  to  said  board,  whose  duty 
thereupon  it  shall  be  to  call  a  special  meeting  of  the  board  to  provide 
for  the  exigency.  The  assistant  physician  shall  perform  the  duties 
and  be  subject  to  the  responsibilities  of  the  superintendont,  in  his 
sickness  or  absence. 

g  6.  The  other  officers  and  employees  in  said  asylum  shall  be  an 
assistant  physician,  who  shall  also  perform  the  duties  of  clerk  of  said 
ftsylum ;  a  matron,  and  not  exceeding  ten  male  attendants  for  the 
male  department,  and  four  female  attendants  for  the  female  depart- 
ment, who  shall  be  upiwjinted  by  the  Board  of  Prison  Inspectors,  upon 
the  recommendation  of  the  medical  superintendent ;  and  the  monthly 
wa^es  of  Buch  attendants  Biiall  he  lixed  from  time  to  time  by  the 
8uia  Board  of  Prison  Inspectors,  not  to  exceed  twenty-five  dollars  per 
month  each,  and  the  same  paid  monthly,  and  said  attendants  shall 
reside  in,  and  be  boarded  at  the  expense  of,  such  asylum. 

§  C.  The  Inspector  of  State  prisons  shall  cause  any  female  convict 
in  the  State  prison  at  Sing  Sing,  who  now  is  or  hereafter  may  t»ecome 
insane,  to  be  removed  to  and  retained  in  the  female  department  of 
the  State  Asylum  for  Insane  Criminals  in  the  manner  provided  by  law. 
And  all  the  provisions  of  this  act  shall  apply  to  the  cases  of  convicts 
80  removed,  except  that  whenever  any  such  female  convict  shall  have 
become  restored  to  reason,  she  shall  bo  transferred  to  and  again  re- 
ceived into  the  female  State  prison  at  Sing  Sing. 

§  7.  The  medical  superintendent  shall  fno  in  the  office  of  the  Comp- 
troller of  this  State  a  band  in  the  peiml  sum  of  ton  thousand  dollars, 
conditioned  for  the  faithful  performance  of  his  duty  as  such,  which 
bond,  before  it  shall  be  filed,  shall  be  approved  by  the  Board  of  In- 
spectors ;  and  no  medical  sujverintendent  shall  enter  upon  the  dis- 
cnarge  of  the  duties  of  said  office  till  such  boud  bq  approved  shall 
have  been  duly  filed,  as  aforesaid. 

§  8.  The  superintendent  shall  estimate  monthly,  as  is  now  provided 
by  law,  and  subject  to  the  same  restrictions  and  conditions  as  in  the 
case  of  agents  and  wardens  of  the  State  prisons,  for  all  moneys 
necessary  for  the  support  and  maintenance  of  said  asylum,  which  esti- 
mate shall  be  submitted  to  and  carefully  examined  by  the  inspector  in 
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charge  of  the  said  Auburn  prison,  who,  if  he  is  satisfied  that  the  said 
estimate  is  correct,  and  that  thi?  articles  named  in  Raid  estimate  are 
actnaUy  needed  for  the  support  and  maintenance  of  said  asjlum,  shall 
certify  the  same,  and  on  the  production  of  said  estimate,  so  certified, 
to  the  Comptroller,  ho  shall  draw  his  warrant  on  the  Treasurer  for  the 
amount  of  said  estimate,  and  the  Treasurer  shall  pay  the  amount  of 
said  warrant  oat  of  any  money  in  the  treasury  appropriated  for  the 
support  of  the  Stato  prisons. 

g  9.  The  Inspectors  of  State  Prisons  shall  adopt  such  rules  and  reg- 
ulations from  time  to  time,  as  they  shall  deem  proper  for  the  control 
and  management  of  the  said  asylum,  which  said  rules  and  regulations 
shall  be  approved  by  the  State  Commissioner  in  Lunacy,  and  ibey  shall 
also  have  power  to  remove  any  and  all  the  officers  in  said  asylum  for 
cause,  and  shall  enter  such  cause  in  full  on  the  minutes  of  their  pro- 
ceetlings  at  the  usylum.  And  no  officer  removtHl  by  the  said  Inspectors, 
for  cause,  shall  be  re-apnoioted  to  any  position  in  said  asylum. 

§  10.  Whenever  the  physicians  of  either  of  the  State  prisons  of  this 
State  shall  certify  to  tho  Board  of  Inspectors,  or  to  the  Insjiector  in 
charge,  that  any  convict  therein  is  insane  it  shall  be  the  duty  of  such 
Board  or  of  such  Insjwctor  in  charge,  to  make  immediately,  a  full  exam- 
ination into  the  condition  of  such  convict,  and  if  satisfied  that  he  is 
insane,  the  said  Board  of  Inspectors,  or  the  Inspector  in  charge,  shall 
order  the  agent  or  warden  of  tne  prison  where  such  convict  is  confined 
forthwith  to  convey  said  convict  to  the  State  Asylum  for  Insane  Crim- 
inak,  and  to  deliver  him  to  the  superintendent  thereof,  who  is  hereby 
required  to  receive  him  into  the  said  asylum,  and  retain  him  there 
until  legally  discharged, 

g  11.  Whenever  any  convict  in  the  Stato  Asylum  for  In  sane  Criminals, 
under  and  by  virtue  of  tho  provisions  of  this  act,  shall  continue  to  bo 
insane  at  the  expiration  of  the  term  for  which  he  was  seuteuced,*  the 
Board  of  Inspectors,  upon  the  fluperintendeiit's  certificate  that  he  is 
harmless,  and  will  probably  continue  so,  and  that  he  is  not  likely  to  be 
improved  by  furthor  treatment  in  tho  asylum  ;  or  upon  a  like  certifi- 
cate that  he  is  manifestly  incurable,  and  can  probably  be  rendered 
comfortable  at  tho  county  alms-house,  may  cause  such  insane  convict 
to  be  removed  at  tho  expense  of  the  State  from  aiid  asylum,  to  the 
county  wherein  he  was  convicted,  or  to  the  county  of  his  former  resi- 
dence, and  delivered  to  and  placed  under  the  care  of  the  superintend- 
ents of  the  poor  of  such  county,  and  tho  said  superintendents  are 
hereby  required  to  receive  jsuch  insane  convict  under  their  charge; 
they  may  also  Jischarge  and  deliver  any  convict  whose  sentence  has 
expired,  and  who  is  still  insane,  to  bis  relatives  or  friends,  who  will 
undertake  with  good  sureties  to  be  approved  by  said  superintendent  of 
tho  State  Asylum  for  Insane  Criminals,  for  hia  poacofnl  behavior,  safe 
custody  and  comfortable  maintenance  without  further  public  charge. 

§  13.  In  cafio  the  insanity  of  any  convict  shall  continue  after  tne 
expiration  of  his  sentence,  be  shall  be  retained  in  said  asylum  until 
adjudged  a  fit  subject  to  be  discharged  by  the  State  Commissioner  in 
Lunacy." 

1.  The  expiration  of  the  term  of  sentence  is  regulated 

here  as  in  other  State  prisons  by  the  amount  of  commuta- 
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tion  earned  by  the  convict  under  chap.  417,  Laws  of  1862 ; 
and  its  amendments,  chap.  415,  Laws  of  1863,  chap.  321, 
Laws  of  1864,  and  chap.  451,  Laws  of  1874. 

2.  This  clause  was  super-added  in  order  that  the  State 
might  be  judicially  represented,  as  the  guardian  of  all  its 

sane,  in  a  proceeding  intended  to  deteimine  whether  its 
custody  of  an  insane  person  once  a  convict,  can  cease  with 
safety  to  the  community. 

g  13,  Whenever  any  convict,  who  shal!  have  been  confined  in  the 
said  asylum  as  a  lunatic,  shall  have  become  restored  to  reason,  and  the 
medical  superintendent  of  said  udyluui  shall  so  certify  in  writing,  he 
shall  be  forthwith  transferred  to  the  Auburn  State  prison,  and  the 
agent  and  warden  of  said  prison  shall  receive  said  convict  into  the 
Baid  prison,  and  shall,  in  all  respects,  treat  such  convict  as  if  he  had 
been  originally  sentenced  to  imprisonment  in  said  prison,  though  said 
convict  may  have  been  conveveu  to  the  said  asylum  from  either  of  the 
other  prisons  of  the  State  ;  out  any  convict  received  from  a  peniten- 
tiary shall  be  returned  to  the  same. 

§  14.  Whenever  the  Inspectors  of  State  prisons  shall  order  any  con- 
vict to  be  transferred  to  the  asylum  for  insane  criminals,  the  agent  and 
warden  of  the  prison  from  which  such  convict  is  transferred  shall 
cause  a  correct  copy  of  the  original  cortiticate  of  conviction  of  said 
convict  to  be  filed  in  hie  office,  and  shall  deliver  tho  original  certificate 
to  thosufjcrintendent  of  tho  asylum  ;  and  when  any  such  convict  shall 
be  transferred  to  the  Auburn  prison  from  such  asylum,  as  hereinbefore 
provided,  the  said  superintendent  shall  deliver  to  the  agent  and  war- 
den of  said  prison  such  original  certificate,  which  shall  be  filed  in  the 
clerk's  office  in  said  prison. 

§  15.  The  physician  who  shall  attend  any  meeting  of  the  Board  of 
Inspectors  of  State  prisons,  or  who  shall  make  any  examination  of 
any  convict,  as  hereinbefore  provided,  shall  be  paid  his  actual  and 
reasonable  traveling  expenses  in  going  to  and  returning  from  such 
examination  or  moetinij,  on  the  certificate  of  the  president  of  the 
Board  of  luspectorB  of  State  prisons  that  he  has  attended  such  meet- 
ing or  examination. 

g  IC.  The  superintendent  is  hereby  authorized  to  recover  for  the 
support  of  any  patient  therein  chargeable  under  the  law  to  either 
counties  or  penitentiaries,  in  an  action  to  be  brought  in  said  superin- 
tendent's name,  as  superintendent  of  the  State  Lunatic  Asylum  for 
Insane  Criminals,  and  which  shall  not  abate  by  reason  of  his  death  or 
removal,  against  the  county  or  penitentiary  for  the  maintenance  of  the 
said  patient ;  and  judgment  Hbull  be  rendered  for  such  sum  as  shall 
be  found  due,  with  interest  from  the  time  of  the  demand  made. 
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TITLE  NINTH. 

LICENSES   FOE   PUIVATE   ASYLUMS.* 

Skctiox  1.  Ko  person  or  associfttion  shall  establish  or  keep  an  aey- 
lam,  institution,  house  or  retreat  for  the  care,  custody  or  treatment  ol 
the  insane,  or  persons  of  unsound  mind,  for  compensaflon  or  hire,  with- 
out first  obtaining  a  license  tlierefor  from  the  State  Commissioner  in 
Lunacy;  provided  that  thtB  section  shall  not  apply  to  any  State  asylum  ^ 
or  institution,  or  any  asylum  or  institution  established  or  conductedfl 
by  any  county  ;  and  provided,  also,  that  it  shall  not  anply  to  case«™ 
whore  an  insane  person  or  person  of  unsound  mind  is  detained  and 
treated  at  his  own  house  or  that  of  some  relative. 

g  2.  Every  application  for  such  license  shall  be  accompanied  by  a 
plan  of  the  premises  proposed  to  be  occupied,  describing  the  capacities 
of  the  buildings  for  the  uses  intended,  the  extent  and  locution  of 
grounds  appurtenant  thereto,  and  the  number  of  patients  of  either  sei 
proposed  to  bo  received  therein  ;  and  it  shall  not  be  lawful  for  said 
CommiBsioner  toprant  any  such  license  without  having  lirst  visited  the 
premises  proposed  to  be  licensed,  and  being  aatislied  by  such  examina- 
tion that  they  are  as  described,  and  are  otlicrwise  fit  and  suitable  for 
the  purposes  for  which  they  are  designed  to  be  used.* 

1.  We  have  seen  under  §  1  of  Title  1,  note  2d,  that  the 
law  does  not  prohibit  the  confinement  of  a  lunatic  either  in 
his  own  house  or  that  of  a  relative,  the  claims  of  natural 
affection  being  respected  and  giving  a  preferred  right  of 
custody  to  that  extent,  even  apart  from  the  statutory  duty 
imposed  upon  the  relatives  of  a  lunatic  to  confine  and  main- 
tain him  according  as  they  have  the  means.  But  at  thefl 
same  time  the  constitutional  sanctity  of  a  private  house 
against  unwarrantable  search  cannot  be  extended  to  the 
degree  of  allowing  its  keeper  to  convert  it  at  will,  and  for 
his  individual  profit,  into  a  common  asylum  for  lunatics;^ 
for,  while  such  persons  may,  for  the  public  safety,  be  con- 
fined according  to  the  necessities  of  their  condition,  yet  the 
State,  being  the  legal  guardian  of  all  citizens  under  civil 
disability,  has,  as  part  of  its  prerogative,  the  right  to  decide 
where  and  in  wTixii  manner  such  confinement  shall  be  car- 
ried into  effect.  Under  the  claims  of  natural  affection  it 
permits  lunatics  to  be  restrained  at  home,  or,  if  more  desir- 
able, in  the  house  of  a  relative.  But  when  any  lunatic  is  ■ 
found  in  the  house  of  a  stranger,  with  no  other  motive  for 
his  detention  and  care  therein  than  the  compensation  and 
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lire  thus  earned,  tie  law.  locking  upon  such  a  considera- 
tion in  the  light  of  a  puiely  commercial  contract,  de- 
llmiudu  guaranties  of  good  faith  iu  the  custodian  as  a  condi- 
tion precedent  to  the  discharge  of  his  duties,  and  in  addition 
exercises  its  visitatorial  powers  to  see  that  no  advantage  is 
taken  of  the  weaker  pai-ty. 

Therefore  no  person  or  association  can,  in  this  State,  take 
lunatics  aa  boarders  for  compensation  or  hire  in  his  or  their 
house,  viithout  a  license  previously  obtained  for  that  pur- 
pose ;  and  the  license  is  as  necessary  for  the  custody  and 
care  of  one  lunatic  as  it  is  for  twenty.  The  reason  is  ob- 
vious. The  motive  being  a  purely  commercial  one,  the  re- 
lations between  the  custodian  and  his  lunatic  wards  become 
a  just  caiise  for  legal  supervision.  Whatever  may  be  the 
equities  at  the  start,  and  however  equal,  it  is  always  in  the 
power  of  the  custodian  to  bend  them  to  his  advantage  in  a 
conflict  of  interests  between  himself  and  one  who  has  only 
a  limited,  if  any  power  of  judgment.  Because  no  complaint 
of  wrong  is  made,  it  does  not  follow  tbat  none  exists.  The 
law  places  infants  and  lunatictt  upon  a  similar  footing  in 
Pbis  respect.     {Dig.,  I  47,  TiL  X,  Sec.  1,  Art.  1,  §  1.) 

The  contract  is  for  services  to  be  rendered  in  per8<yiumi 
to  one  void  of  legal  capacity  to  appreciate  the  changing 
advantages  of  the  situation ;  and  as  it  may  be  for  the  inter- 
ests of  the  custodian  to  prolong  it,  without  reference  to  the 
KBhes  of  the  lunatic  or  his  best  interests,  it  is  eminently 
oj>er  that  the  State  should,  through  the  exercise  of  its 
iitatorial  powers,  keep  itself  constantly  informed  of  the 
manner  in  which  the  contract  is  carried  out.     For,  it  must 

K5  borne  in  mind  that  the  termination  of  the  contract  lies 
ostly  in  the  discretion  of  him  whose  pecuniary  advantage 
may  be  to  extend  its  time.  Inasmuch,  also,  as  the  larger 
the  number  of  insane  persons  in  the  house  the  gi'eater  may 
be  the  income  of  the  keeper  thereof,  the  inducements  to 
prolonged  detention,  or  to  collusive  aiTangements  mth 
committees  or  relatives  of  lunatics,  may  thus  be  created  by 
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circumatances  which  do  not  belong  to  the  administration 
of  public  or  State  asylums,  and  which  are  further  inter- 
rupted by  the  supervision  of  a  board  of  managers  whose 
duty  it  is  to  oversee  every  contract  entered  into  by  the 
superintendent  for  the  care  and  maintenance  of  lunatics, 
and  without  whose  assent  no  contract  is  valid. 

While,  therefore,  private  insane  asylums  meet  a  veiy 
necessary  want  of  modem  society,  by  providing  for  tlie 
self-suppni'tiiig  classes  hospitals  of  a  nearly  domestic  char- 
acter, and  where  the  paucity  of  patients  enables  the  super- 
intendent to  give  more  time  and  personal  attention  to 
patients  individually,.it  is  very  desirable  in  the  ijiterests  of 
these  patients,  who  would  be  otherwise  without  public 
supervision,  that  the  State  should  keep  itself  advised  of 
the  place  of  their  detention  and  of  the  manner  in  which 
the  trust  included  in  such  detention  is  discharged. 

Counties,  on  the  other  hand,  being  civil  divisions  of  the 
State,  can  require  no  license  to  do  that,  which  devolves 
upon  them  as  the  legal  custodians  of  their  own  poor, 
whether  insane  or  not.  But  they  cannot  retain,  without 
legislative  pennission,  cases  of  aeut^  or  recent  insanity  in 
asylums  of  their  own^  since,  without  this  permission,  no 
exception  is  made  by  the  act  of  187-4  in  behalf  of  any 
county  whatever. 

2.  The  gianting  of  any  license  to  a  private  asylum  is  dis- 
cretionary with  the  State  Commissioner  in  Lunacy.  The 
statute  does  not  in  any  event  make  it  incumbent  upon  him 
to  do  so,  but  simply  recites  under  what  circumstances  such 
license  may  not  lawfully  be  granted.  It  would  seem  from 
this  that  although  the  preniises  might  be  fit  and  suitable 
for  the  purposes  for  which  they  are  designed  to  be  used,  this 
alone  would  not  entitle  the  petitioner  to  his  license.  For 
the  character  of  the  pai-ty  himself,  his  professional  qualifi- 
cations, or  his  ability  to  provide  suitable  care  and  miuuten- 
ance  for  his  lunatic  boarders,  are  elements  of  inquiry  falling 
properly  within  the  purview  of  the  Commissioner's  author- 
ity over  the  matter. 
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Nor,  in  refusing  to  grant  such  license,  is  it  made  his  duty 
to  state  his  reasons  therefor.  He  violates  no  public  duty 
in  withholding  it,  since  the  statute  gives  him  the  discre- 
tionary power  of  a  judicial  oflScer  in  the  premises.  (  Van- 
derheyden  v.  Yoimg^  11  Johns.  150.)  And  whether  a  man- 
damus would  lie  to  compel  him  to  issue  it  is  matter  of 
grave  doubt.  For,  it  is  a  well-settled  principle  that  where- 
ever  an  official  act  requires  the  exercise  of  discretion,  this 
remedy  will  not  lie.  {Peoph  ex  reL  JBelden  v.  Contracting 
Board,  27  N.  Y.  378 ;  People  ^  reL  Buff  v.  Bocdhy  49 
Barb,  31 ;  People  ex  rd,  Livingston  v.  Taylor,  1  Abb,  Pr. 
WOf.  S.  200;  25  Wend.  680;  19  Johns,  259.) 

In  the  absence  of  such  a  license  no  private  asylum  can 
receive  lunatics  without  subjecting  its  keeper  to  the  penal- 
ties of  a  misdemeanor,  and  to  actions  for  falsu  imprisonment 

the  hands  of  any  who  may  have  been  thus  unlawfully 
confined  by  him. 


TITLE  TENTH. 


8TATB  OOmnSBIOKBR   IN  LUFAOT, 


Section  1.  The  Go vom or  shall  nominate,  and  by  and  with  the  advice 
and  oonsentof  the  Senate,  ai)j)oin  tan  experienced  and  competent  physi- 
rian,  who  shall  be  designated  as  the  State  Commisaioner  in  Luniicy, 
rho  shall  hold  his  office  for  fi\Q  years,  and  receive  an  annual  salary 
"of  four  thousand  dollars  and  traveling  and  other  incidental  expenses 
not  to  exceed  one  thousand  dollars,  and  a  sum  not  to  exceed  two  hun- 
dred dollars  to  pay  office  rent  and  fuel,  to  be  paid  on  presentation  of 
Tonchora  to  the  Comptronpr. 

§  8.  It  shall  be  the  duty  of  such  Commiasioner  to  examine  into  and 
to  report  annually  to  the  Legislature  on  or  before  the  lifth  day  of  Jan- 
uary the  condition  of  the  insane  and  idiotic  in  this  Stat«,  and  the 
management  and  condact  of  the  asylums,,  public  and  private*  and 
other  institutions  for  their  care  and  treatment.'  And  it  shall  be  the 
duty  of  the  officers  and  others  respectively  in  charge  thereof  to  give 
Bucn  Commiasioner  at  all  times  free  access,  whether  in  person  or  by 
written  communication,  to  the  insane,  and  full  iuforniation  concern- 
ing them  and  their  treatment  therein. 
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VISITATION   OP   IKSANK   ASTLUMB. 

Every  insane  asylum  in  the  State  of  New  York  is  now 
constituted  by  recent  statutes  an  eleemosynary  corpora- 
tion of  a  public  character,  whether  kept  by  one  person,  an 
association  of  self-incorporated  persons,  or  a  corporation 
repi'esenting  the  State.  In  the  case  of  one  person,  or  a 
self-incorporated  association  of  persons,  a  license  from  the 
State  is  required.  In  the  second  instance,  the  State  u  M 
itself  both  the  founder  and  governor  of  the  charity.  ^ 
(CTiap.  446,  Laws  of  1874,  TiU  1,  3,  5,  6,  7,  8,  9,)  All 
these  institutions  may  now  be  visited,  and  their  management 
judicially  investigated  by  the  Commissioner  in  Lunacy  as 
delegate  of  the  Legislature  quoad  hoc.  The  particular  times 
when,  or  manner  in  which  such  visitations  shall  be  made, 
are,  in  this  amended  provision,  no  longer  designated,  being 
deemed  a  limitation  upon  the  supervisory  authority  of  the 
State,  thus  exercising  itself  through  the  Commissioner.       M 

The  right  of    visitation    of   corporations    by  the   State  " 
may  be  exercised  in  two  ways.     In  the  case  of  civU  corpo- 
rations, it  is  generally  exercised  through  the  medium  alone 
of  courts  of  justice  and  under  common  law  process,      (i 
KerU,  p,  367.) 

But  this  can  issue  only  upon  complaint  to  the  Supreme 
Court,  which  then  acts  from  its  general  superintendent^ 
authority.  The  court,  however,  does  not  act  in  the  light  of 
a  visitor  anymore  than  does  the  King's  Bench  in  England; 
for  as  its  judgments  are  liable  to  be  reversed  by  writs  of 
error,  it  wants  one  of  the  essential  marks  of  visitatorial 
power.  It  is  more  proper  to  say,  therefore,  that  civil  co^ 
porations  are  not  subject  to  visitation,  but  merely  to  the 
law  of  the  land.     (1  Bl.  Comm,  480.) 

In  regard  to  eleemosynary  cor[:)oration8,  which  form- 
erly were  almost  exclusively  founded  by  private  donar 
tion,  the  founder  and  his  heirs  were  of  common  right  tie 
legal  visitors.  But  the  founder  might  appoint  and  assign 
any  other  person  to  be  visitor,  and  such  assignee  was  in- 
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vested  with  all  the  founder's  power,  in  exclusion  even  of 
his  heir.      (1  Broom  &  Hadley,  410.)      At  common  law, 

hen  no  visitor  is  appointed,  the  visitation  devolves  upon 
the  King,  as  in  the  strictest  sense  the  founder  of  every  cor- 
poration. (2  Kyd  on  Corp,  181  and  289 ;  4  T.  H.  283; 
Amherst  Acad.  v.  Cowky  6  Fkk,  [Ma^8.]  427.)  By  parity 
of  reason,  the  same  doctrine,  mutatis  mutandis,  obtains  in 
the  United  States.  And  in  those  cases  where  there  is  no 
individual  founder  or  donor,  the  Legislature  are  the  legal 
visitors  of  all  corporations  founded  by  them  for  public 
purposes.  Oujm  e^i  dare  ejus  est  disponere.  The  State 
may,  therefore,  in  the  case  of  a  public  charity,  create  boards 

f  managers  to  miperintend  the  same,  and  it  may,  in  addi- 
tion, appoint  an  independent  officer  or  board  of  officers  to 
visit  all   its  public  charities,  delegating  to  such  officers 

hatever  powers  it  shall  see  fit.  "Patronage  and  visita- 
tion," said  Lord  Holt,  in  Phillips  v.  Bury  (2  Term  Ji, 
352),  "are  necessary  consequents  one  upon  another,  and 
arise  from  the   property  which   the    founder  has  in   the 

nds  assigned  to  the  charity."  Whence  it  must  follow 
that  corporations,  where  the  whole  interests  and  franchises 
are  the  exclusive  property  and  domain  of  the  government 
itself,  are  always  under  the  discretionary  control  of  the 
Legislature.      (^Dartmouih  ColL  v.  Woodward,  4    WheaU/n^ 

98 ;  Allen  v.  McKem,  1  Sumnei\  298.) 

g  3.  The  said  Commissioner  shall  have  power  to  make  and  use  an 
officLul  seal,  and  all  copies  of  papers  and  documonta  in  his  possession 
aod  custody  may  be  authenticated  in  the  usual  form  under  his  official 
seal  and  ei^natnro,  and  used  as  evidouce  in  all  courts  and  places  in 
this  State,  in  like  manner  as  similar  certiticates  emanating  from  any 
other  public  officer. 

The  official  seal  of  the  Commissioner  is  circular  in  form^ 
the  designation  on  the  border  reading  as  follows  :  "  State 
Commissioner  in  Lunacy,"  N.  York,  The  center  has  for 
device  the  scales  of  justice,  beneath  which  is  an  open  book 
representing  the  Revised  Statutes,  and  under  these  is  the 
legend  in  Latin,  Sub  lege  mederi  et  tutari. 
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§  4.  The  said  Commissioner  is  hereby  empowGrod  to  issne  compul-  " 
Bory  process  for  the  attendance  of  witnesses  and  the  production  of 
papers,  to  administer  oaths,  and  to  examine  persons  under  oath,  and 
to  exercise  the  same  powers  as  belong  to  referees  appointed  by  the 
Supreme  Court,  in  all  cases  where,  from  evidence  laid  before  him, 
there  is  reason  to  believe  that  any  person  is  wrongfully  deprived  of 
his  liberty,  or  is  cruelly,  negligently  or  improperly  treated  in  any 
asylum,  institution  or  estublieimiciit,  public  or  private,  for  the  cus- 
tody of  the  insane  ;  or  whenever  there  is  inadequate  provision  made 
for  their  skillful  medical  care,  proper  supervision  and  safe-keeping; 
and  if  the  same  shall  be  proved  to  his  satisfaction,  ho  is  further 
empowered  to  issue  an  order  in  the  name  of  the  People  of  the  State 
and  under  his  official  hand  and  seal,  directed  to  the  superintendent 
or  managers  of  such  institution,  refjuiring  them  to  modify  such 
treatment  or  apply  such  remedy,  or  both,  as  shall  therein  be  speci- 
fied. And  in  case  such  order  is  disobeyed  or  negligently  executed, 
the  Commissioner  may,  and  it  shall  bo  his  duty  to,  present  such  order 
with  a  statement  of  the  facta  duly  verified,  upon  wriich  it  was  made, 
to  a  justice  of  the  Supreme  Court,  who  may  thereupon  by  order 
require  such  superintendent  or  manager  to  show  cause  Wore  such  or 
some  other  justice  of  the  Supreme  Court  at  a  place  in  the  judicial 
district  where  such  asylum,  institution  or  establishment  is  situated, 
and  at  a  time  specified  in  such  order  not  less  than  two  days  after  the 
service  thereof,  why  an  order  should  not  be  made  directing  perform- 
ance of  such  order  of  the  Commissioner,  and  on  failure  to  so  show 
cause,  the  said  justice  Eshall  make  such  order,  and  for  any  disobedi- 
ence of  any  order  made  pursuant  to  the  provisions  of  this  section,  the 
same  proceedings  may  be  taktm  to  compel  perfurmance  thereof,  or  to 
punish  for  contempt  for  such  disobedience,  as  may  be  had  for  such 
purposes  in  civil  actions.  J 

The  first  duty  of  every  visitor  of  a  corporation,  under 
whatever  designation  acting,  is  to  judge  accoi'ding  to  and 
within  the  limitations  of  the  statutes  governing  such  cor- 
poration. (Phillipa  V.  Bury,  ShinneTy  467 ;  1  Ld.  Raymond^ 
5 ;  2  Term  R,  335.) 

The  power  of  the  visitor  is  confined  solely  to  offenses 
against  the  laws  prescribed  for  the  government  of  the  co^ 
poration,  and  he  can  officially  take  no  cognizance  of  acta  of 
disobedience  to  the  general  laws  of  the  land.  (2  Kyd  <m 
Corp.  276.) 

The  remedial  authority  of  the  Commissioner  extends 
only  over  lunatics  in  asylums.  Persons  in  the  custody  of 
committees  and  in  private  families,  however  maltreated, 
are  not  within  his  jurisdiction.     Nor  are  limatics  who  ha^ 
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leaped  from  asylums  and  been  abased  during  tlieir  capture 
^nd    return  thereto ;    or   who   ai-e    out   on   f ui'loughs,  for 
all  such  cases  the  laws  of  the  land  provide  adequate 
imedies. 

Hence  also  the  Commissioner  cannot  try  the  offender 
'ho  may  have  committed  a  misdemeanor  or  toil;  against 
le   person   of  a   lunatic,  for  the   reason  that  he  has  no 
■iminal   jurisdiction.  He   can  only  inquire   whether  such 
•ong  has  occun^ed  and  its  recun-ence  is  still  impending  as 
part  of  a  system  of  erroneous  administration  of  the  asy- 
lum.    But  he  cannot,  when  the  fact  of  wrong  is  even  estab- 
lished, attach  a  penalty  to  his  judgment     His  powers  are 
limited  to  prescribing  a  remedy  within  the  statutes  regulat- 
ing the  government  of  the  institution.      He  can  command 
the  managers  by  an  order  nm  to  do  that  which  is  necessary 
in  his  opinion,  for  the  better  administration  of  their  trust ; 
or,  again,  he  may  enjoin   them  ivom  doing  that  which  is 
manifestly  injurious  to  the  intereata  of  those  who  are  com- 
mitted to  their  keeping.     Thus,  he  may  order  a  patient  to 
I     l)e  discharged  who  is  illegally  confined,  either  on  account 

■  of  not  being  insane,  or  whose  commitment  has  not  been 

■  approved  by  a  competent  court ;  and  under  the  powers 
n  hefore  enumerated  the  Commissioner  may  inquire  not  only 
I  into  the  legality  of  the  original  confinement  in  an  asylum, 
H  tut  also  into  the  legality  of  the  continued  detention  of  a 

patient  therein.     The  puii)03e  of  this  is  obvious.     Persons 
afflicted  with  insanity  may  recover  their  reason,  or  appear- 
ing to  have  done  so  may  seek  to  be  discharged  from  the 
custi^y  of  an  asylum.     In  the  former  case,  it  may  be  pre- 
sumed that  the  superintendent  would  not  constitute  him- 
self a  trespasser,  by  depriving  them  of  their  liberty^  when 
L   tl*c  right  to  do  so  had  expired  with  the  disease.     In  the  latter 
W  <^se,  the  appearance  of  recovery  must  necessarily  precede 
[     the  actual  and  established  recovery,  and  it  is  at  this  stage, 
therefore,  that  the  true  legal  status  of  the  indiindual  may 
L    rtKjuire  to  be  re-detei-miued  either  to  justify  the  further 
H  20 
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confinement  of  the  patient,  or  to  enlighten  the  court  in 
dealing  with  a  petition  for  a  supersedeas.  Now,  at  com- 
mon law,  after  office  found  against  a  lunatic,  the  Crown 
might  have  a  melhis  inquirerulitfji  to  be  a  supplement  to  a 
defect  or  uncertainty  of  a  judgment.  {Ex  parts  Moberi^ 
3  Atky7iSy  5;  Viner^s  AhHdg.y  ad  verbuvi.)  It  lies,  there- 
fore, whenever  the  first  office  wants  certainty  in  divers 
points.  {The  King  v.  Hetheraaly  3  Mod.  80 ;  The  King  v. 
Salmvay,  lb.  100.) 

In  like  manner,  and  as  part  of  his  remedial  powera, 
the  Commissioner  may  require  of  the  managers  of  an 
asylum  better  medical  care  aud  supervision  or  more  attend- 
ants, better  quality  of  food,  drugs,  or  clothing,  or  such  ad- 
ditional household  comfoi-ts  as  are  essential  to  the  proper 
sanitary  care  of  patients  and  the  promotion  of  their  re- 
covery. In  case  the  order  is  disobeyed  or  negligently  exe- 
cuted the  Commissioner  may,  and  it  is  his  duty  to,  present 
the  same  for  enfoi'cement  to  a  justice  of  the  Supreme  Court. 
At  this  point,  however,  the  method  of  enforcing  the  order 
is  made  needlessly  circuitous  and  cumbersome.  As  will  be 
seen,  the  court,  if  it  approve  of  the  Commissioner's  order, 
is,  first  of  all,  to  issue  its  own  order  to  the  delinquent  parties 

show  cause  why  the  original  order  should  not  be  enforced, 
id  on  failure  to  so  show  cause,  the  Commissioner's  order 
18  then  to  be  affinned  by  a  second  order  of  the  court  Here 
then  are  three  orders  with  int-idental  delays  between  each. 
Now,  when  the  fact  is  recalled  that  the  only  wrongs  which 
the  Commissioner  can  redress  are  such  as  relate  to  personal 
liberty  or  creature  comforts  for  helpless  lunatics  ;  wrongs 
which,  in  the  eye  of  humanity,  demand  instant  redress,  no 
argument  is  needed  to  show  why  in  such  cases  justice 
delayed  is  practically  justice  denied.  It  would  have  been 
simpler  to  have  required  the  Commissioner  to  submit  his 
order  for  approval  to  the  court  before  issuing  it.  Then, 
disobedience  of  it  could  have  been  at  once  followed  by  a 
peremptory  mandamus. 
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In  England,  in  order  that  the  right  of  visitation,  wher- 
ever emanating,  should  nut  be  subject  to  interference  or 
dilatory  exercise,  it  has  long  been  settled  that  the  jurisdic- 
tion of  a  visitor  of  an  eleemosynary  corporation  is  summaiy 
and  without  appeal.  (1  Ihirr,  200;  1  Bl  Com.  479;  3 
/Sa/jt.  380;  Z>ye7-,  209;  3  J/(9rf.  265.)  And  it  has  accord- 
ingly been  held  that  if  a  visitor  is  in  his  jurisdiction,  his 
act*  are  not  to  be  inquired  into ;  if  out  of  it,  his  acts  are 
void.  And  it  was  there  said  that  visitors  have  an  absolute 
power  which  courts  cannot  control  {Tlie  King  v.  Tlie 
Bishop  of  Chester,  1  Wm.  Bl  22;  2  Kyd  wi  C&rp. 
282.)  * 
H  Statutory  provisions  looking  to  the  same  end  give  addi- 
"  tional  recognition  to  this  doctrine  and  place  it  among  posi- 
tive principles  of  law.  Accordingly,  the  Supreme  Court  of 
(the  United  States  has  said  in  aflSimance  thereof  that 
"whenever  a  statute  gives  a  discretionary  power  to  any 
person,  to  be  exercised  by  him  upon  his  own  opinion  of  cer- 
»tain  facts,  it  is  a  sound  rule  of  construction  that  the  statute 
constitutes  him  the  sole  and  exclusive  judge  of  the  exist- 
ence of  such  facts."  {MartiuY.  MoU^  12  Wheat  19,  A.  D, 
1827 ;  affirming  Vaiiderheyden  v.  Young^  11  Johris.  150,  A, 
2>,  1814;  Allen  v.  Blunt,  3  St<yi^'%  C  C  742;  Gould  v. 
JIarn7nandj  1  MbAllkiier,  235.) 
■  As  many  complaints  made  to  the  Commissioner  are  pre- 
ferred by  the  insane,  it  becomes  necessary  to  determine  in 


•  The  doctrine  of  visitation  of  eluemoaynary  corporations  ia  one  hardly  yet 
rnkfted  upon  ilie  tree  of  American  municipal  law.  With  tbo  exception  of  the 
Dmrtmouth  College  caee  relutin^  to  a  private  fouiuljitiun,  our  courUt  hare  seldom 
been  c&Iled  upon  to  determine  the  riglitn  of  the*  State  in  viaitntion  of  charitable 
foundationB  of  it«  own,  Independent  of  the  truBtees  to  whose  care  each  charity  liaa 
been  confided.  The  creation  of  State  boArds  of  charitieB  ia  the  first  step  in 
recognition  of  a  right  of  aaperviBory  control  over  all  ita  foundatlone  by  the 
power  which  create<i  them.  But  that  right  can  never  he  beneficially  exercised 
M  a  remedial  me&fiure  belonging  to  the  equity  superviaion  of  the  State  so  long  as 
It  Deoemitatefl  the  technical  procedure  of  commou  law  tribunals  to  enforce  it. 

■UnieM,  therefore,  the  game  power  of  Bumnmry  jiirifldiction  is  granted  to  the  via- 
kitionof  the  State  which  attacht'a  to  tho authority  of  a  private  foundation,  there 
Ivlll  continue  to  be  a  legalized  irr«H])on8ibiUty  in  those  administering  our  public 
diariiiea  againac  any  thing  bat  the  ordinary  visitation  belonging  to  civil  corpora- 
tioos  nt  common  luw.  VVe  have  not  yet  begun  lo  draw  s^rp  enough  Uuea  of 
discrimination  betwe«n  tlie  duty  of  tlie  Stat«  to  Its  eleemosynary  corporations,  as 
eontiajiled  with  its  civU. 
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each  rase  the  degree  of  mental  com}>eteiicy  of  the  witness 
before  receiving  his  testimony.  Insanity  being  a  tenn  of 
variable  signification,  covering  many  forms  of  mental  aber- 
ration, the  insane  are  not  ipifo  facto  diHiinaM^nd  at  law  from 
testifying.  {liegina  v.  Hill,  2  Deniaoii'a  C,  C\  254;  3 
Bowl  Fr.  Cas.  161;  Kendall  v.  May,  10  Allen,  59;  1 
Wftart.  Or.  L.  752 ;  People  ew  rel.  Nortan  v.  Society  of  the 
New  York  Hospital^  Uh  Annual  Report  of  State  Conim,  in 
Jjunacy,  Jan,,  1877,  p.  24,  also  reported  in  Am.  Jov/r- 
nal  of  Insanity  for  Jan.,  1877.) 

But  the  decisions  of  our  State  courts  are  uniformly 
against  the  competency  of  the  insane  as  a  class  to  testify. 
(Livingston  v.  Kierst^d,  10  Johns,  362;  Hartford  v.  Pal 
mer,  16  /i.  143;  Hoyt  v.  Adee,  3  Lans,  173.  See,  also, 
Holconiby,  Holcoinh^  28  Co7t7i,  181.) 

It  will  be  seen,  however,  that  in  all  the  foregoing  case^ 
the  nilej  which  might  have  been  well  enough,  applied  to 
the  individual  instances  adjudicated  upon,  goes  too  far  when 
made  of  universal  application.  Because  some  of  the  insane 
are  incompetent  to  testify,  it  does  not  follow  that  all  are. 
Modal  conditions  shoidd  be  weighed  in  each  witness,  and  if 
he  reaches  the  average  standard  of  intellectual  capacity 
and  is  not  otherwise  disqualified  or  impeached,  his  testi- 
mony should  be  received.  The  reasons  underlying  the  rule 
by  which  I  have  always  been  goveiTied  in  a  somewhat  large 
experience  of  the  credit  to  be  attached  to  the  testimony  of 
the  insane  will  be  found  elsewhere  expounded  in  the  sec- 
tions relating  to  the  *^  testimonial  capacity  of  the  insaneP 

Although  the  Commissioner  has  no  proper  court,  he  has 
a  jurisdiction,  which,  in  the  case  of  visitors,  is  held  to  give 
all  the  authority  necessary  anywhere  within  its  limita 
(Phillips  V.  Bnry^  2  T.  S.  352.)  Hence  he  may  exercise 
that  authoiity  wherever  most  beneficial  to  the  public  inter- 
ests, and  his  investigations  need  not  be  held  exclusively 
within  the  walls  of  asylums.  He  may  inquire  into  all 
those  forms  of  administrative  negligence  designated  under 
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the  general  title  of  misfeasance,  as  more  particularly  enu- 
merateil  in  tbe  statute.    And  his  judgment,  when  announced 

^  to  the  party  against  whom  it  is  directed,  becomes  of  bind- 
ing obligation  within  the  terms  prescriV)ed  by  it.  It  is  an 
order  niei,  failing  to  obey  which  it  is  made  the  duty  of  the 
Commissioner  to  present  the  same  to  a  justice  of  the  Supreme 

y  Coort,  as  has  heretofore  been  showu. 

§  5.  The  superintendent  or  keeper  of  every  county  poor-house,  city 
alma-houae  or  other  asylum  where  insane  paupers  are  kept,  ehall,  on  or 
before  the  fifteenth  diiy  of  November  in  each  and  every  year,  report 

tto  the  State  Commissioner  in  Lunacy  the  number  of  male  and  female 
inaatio,  idiota  and  epileptics  in  hin  custody  on  the  first  day  of  Novem- 
ber last  paat,  together  with  a  statistical  exhibit  of  tho  number  of 
admisBionSj  discharges  and  deaths  that  have  occurred  within  the  past 

■  year  among  that  claH3  of  persons,  and  the  average  weekly  cost  of  their 
maintenance.  He  shall  also  state  the  actual  condition  of  those  dis- 
charged and  the  causes  of  death  in  those  dying  within  the  institution, 
S  6.  Any  superintendent  or  keeper  of  a  county  poor-house,  city 
alms-house  or  other  asylum  where  iudanc  paupers  are  Kept,  who  shall 
neglect  to  report  as  above  recited^  shall  be  guilty  of  a  misdemeanor, 
ana  on  conviction  be  subject  to  a  fine  of  aotless  "than  fifty  dollars  nor 
more  than  two  hundred  and  fifty  doltarsj  and  it  shall  be  the  duty  of 
the  district  attorney  of  tho  proper  county  to  proceed  against  such 
'offenders  according  to  Law. 


TITLE  ELEVENTH, 
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Section  1.  Nothing  in  this  act  shall  be  construed  to  affect  either 
tho  term  or  tenure  of  office  of  any  manager  or  boards  of  managers,  or 
of  any  superintendent  or  resident  officers  of  any  State  asylum  who 
may  now  be  in  office. 

§  2.  AH  laws  or  parts  of  laws  inconsistent  with  or  repugnant  to  tho 
provisions  of  this  act  are  hereby  repealed, 

§  3.  This  act  shall  take  effect  immediately. 

Thia  section  repeals  all  special  acts  which  limit  or 
abridge  the  powers  of  the  State  over  its  insane  wards  in 
county  asylums  wherever  such  special  acts  are  in  conflict 
with  the  general  provisions  of  this  title  of  the  Revised 
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Statutes,  The  maxim  fully  applies  here  as  between  the 
State  aud  its  counties  that  qiiando  ju8  D<yniini  ac  BuidUi 
concuiTunty  Jus  Dotami  prcefei^i  debet 

iDioxa 

In  the  definition  given  of  lunatics  (2  R,  S.y  Part  1,  Ch.  20, 
7lL  3,  §  37),  the  statute  excludes  idiots  by  express  terms; 
yet,  by  reason  of  their  similar  civil  disfranchisement,  includes 
them  in  all  its  provisions  for  the  care  of  the  persons  aud 
estates  of  the  insane.  Reference  may,  therefore,  be  made  to 
these  provisions  for  the  method  of  protecting  such  persons 
and  their  estates. 

An  idiot,  at  common  law,  is  defined  to  be  "  one  that  is  a 
natural  fool  from  his  birth,  so  that  it  appears  he  hath  no 
manner  of  understanding,  reason,  or  goveraraent  of  him- 
sell"  (Bac.  Abr.,  Idiot;  Coke  Litt  247  a.)  Such  a 
j>ei'sou  is  manifestly  disrjualified  at  law  fiN^m  performing 
any  acts  requiring  an  exercise  of  the  reasoning  faculties 
Legally  speaking  he  has  no  willy  and  can,  in  consequence, 
have  no  assenting  mind.  His  civil  status  is  that  of  a  mere 
blank,  and  he  must  always  remain  somebody's  ward. 
'•^  Eqwmn  est,^'*  says  Grotius,  "  ut  qui  se  regere  iwn  potest^  re- 
gatur  aliundtiJ*'' 

The  old  writ  deidiota  inqnvrendo  directed  the  jury  to  find 
whether  the  party  was  an  idiot,  a  naiimtate,  in  contra-dis- 
tinction  from  writs  d?  Iwnatieo,  in  which  the  finding  was  to 
declare  when  the  lunacy  began.  And  in  conformity  to  this 
doctrine  of  the  congenital  character  of  idiocy,  where  a 
party  was  fouiul  by  Inquisition  "  an  idiot,  not  having  lucid 
intervals  for  the  space  of  eight  years  past,"  it  was  held  a 
good  verdict  on  the  ground  that  idiocy  implied  an  infirmity 
a  naiivitate^  and  consequently  the  eight  years  were  sui'plus- 
age.  (^Prodgersv.  Frazier^  3  Mod.  43  ;  1  Vern.  16.)  An  idiot, 
being  thus  ci\'illy  dead,  can  make  no  valid  conveyance,  can 
make  no  will,  cannot  enter  into  the  marriage  state,  and 
can  make  no  contract.     No  authorities  need  to  be  cited  in 
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support  of  such  a  self-evident  proposition,  aud  as  a  corollary 
to  it,  no  personal  responsibility  attaches  itself  to  the  acts 
of  an  idiot.  He  can  commit  no  crime,  although  he  may 
commit  a  tort  and  his  estate  will  be  responsible  in  damages 
for  it.     {Matter  of  Htlk-r,  3  Paige,  199.) 

In  England,  under  the  feudal  system,  the  distinction  be- 
tween an  idiot  {ulwta  a  nativitate)  and  a  lunatic  (idiota  a 

u  et  injimiit(it€)  was  an  important  one  at  law.  The  cus- 
tody of  a  born  idiot  and  of  his  lands  was  originally  vested 
in  the  loi-d  of  the  fee.  (i^/"y  on  Luaitcy  Acts,  6,)  Bnt, 
says  Blackstone,  by  reason  of  the  manifold  abuses  of  this 
power  by  subjects,  it  was  at  last  provided  by  common  con- 
sent that  it  should  be  given  to  the  King,  in  order  to  prevent 
the  idiot  from  wasting  his  estate,  and  reducing  himself  and 
his  heirs  to  poverty  and  distress."  {Book  1,  ch.  8, p.  303.) 
The  care  of  the  estate  of  such  persons  henceforth  became 
part  of  the  fiscal  prerogative  of  the  Crown  by  statute  17 
Edw.  2,  ch.  9.     (See  Uli^L  Luvao.y  J^^-^  p-  3.) 

In  our  own  State  the  care  of  the  persons  and  estates  of 
both  idiots  and  lunatics  was  originally  vested  in  the  Chan- 
cellor (2  It,  S,  54),  and  subsequently,  by  the  Constitution 
of  1846,  transfen'ed  to  the  Supreme  Court,  where  it  now 
resides,  the  several  county  courts  and  specified  city  courts 
having  a  concurrent  jurisdiction  over  these  same  persons, 

STATE   ASYLUM   FOR   IDIOTS. 

Srction  1.  The  management  for  the  Asylum  for  Idiots  shall  be 
vested  in  a  hoard  of  tnisU'es,  consisting  of  the  Governor,  Lieut^nunt- 
Govenior,  Secretary  of  State,  Comptroller,  Superintendent  of  Public 
Instruction,  and  eio;ht  other  persons.     (§  1,  ch,  330.  18G3,) 

§  2.  Henry  N.  Pohlmnn,  Jamea  H,  Titus,  Hamilton  White,  Allen 
Manroe,  Hiram  Putnam,  Franklin  Townsend,  Lyman  Clary  aud 
George  H.  Middleton,  present  trustees  of  the  Asylum  for  Idiots,  shall 
continue  to  be  such  trustees,  and  shall  hold  their  office  as  follows  : 
the  said  Franklin  Townsend  and  Cieoree  II.  iJiddleton  for  two  years, 
the  said  Allen  Munroo  and  Hamilton  White  for  four  years,  the  B4iid 
Henry  N.  Polilman  and  Lyman  Clary  for  six  years,  and  the  said  James 
H.  Titus  and  Hinim  Putnam  for  eight  years,  from  the  Lhirty-first  day 
of  December,  one  thousand  eight  hundred  and  sisty-onc,  and  until 
others  are  aj)pointed  in  their  places,  subject,  however^  to  being  re- 
moved at  any  time  by  the  Senate,  upon  the  recommendation  of  the 
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Governor.  Their  successors  ahaU  be  appointed  by  the  Senate,  upon 
the  noininatiou  of  the  Goveruor,  uiiil  shall  hald  tlicir  offices  for  eight 
years,  and  euhject  to  be  removed  in  the  manner  aforesaid.  The  Sen- 
ate may,  in  like  manner,  appoint  a  trustee  for  the  unexpired  term  of 
office  of  any  incumbent  who  tihull  die,  retiign,  be  removed  from  office, 
or  cease  to  be  au  inliabitant  of  the  St-ate  during  his  term,  and  soch 
trustee  shall  be  subject  to  removal  in  the  manner  above  provided. 
Five  members  of  the  Raid  board  shall  confititute  a  quorum  for  the 
transaction  of  business,     (g  2,  Mune  ch. ) 

§  3.  Said  board  shall  have'the  general  direction  and  control  of  all 
the  property  and  concerns  of  the  said  asylum  not  otherwise  provided 
by  law,  and  shall  t^ike  charge  of  its  general  interests,  and  see  that  ite 
general  design  be  carried  into  effect  and  every  thing  done  faitlifuUy, 
according  to  the  requirements  of  the  Legislature,  and  the  by-lawi, 
rules  and  regulations  of  the  asylum,     (g  3,  same  ch,) 

g  4.  The  board  shall  appoint  a  superintendent,  who  shall  be  a  well- 
educated  physician^  and  a  treasurer,  who  shall  reside  in  the  city  of 
Syracuse,  and  ^ive  bonds  to  the  people  of  the  State  for  the  faithful  per- 
formance of  his  trust,  in  such  sum  and  with  such  sureties  as  the 
Comptroller  of  the  State  may  approve.  The  superintendent  shall  ap- 
point a  steward  and  a  matron,  who,  together  with  the  superintend- 
ent, shall  constantly  reside  in  the  asylum,  and  shall  be  denominated 
the  resident  otliccrH  thereof.     (^  4,  same  ch,) 

§  5.  The  board  shall,  from  time  to  time,  determine  the  annual  sala- 
ries and  aliowancGs  of  the  resident  officers  of  the  asylum.  But  no 
determination  as  to  said  salaries^  or  either  of  them,  nor  any  alteration 
of  them,  or  either  of  them,  shall  be  made  unless  there  shall  be  pres- 
ent at  a  meeting  of  the  board  of  trustees,  t!ie  Governor,  Lieutenant- 
Governor,  Secretary  of  State,  Comptroller,  SupGriatondent  of  Pubhc 
Instruction,  or  a  majority  of  those  officers,  of  whom  the  Comp- 
troller shall  be  one. 

§  6.  The  salaries  and  allowances  of  the  resident  offleera  of  the  asy- 
lum shall  be  paid  quarterly  on  tlie  first  days  of  October,  January, 
April  and  July  in  each  year,  by  the  treasurer  of  the  asylum,  on  pre- 
sentation of  the  bills  therefor,  audited,  allowed  and  certified  as  pre- 
scribed in  the  by-laws.  | 

§  7.  The  trustees  may  take  and  hold  in  trust  for  the  State  any 
grant  or  devise  of  land»  or  any  donation  or  bequest  of  money  or 
other  personal  property,  to  be  applied  to  the  maintenance  and 
education  of  idiots,  ana  the  general  use  of  the  asylum.  (§  7,  tafM 
ch.) 

§  8.  The  trustees  are  hereby  directed  and  empowered  to  establish 
such  by-laws  as  they  may  deem  necessary  and  expedient  for  regnlatiDg 
the  appointment  and  duties  of  officers,  teachers,  attendants  and  assist- 
ants, for  fixing  the  conditions  of  admission,  support  and  discharge 
of  pupils,  and  for  conducting  in  a  proper  manner  the  business  of  the 
asylum  ;  also  to  ordain  and  enforce  a  suitable  system  of  rules  and 
rognlations  for  the  internal  government,  discipline  and  management 
of  the  asylum,    (g  8,  i>ame  ch.) 

§  9.  The  superintendent  shall  be  the  chief  executive  officer  of  the 
asylum.  Ho  shall  have  the  general  superintendence  of  the  buildings, 
grounds  and  farm,  together  with  their  furniture,  fixtures  and  stock, 
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and  the  direction  and  control  of  all  persons  emplored  in  and  about 
the  same,  subject  to  the  laws  and  regulations  established  by  the  trus- 
tees. He  shall  hare  the  appoiutmeut  of  his  co-resident  officers,  with 
power  to  assign  them  their  respective  duties,  subject  to  the  by-laws. 
He  shall  employ,  subject  to  the  supervision  of  the  board  of  trustees, 
such  teachers,  attendants  and  assistants  us  he  may  think  proper  and 
necessary  for  the  economical  and  etficient  carrying  into  effect  of  the 
design  of  the  institution,  prescribe  their  several  duties  and  places^ 
and  fix  their  compensation,  and  may  diaohargc  any  of  them.  He  shall, 
also,  from  time  to  time,  give  such  orders  and  instructions  as  he  may 
judge  best  calculated  to  induce  good  conduct,  Qdelity  and  economy  in 
any  department  of  labor  and  expense,  and  he  is  authorized  and 
enjoined  to  maintain  salutary  discipline  among  all  who  are  employed 
by  the  institntiou^and  to  enforcu  strict  compliance  with  such  instruc- 
tions, and  uniform  obedience  to  all  the  rules  and  regulations  of  the 
asylum.  He  shall  further  cause  full  and  fair  accounts  and  records  of 
all  his  doings,  and  of  the  entire  business  and  operations  of  Llic  iiisti- 
tation,  together  with  the  condition  and  prospects  of  the  pupils,  to  be 
kept  regularly,  from  day  to  day,  in  books  provided  for  that  purpose; 
ana  he  shall  see  that  all  such  accounts  and  records  shall  be  fully  made 
up  to  the  first  days  of  April  and  October  in  each  year,  and  that  the 
principal  facta  and  results,  with  his  report  thereon,  be  presented  to 
the  board  at  its  semi-annual  meetings.  The  exercise  of  tne  foregoing 
powers  shall  be  subject  to  the  approval  of  the  trustees,  e.\cept  as 
oerein  otherwise  provided.  He  shall  conduct  the  official  correspond- 
ence of  the  institution,  aud  keep  a  record  of  the  applications  received, 
and  the  pupils  admitted,  atid  be  i^hull  be  accountable  for  the  careful 
keeping  and  economical  use  of  all  furniture,  stores  and  other  articles 
provided  for  the  asylum,  and  prepare  and  present  to  the  board  al  its 
semi-annual  meetings  a  true  aud  perfect  iaventory  of  all  the  personal 
property  and  effects  belonging  to  the  asylum.     (§  9,  sanu  ch,) 

g  10.  The  resident  o&cers  of  the  asylum  aud  all  the  teachers, 
attendants  and  assisttints  actually  employed  therein,  during  the  time 
of  such  employment  shall  be  exempt  from  serving  on  juries,  from  all 
assessments  of  labor  on  the  highways,  aud  in  time  of  peace  from  all 
service  in  the  militia  ;  and  the  certificate  of  the  superintendent  shall 
be  conclusive  evidence  of  such  employment.     (§  10,  same  ch,) 

§  11.  The  board  shall  keep  in  a  bound  book,  to  be  provided  for  that 
porpose,  a  fair  and  full  record  of  all  it^  doings,  which  shall  be  open 
at  all  times  to  the  inspection  of  any  of  its  members,  and  of  all  persons 
whom  the  Governor  or  either  house  of  the  Legislature  may  appoint  to 
examine  the  same.     (§  11,  samech,) 

§  1'^.  The  board  of  trustees  shall  maintain  an  effective  inspection 
of  the  affairs  and  management  of  the  institution,  for  which  purpose 
the  board  shall  meet  at  the  asylum  twice  in  each  year,  at  such  times 
as  the  by-laws  shall  provide  ;  and  a  committee  of  three  trustoefi,  to 
be  appointed  by  the  board  at  the  annual  meeting  thereof,  shall 
visit  it  once  in  every  month.  Such  committee  sball  also  perform 
Buch  other  duties,  and  exercise  such  other  powers,  as  shall  be  pre- 
scribed by  the  by-laws,  or  as  the  board  may,  from  time  to  time, 
ordain,     (g  12.  same  ch,) 

§  13.  It  shall  be  the  uuty  of  the  resident  officers  to  admit  any  of  the 
trustees  into  every  part  of  the  asylum,  and  to  exhibit  to  him  or  them, 
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on  demand,  all  the  books,  papers,  accounts  and  writings  belonging  to 
the  institution,  or  pertaining  to  its  business  management,  dlEcipline 
or  government ;  also,  Ui  furnish  copies,  abstracts  and  reports  when- 
ever required  by  the  trustees.    (§  13,  same  ch.) 

%  14.  The  treasurer  shall  have  the  custody  of  all  moneys,  bonds, 
notes,  mortgages,  and  other  eecurities  and  obligations  belonging  to 
the  asylum.  He  shall  keep  full  and  accurate  accounts  of  receipt*  and 
payments,  in  the  manner  directed  in  the  by-laws,  and  such  other 
accounts  as  the  trustees  shall  prescribe.  He  shall  balance  all  the 
accounts  on  his  books  annually,  on  the  iirst  day  of  October,  and  make 
a  statomcnt  of  the  balances  thereon,  and  an  abstract  of  all  the  receipts 
and  payments  of  the  past  year,  which  he  shall,  within  three  daji 
thereafter^  deliver  to  the  auditing  committee  of  the  trustees,  who 
shall  compare  the  same  with  his  books  and  vouchers,  and  verify  the 
same  by  a  further  comparison  with  the  books  of  the  superintendent, 
and  certify  the  correctness  thereof  to  the  trustoes  at  their  annual 
meeting.  He  shall  further  render  a  quarterly  statement  of  his  receipts 
and  payments  to  said  auditing  committee,  who  shall  compare  and  ver- 
ify the  same  us  aforesaid,  and  report  the  result,  dnly  certified,  to  the 
trastces  at  the  annual  meeting  thereof,  who  shall  cause  the  same  to 
be  recorded  in  one  of  the  books  of  the  asylum.  He  shall  further 
render  an  account  of  the  state  of  his  books,  and  of  the  funds  and 
other  property  in  hie  custody,  whenever  required  so  to  do  by  the 
trDsteee.     (S  14,  ttame  ch.) 

§  15.  Said  treasurer  is  also  authorized  to  receive,  for  the  use  of  the 
asylum,  any  and  all  sums  of  money  which  may  be  due  upon  any  note 
or  bond  in  his  hands  belonging  to  the  asylum;  also,  any  and  all  sums 
which  may  be  charged  and  due  according  to  the  by-laws  of  the  asylum, 
for  the  support  of  any  pupil  therein,  or  lor  actual  disbursements  made 
in  his  behalf  for  necessary  clothing  and  traveling  expenses,  in  an  ac- 
tion in  the  Supreme  Court,  to  be  brought  in  said  treasurer's  name,  as 
treasurer  of  the  asylum  for  idiota,  and  which  shall  not  abate  by  his 
death,  removal  or  resignation,  against  the  individual  or  county  uable 
therefor,  and  having  neglected  to  pay  the  same  when  demanded  by  the 
treasurer,  in  which  action  judgment  shall  be  rendered  for  such  sum 
as  shall  be  found  due,  together  with  costs,  a]id  interest  from  the  time 
of  the  demand  made  as  aforesaid.  Every  such  action  may  be  brought 
in  the  county  of  Onondaga.  Said  treasurer  may  also,  upon  the  receipt 
of  the  money  duo  upon  such  judgment,  or  upon  any  mortgage  in  his 
hands  belonging  to  the  asylum,  execute  a  release,  and  acknowledge 
full  satisfaction  thereof,  bo  that  the  same  may  be  discharged  of  recora. 
(§  15,cA.  230,  1862.) 

§  16.  The  superintendent  shall,  at  the  time  of  the  admission  of  any 
pupil  into  the  asylum,  enter  in  a  book,  to  be  printed  and  kept  for  that 
purpose,  a  minuto,  with  date,  of  the  name  and  residence  of  the 
pupil,  and  of  the  person  or  persons  upon  whose  application  he  is 
received  ;  together  with  a  copy  of  the  application,  statement,  certifi- 
cate and  all  other  papers  accompanying  such  idiot;  the  originals  of 
which  he  shall  file  and  carefully  preserve.     (§  16,  same  c?h) 

§  17.  The  supervisors  of  any  county  in  the  State,  from  which  State 
pupils  may  bo  selected  and  received  into  the  asylum,  are  hereby 
authorized  and  required,  while  such  pupils  remain  at  the  asylum,  to 
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raise  tbe  sum  of  thirty  dollars  annually  for  the  purpose  of  furnishing 

suitable  clothing  for  each  pupil  from  said  county,  and,  on  or  before 
the  first  day  of  April  in  each  year,  pay  over  the  same  to  the  treaaurer 
of  the  asylum.  The  superintendent  shall,  on  tl^o  reception  of  any 
pupil,  give  notice  thereof  to  the  clerk  of  the  board  of  Bupcrvisora  of 
the  county  from  which  such  pupil  shall  have  been  sent.  (§  17,  ch. 
rZO,  1862.  <M  amended  by  ch.  739,  18(i7.) 

g  18.  There  shall  be  received  and  supported  gratuitously  in  the 
asylum  one  hundred  and  twenty  pupils,  to  be  selected  in  equal  num- 
bers, as  near  as  may  be»  from  each  judicial  district,  from  those  whose 
parents  or  guardians  are  unable  to  provide  for  their  support  therein, 
to  be  designated  as  State  pupils  ;  and  such  additional  number  of  idiots 
as  can  be  conveniently  accommodated  may  be  rccoived  into  the  asylum 
by  the  trustees  on  such  terms  as  may  be  just  But  no  idiot  shall  be 
received  into  the  asylum  without  thcro  sEiali  have  been  first  lodged 
with  the  superintendent  thereof  a  request  to  that  effect,  under  the 
hand  of  the  person  by  whose  direction  he  is  sent,  stating  the  age  and 
place  of  nativity,  if  known,  of  the  idiot,  his  Christian  and  surname, 
the  town  or  city  and  county  in  which  they  severally  reside,  the  abil- 
ity or  otherwise  of  the  idiot,  his  parents  or  guardians  to  provide  for 
his  support  in  whole  or  in  part,  and  if  in  part  only,  then  what  part ; 
and  the  degree  of  relationship,  or  other  circumstance  of  connection 
between  him  and  the  person  requesting  his  admission,  which  state- 
ment shall  be  verified  in  writing  by  the  oath  of  two  disinterested  per- 
sons, residents  of  the  same  county  with  the  idiot,  acquainted  with  the 
fiwrts  and  circumstances  so  stated,  and  certiiied  to  be  credible  by  the 
county  judge  of  the  same  county.  And  no  idiot  shall  be  received 
into  said  asylum  unless  the  connty  judge  of  the  county  liaLlo  for  his 
support  shall  certify  that  such  idiot  is  an  eligible  and  proper  candi- 
date for  admission  to  said  asylum  as  uforesaid,  provided,  however,  that 
idiots  may  be  received  into  said  asylum  npon  the  application  therefor 
signed  officially  by  any  county  superintendent  of  the  poor,  or  by  the 
commissioners  of  charity  of  any  of  the  cities  of  this  State,  where  such 
commissioners  exist     (As  amended  by  ch.  73,  Laws  of  1878.) 

g  19.  Whenever  the  trustees  shall  direct  a  State  pupil  to  be  dis- 
charged from  the  asylum,  the  superintendent  thereof  is  authorized  to 
return  such  pupil  to  the  county  from  which  he  was  sent  to  the  asy- 
lum, and  deliver  him  to  the  keeper  of  the  poor-house  of  such  county  ; 
ftnd  the  8uperiniendent.s  of  the  poor  of  said  county  shall  audit  and  pay 
the  actual  and  reasonable  exixnise  of  such  removal,  aa  part  of  the  con- 
tingent expenses  of  said  poor-house.  But  if  any  town,  county  or  per- 
son be  legally  liable  for  the  support  of  such  pupil,  the  amount  of 
such  expenses  may  bo  recovered  for  the  use  of  the  county  by  such 
superintendents  of  the  poor.  If  such  superintendents  of  the  poor 
neglect  or  refuse  to  pay  such  expenses,  on  demand,  the  treaaurer  or  the 
asylum  may  pay  the  same  and  charge  the  amouut  to  the  said  county, 
and  the  treasurer  of  the  said  county  shall  pay  the  same,  with  inter- 
est, after  thirty  days,  out  of  any  fund  in  his  hands  not  otherwise 
appropriated  ;  and  the  supervisors  of  the  said  county  shall  levy 
id  raise  the  amount  as  other  county  charges.     (§  19,  same  ch.) 
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§  20.  The  superintendent  is  authorized  to  agree  with  the  parent, 
guardian  or  committee  of  any  idiot,  or  with  any  other  person  or  per- 
sons, for  the  support^  maintenance  and  clothing  of  any  idiot,  at  the 
aaylum,  upon  ench  terms  and  conditions  as  may  be  prescribed  by  the 
by-laws,  or  approved  by  the  trustees.  But  every  parent,  gnamian, 
committee  or  oUier  person  applying  for  the  admission  into  the  asy- 
lum of  any  idiot  who,  or  whose  parents  or  guardians,  are  of  sufficient 
ability  to  provide  for  his  muiuteuance  therein,  shall,  at  the  time  of  his 
admission,  deliver  to  the  superintendent  a  bond,  with  one  or  more 
sureties,  to  be  approved  by  the  trustees  in  such  a  manner  as  they 
shall  prescribe,  m  the  penal  sum  of  at  least  three  hundred  dollars, 
conditioned  to  pay  to  the  treasurer,  for  the  time  being,  of  the  asylum, 
by  his  name  of  oflice,  all  such  sum  or  sums  of  money,  at  such  time  or 
times  as  shall  be  agreed  upon  as  aforesaid;  and  to  remove  snch  idiot 
from  the  asylum,  free  of  cx^)en3e  to  the  trustees,  within  twenu  dajs 
after  the  service  of  the  notice  hereinafter  provided.  And  if  such 
idiot,  or  his  parents  or  guardians,  are  of  snflicient  ability  to  pay  only 
some  portion  less  than  the  whole  of  the  expenses  of  supporting  and 
clothing  him  at  the  asylum,  said  bond  shall  be  conditioned  only  u>r  hia 
removal  as  aforesaid ;  and  the  superintendent  may  take  security  by 
note  or  other  written  contract  or  agreement,  with  or  without  sureties, 
as  he  may  deem  proper,  for  such  jiortion  of  the  said  expenses  as  the 
idiot,  his  parents  or  guardians,  are  able  to  pay,  subject,  however,  to 
the  approval  of  the  trustees,  in  the  manner  that  shall  be  prescribed  in 
the  by-laws.  Notice  to  remove  any  idiot  from  the  asylum  shall  be  in 
writing,  signed  by  the  superintendent;  it  shall  be  "directed  to  the 
parents,  guardians,  committee  or  other  person  or  persons  upon  whose 
request  he  was  received,  at  the  place  or  places  of  residence  mentioned 
in  such  request,  and  may  be  served  by  depositing  the  same  in  the 
post-office  in  the  city  of  Syracuse,  and  with  the  postage  prepaid.  If 
the  idiot  shall  not  be  removed  from  the  asylum,  according  to  the  con- 
ditions of  said  bond,  withiu  twenty  days  after  the  service  of  such 
notice  in  manner  aforesaid,  he  may  be  removed  and  disposed  of 
by  the  superintendent,  as  directed  in  the  last  preceding  section  in 
relation  to  State  pupils,  and  all  the  provisions  of  that  section  respect- 
ing the  payment  and  recovery  of  the  expenses  of  the  removal  and  dis- 
position of  a  State  pupil  sliall  be  equally  ai>plicable  to  similar  expenses 
arising  under  this  section.     (§  20,  ch.  220,  1862.) 

§  21.  The  provisions  of  section  nineteen  of  this  act  (§  1830) 
shall  be  applicable  to  all  State  pupils  now  in  the  asylum.  And  any 
bond,  bill,  note*  agreement,  undertaking  or  other  secnrity  for  the 
maintenance  or  support  of  any  pupil  at  the  asylum,  heretofore  made 
by  any  person  in  his  behalf  and  now  belonging  to  the  asylnm,  shall 
be  valid  and  effectual  in  law,  and  may  be  prosecuted  as  provided  in 
section  fifteen  (§  1816)  of  this  act.     (§  21,  same  cA.) 

§  22.  All  laws  and  parts  of  laws  inconsistent  with  the  provisions  of 
this  act  are  hereby  repealed.*    (§  22,  same  ch.) 
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CHAPTER  FOURTH. 


(HABITUAL  DRUNKAKDH.    (3  R.  B.,  PART  2,  CHAPTER  5,  TIT.  2.) 
CASE  OF  THEIR  ESTATES. 

Habitual  drunkards,  when  judicially  declared  so,  are,  in 
respect  to  the  control  and  management  of  their  estates,  so 
far  assimilated  in  our  statutes  to  the  insane^that,  except  as 
to  the  procedure  for  establishing  the  fact  of  drunkenness, 
all  the  provisions  relating  to  their  estates  contained  in  this 
title,  are  re-enacted  with  amendments,  and  superseded  by 
chap,  446  of  the  Laws  of  1874  {Tit  2d)j  as  hereinbefore 

^commented  upon. 

V  Section  1,  being  the  same  in  both  titles,  is  not  repeated 
here.  It  will  be  found  in  its  appropriate  place  on  page  108. 
For  all  other  questions  relating  to  habitual  drunkards,  see 
the  various  sections  in  the  Eeviaed  Statutes,  the  chapter  on 
Testamentary  Capacity,  and  the  chapter  on  Criminal  Respon- 

r 


HABITUAL  nRUJrKA.RD3  BEFORE  THE  LAW. 


The  position  occupied  by  habitual  drunkards  before  the 
law  is  one  of  a  somewhat  ambiguous  character.  After 
office  found  they  are  civilly  disfranchised  in  common  with 
all  persons  under  .legal  guardianship ;  yet,  irom  the  earliest 
mention  of  them  as  a  class  in  the  Revised  Statutes,  they  are 
distinctively  separated  from  the  insane,  although  for  con- 
venience sake  referred  to  and  mentioned  in  connection  with 
them.  Thus,  in  the  first  edition  of  the  Revised  Statutes  of 
1829  (2  B,  S.  52,  §  1),  the  first  section  of  chap.  30  of  the 
Laws  of  1801  is  amended,  by  introducing  into  it  so  much 
of  section  1,  of  chap.  109  of  the  Laws  of  1831,  as  assimi- 
lates habitual  drunkards  to  lunatics,  and  gives  the  custody 
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of  their  persons  and  estates  in  like  manner  to  the  Chancellor. 
By  this  section  it  is  enacted  that  "  the  Chancellor  shall  have 
the  care  and  custody  of  all  idiots,  lunatics,  persons  of  un- 
sound mind,  ami  persona  who  shaU  be  incapable  of  conduct 
ing  their  own  affairs,  in  consequence  of  habitual  drunken- 
ness, etc. ;  and  shall  provide  for  their  safe-Jceeping  and 
maintenance,"  etc.  Thisj  it  has  been  held,  is,  in  the  use  of 
the  conjunction  ''^mul^^  a  plain  and  intended  distinction 
drawn  between  lunatics  and  habitual  di'unkards.  Had  the 
conjunction  used  been  "<)r, "  there  might  have  been  some 
doubt  as  to  whether  the  Legislature  did  not  intend  that 
habitual  dninkards  should  be  considered  as  lunatics  abso- 
lutely. But  under  the  actual  language  of  the  statute  there 
can  be  only  one  interpretation  given  to  it,  which  is  that 
above  stated.  This  whole  subject  underwent  a  very  thor- 
ough analysis  in  Lexvu  v.  JoneB  (50  Barh.  670),  where  the 
court,  after  reviewing  and  discussing  the  leading  authori- 
ties, said  very  pointedly,  and  in  full  accordance  with  the 
manifest  spirit  and  intent  of  the  statute,  that,  "strictly 
speaking,  a  man  is  not  of  unsound  mind,  simply  because  he 
is  an  habitual  drunkard.  His  mind  is  unsound  only  while 
the  fit  of  intoxication  lasts.  And  that  is  all  that  is  ad- 
judged by  an  inquisition  finding  him  to  be  an  habitual 
drunkard, " 

And  in  ^  parU  Janes  (30  How,  Pr,  453),  the  court  in 
like  manner  observed  that  "  inebriates  cannot  be  treated  as 
lunatics,  unless  they  are  lunatics  as  well  as  inebriates," 
Both  these  decisions  re-afSrm  the  doctrine  laid  do^vn  by  Sir 
John  Nicoll,  in  Aijrey  v.  Hill  (2  AtiiL  209),  that  "  there 
can  scarcely  be  such  a  thing  as  latent  ebriety."  ^VTiatever, 
therefore,  may  be  the  views  of  habitual  drunkenness  enter- 
tained by  physicians,  it  is  evident  that  the  law  leaves  its 
relations  to  mental  competency,  like  any  other  question  of 
fact,  to  be  determined  by  the  ordinary  rules  of  evidence  ap 
placable  to  the  circumstances  of  the  particular  case. 

The  term  "  mfe-heepiTig  "  employed  in  the  statute  above 
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quoted,  and  which  is  repeated  ia  chap.  446  of  the  Laws  of 
1874  {Tit.  2,  §  1),  when  applied  to  habitual  di'unkards,  in 
distinction  from  lunatics,  must  be  interpreted  to  mean,  that 
for  purposes  of  reformation  the  court  may  direct,  through 
the  committee  of  the  drunkard,  the  place  of  residence,  and 
the  degree  of  personal  restraint  which  shall  be  imposed 
upon  him.  And  shoidd  no  other  place  be  deemed  capalile 
of  affording  means  for  his  refoi-mation  except  a  lunatic 
asylum,  the  court  may,  in  the  exercise  of  its  discretionary 
power,  order  his  confinement  there.  It  may  also  order  his 
real  estate  to  be  sold  for  his  maintenance  while  so  confined. 
{Matter  of  Hoag,  7  Pai^e,  312.) 

But  before  his  confinement  in  an  asylum  he  will  have  to 
be  examined  in  the  ordinary  way  by  two  physicians,  with- 
out whose  certificates  the  court  has  no  original  power  of 
committing  him  there.  The  same  rule  applies  to  the  State 
Inebriate  Asylum.  In  the  case  of  the  Inebriates'  Home 
for  Kings  county,  the  power  is  given  to  magistrates  to  com- 
mit any  person  convicted  before  them  as  an  habitual  drunk- 
ard, to  that  institution.     (See  2  R.  S.,  &h  Ed,,  p.  891.) 

§  3.  Whenever  the  overseers  of  tho  poor  of  any  city  or  town 
in  this  State  diacover  any  person,  resident  therein,  to  be  an  habitual 
drunkard,  haWng  property  to  the  amount  of  two  hundred  and  fifty 
dollars,  which  may  be  endangered  by  means  of  such  drunkenness,  it 
ihall  be  their  duty  to  make  application  to  the  Supreme  Court  for  the 
exercise  of  it8  powers  and  jurisdiction. 

Until  the  passage  of  chap.  627  of  the  Laws  of  1S75,  re- 
lating to  the  Inebriates'  Home  for  Kings  county,  our  stat- 
utes, although  making  provision  for  dealing  with  the  offense 
of  habitual  drunkenness  when  publicly  associated  with  dis- 
orderly conduct,  and  also  prescribing  measures  analogous  to 
inquisitions  of  lunacy  for  placing  the  person  and  property 
of  habitual  drunkards  under  guardianship,  had  yet  given 
no  definition  of  a  common  or  habitual  drunkard. 

The  statute,  giving  the  overseers  of  the  poor  power  to 
inquire  into  cases  of  habitual  drunkenness,  was  manifestly 
pointed  at  substances  alone  which  are  capable  of  being 
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drunk.  The  terms  constantly  used  are  "  spirituous  liquors," 
"  strong  or  spirituous  liquors  or  wines."  These  are  terms  of 
description  and  definition,  and  inferentially  exclude  the  idea 
of  any  substances  which  may  be  eaten  or  smoked  like  opium 
or  hasheesh,  or  which  again  may  be  inhaled  like  ether  or 
chloroform.  It  is  doubtful  whether,  under  a  vigorous  con- 
struction of  this  as  a  penal  statute,  we  could  import,  by 
analogy  of  effects,  substances  not  distinctly  enumerated 
therein.  Hence,  an  opium  or  hasheesh  eater  or  smoker 
might  be  habitually  intoxicated  by  these,  and  yet  in  legal 
intendment  he  ia  not  an  "habitual  drunkard."  He  might 
be  rendered  periodically  insane  by  these  agencies,  and 
become  at  last  mentally  incapable  of  managing  his  own 
affairs,  and  still  not  be,  under  the  statute,,  an  "  habitual  drunk- 
ard." This  proposition  was  very  fully  considered  in  the 
case  of  Comm.  v.  Whitney  (11  Oray^  477),  where  it  fl 
was  helJ,  that  under  the  statute  to  punish  "  common  drunk- 
ards"  (no  other  but  mtox.\cBXm^  liquors  being  mentioned 
in  such  statute),  evidence  of  habitual  intoxication  fi*om  the 
use  of  chloroform  would  not  sustain  an  indictment.  And 
in  the  same  case  in  a  previous  complaint  {Comm,  v,  Whit- 
ney^  5  Gray,  85),  it  was  held  that  in  order  to  be  a  common 
drunkard  a  man  must  be  habitually  drunk  to  the  disturb- 
ance of  the  public  peace  and  good  order,  the  adjective  '*  com- 
mon "  referring  to  the  publicity  of  the  act,  while  the  term 
"  drunkai'd  "  by  itself,  was  held  to  imply  habitual  or  chronic 
habits  of  drinking,  and,  therefore,  that  the  terms  *'  drunkard" 
and  "habitual  drunkard"  meant  the  same  thing,  ■ 

In  LxidwicTcY.  Tlie  Comm.  (18  Pemi.  172),  and  Comm, 
V.  McGinnis  (20  Piitsb,  L.  J,  54),  it  was  held  that  occasional 
acts  of  drunkenness  will  not  constitute  the  person  an  habit- 
ual drunkard;  but  it  is  not  necessary  that  he  should  con-  f 
fltantly  be  in  an  intoxicated  state ;  a  ji-xed  habit  of  drunk- 
enness will  constitute  a  pei-son  an  habitual  drunkard.  This 
decision  may  be  said  to  represent  most  correctly  the  legal 
idea  of  a  drunkard.     It  does  not  require  permanent  intoxi- 
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^cation  of  the  individual  to  the  degree  of  producing  total 
mental   incapacity  which,  physiologically,  could  exist  only 

^Hor  a  short  time,  since  cerebral  congestion,  gastritis  and  de- 
lirium in  some  form,  would  soon  exhaust  the  system  and  ter- 
minate life.  Nor  does  it  again  adjudge  him  to  be  a  legal 
drunkard  w^ho  occasionally,  that  is  to  say,  at  irregular  inter- 
vals, becomes  intoxicated  for  a  short  time,  and  as  a  primary 
nsequence  of  drinking.  But  it  requires  that  the  habit 
of  dnnking should  have  become  aofixed  that  thehaV>it  itself 
is  the  tempter  to  the  indulgence  in  drink,  and  that  the  in- 
dulgence in  turn,  instead  of  satisfying  the  appetite,  should 
provoke  it  to  an  insatiable  demand  for  more,  so  that  an 
habitual  drunkaixi  is  one  who,  when  craving  drink,  cannot 
be  satisfied  with  its  primary  effects,  but  continues  to  need 
it  because  of  the  fixed  habit  of  needing  it  which  over-in- 
dulgence has  begotten  in  him. 

The  subject  has  now  received  a  statutory  definition,  and 
by  §  7  of  chap.  627  of  1875,  it  is  enacted,  that  the 
term  "  habitual  drunkard  "  shall  apply  to  all  persons  who, 

father  by  reason  of  habits  of  periodical,  fi-equent  or  constant 
drunkenness,  induced  either  by  the  use  of  alcoholic  or  vin- 
ous or  other  liquors  or  opium,  or  other  narcotic,  or  intoxi- 
cating or  stupefying  substances,  shall,  on  trial  and  convic- 
tion, be  found  to  be  incapable  or  unfit  to  properly  conduct 

AQieir  own  affairs,  or  to  be  dangerous  to  themselves  or  others, 
or  to  neglect  or  fail  to  support  themselves,  or  those  legally 

P chargeable  to  them  for  maintenance." 
'  As  to  what  constitutes  an  habitual  drunkard  for  whom 
a  committee  of  the  person  and  estate  may  be  appointed, 
Chancellor  Walworth,  in  the  Matter  of  Tracy  (1  Paige^ 
582),  observed,  that  "  a  very  erroneous  impression  appeared 
to  have  gone  abroad  on  that  subject.  It  was  supposed  by 
many  that  the  prosecutor  in  siich  cases  is  bound  to  prove, 
affirmatively,  that  an  habitual  drunkard  is  incapable  of 
managing  his  affairs.  On  the  contrary,  the  fact  that  a  per- 
son is,  for  any  considerable  part  of  the  time,  intoxicated  to 
22 
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suck  a  degree  as  to  deprive  him  of  his  oi-dinary  reasoning 
faculties,  i^pHniafack  evidence  at  least  that  he  is  incapaci-  fl 
tated  to  have  the  control  and  management  of  his  property." 
This  doctrine  was  fully  recognized  and  re-affirmed  in  the    _ 
Pennsylvania  case,  cited  above,  where  it  was  held  that  habit-  | 
ual  drunkenness  is  equivalent  to  such  unsoundness  of  mind 
as  operates  to  the  destruction  of  all  business  capacity.    If  a 
person,  therefore,  be  found,  by  inquest,  to  be  an  habitual 
drunkard,  it  is  not  necessary  for  such  finding  to  state  that 
he  is  incapable  of  managing  his  estate ;  such  incapacity  is  a 
conclusion  of  law.    {Ludwick  v.  Chrnm,,  18  Penn,  St,  172.)  M 

Under  2  R  S.  52,  §  1,  the  power  of  the  Chancellor,  which, 
by  the  original  act  of  1821,  was  limited  to  estates  oi  habitual 
diTinkards,  is  extended  to  th^iv  persons.  That  power,  both 
by  the  Constitution  of  1846;  the  Code,  §  30,  subd.  8;  and 
chap.  446  of  1874,  Tit.  3,  §  1,  is  now  transferred  to  the 
Supi'eme  and  the  County  Court,  It  is  the  same  power  which 
may  be  exercised  by  them  in  the  case  of  idiots  and  luna- 
tics, with  concurrent  jurisdiction.  Under  that  power  the 
court  haSj  through  the  committee^  perfect  control  over  the 
person  of  the  habitual  dmukard,  and  the  committee,  sub- 
ject always  to  the  court's  control,  may  select  the  place  of 
residence  of  snch  drunkard.  fl 

The  committee  is  responsible  for  the  consequences  of  hia 
neglect  to  take  proper  care  of  the  person  of  such  drunkard. 
And  it  is  the  duty  of  the  court  to  aid  and  protect  the  com- 
mittee in  the  proper  exercise  of  that  right.  Therefore, 
where  a  third  person,  without  the  consent  and  against  the 
wishes  of  the  committee,  has  the  custody  of^  or  harbors  the 
habitual  drunkard,  the  committee  should  apply  to  the  court 
ew  parte  for  an  order  that  such  person  deliver  the  dininkard 
up  to  the  committee,  or  cease  fiom  harboring  him,  and  if 
such  order  is  disobeyed,  the  party  will  be  pimished  for  con^ 
tempt  of  court.     {Matter  of  Lynch,  5  Paige,  120.) 

The  guardian  or  committee  of  an  infant  or  noii  compos  is, 
under  the  court's  control,  alone  to  decide  as  to  the  proper 
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place  of  residence  of  his  ward.  He  standa  as  the  bailiff 
of  ihe  court  and  may  exercise  any  choice  in  this  matter 
which  he  deems  best  for  the  interests  of  the  ward;  and  the 
court  will  always  sustalu  hira  in  enforcing  any  reasonable 
rules  or  taking  any  proper  steps  looking  toward  the  pro- 
tection of  his  charge.  Thus  in  Hale  v.  Hah  (3  Atk.  721), 
Lord  Habdwicke  compelled  a  young  gentleman,  who  had 
left  Eton  school  contrary  to  the  direction  of  his  guardian, 
to  return  there.  In  TremaMsi  case  (1  Strange,  1*58),  Lord 
Macclksfield  compelled  a  young  student,  who,  in  disobe- 
dience of  his  guardian's  orders  to  go  to  Cambridge,  had 
gone  to  Oxford,  to  return  to  Cambridge,  and  on  his  going 
a  second  time  to  Oxford,  his  Lordship  had  him  re-conveyed 
to  Cambridge. 

In  the  case  of  OrauTner^  a  lunatic  (12  Ves,  455),  upon 
representations  made  to  ChanceUor  Erskine,  that  in  the 
Loming  after  the  execution  of  the  commission  the  lunatic 
""had  been  removed  from  his  house  in  Essex  to  London,  an 
order  was  made  directing  any  person  in  whose  custody  the 
lunatic  might  be  to  deliver  him  to  the  committee  of  his 
person.     In  Lord  WenraarCa  case  (1  P,  Wms.  702),  where 
his  wife,  after  the  making  of  an  order  for  producing  her 
husband  on  the  execution  of  a  commission,  assisted  in  hia 
removal  from  place  to  place,  she  was,  although  an  Irish 
H^eress,  committed  to  prison  for  a  contempt,  the  Chancellor, 
Lord  Maccle8FEELD,  saying,  that  where  there  was  such  a 
presumption  of  lunacy,  the  wife,  though  otherwise  under 
the  power  of  the  husband,  might  well  be  supposed  to  have 
him  under  her  pow6r. 
^^    The   peculiar   office   of  the   committee  of   an  habitual 
^Hronkard,  which,  among  other  things,  contemplates  taking 
"measures  to  secure  the  reformation  of  his  ward,  gives  him  to 
that  extent  the  right  of  preventing  that  ward  from  having 
access  to  any  means  of  intoxication.     And  this  right  in- 
cludes that  also  of  restraining  others  fi'om  giving  drink  to 
the  habitual  drunkard. 


172 


HABITUAL  DEUNKARDS. 


Hence,  if  the  eomniittee  of  an  habitual  drunkard  finds 
that  any  person  is  furnishing  the  drunkard  with  the  me^ns 
of  intoxication,  he  should  apply  to  the  court  for  protection 
against  such  an  interference  with  his  duties,  {Matter  of 
Heller,  3  Pai^e,  199.) 

§  3.  If  such  drunkard  have  property  to  an  amount  less  than  two 
hundred  and  fifty  dollars,  the  oyerseers  may  make  such  applicatioD 
to  the  County  Court  of  the  county,  which  is  hereby  vested  with 
the  same  powers  in  relation  to  the  person  and  real  and  personal  estate 
of  such  drunkard,  as  are  by  this  title  conferred  on  the  Supreme  Court, 
and  shall  in  alt  respects  proceed  iu  the  like  manner,  subject  to  an  ap- 
peal to  the  SupBeme  Court. 

Proceedings  instituted  in  the  Court  of  Chancery  prior  to 
1846,  for  the  appointment  of  a  committee  of  the  person  and 
estate  of  an  habitual  drunkardj  and  pending  at  the  time  the 
Constitution  of  1846  went  into  eifect,  by  force  of  that  Con- 
stitution became  vested  in  the  Supreme  Court,  and  not  in 
the  County  Court.  (^Scribner  v.  Qualtroit^\  44  JBarh.  431.) 
The  present  provision,  it  will  be  seen,  extends  that  power 
to  the  County  Court.  That  jurisdiction,  as  expressed  in  the 
Code  (§  340,  Bubd.  4,)  is  general  and  not  limited  to  those 
having  estates  less  than  $250.  The  only  condition  im- 
posed is  the  residence  of  the  person  proceeded  against 
vrithin  the  county.  In  all  other  respects  the  jurisdiction  is 
concurrent  with  that  of  the  Supreme  Court.  {Chxip.  446  of 
1874,  TIL  2,  §  I ;  BaniB  v.  Spencer,  24  N.  Y.  388,  ovet^rd- 
ing  Smitlis  case,  16  How,  Pr.  567.) 

§  4.  Application  for  a  commission  in  such  case  may  be  made  in 
Tacation  to  the  county  judge  of  the  county,  who  may  award  the  same 
to  one  or  more  jjroper  persons  to  inquire  into  the  fact  of  such  alleged 
habitual  drunkenness ;  and  the  inquisition  taken  thereon  shall  be 
returned  to  the  next  County  Court  of  the  county,  who  shall  contirm  or 
set  aside  the  same. 

The  jurisdiction  conferred  upon  the  Court  of  Common 
PleaSj  and  in  vacation  upon  the  first  judge  of  the  county,  to 
take  jurisdiction  of  applications  in  cases  of  habitual  drunk- 
ards, made  by  the  overseers  of  the  poor,  when  the  property 
of  the  drunkard  was  less  than  $250  in  value,  did  not  inter- 
fere with  or  divest  the  jurisdiction  conferred  generally  upon 
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the  Chancellor,  but  simply  authorized  a  special  proceeding 
in  a  single  special  case.  (2  M.  S.,  p,  52,  §  24;  Davie  v. 
i^encer,  2A  K  T.  388.) 

§  5,  If  the  party  proceeded  against  shall  traverse  the  inquisition  on 
its  return,  an  issue  shall  be  directed  by  the  court,  as  in  other  eases, 
which  shall  be  tried  in  the  same  court,  and  the  verdict  thereon  shall 
have  the  same  effect  as  if  rendered  upon  an  issue  awarded  by  the 
Supreme  Court. 

g  6.  Appeals  from  any  order,  judgment  or  decree  of  a  County  Court, 
made  pursuant  to  the  provisions  of  this  title,  ehall  be  filed  aud  entered 
within  three  months  after  the  making  of  such  order,  judgment  or 
decree,  and  shall  be  accompanied  by  a  bond  with  such  sureties  as  the 
court  shall  approve  to  the  opposite  party,  in  the  penalty  of  one  hun- 
dred dollars,  conditioned  for  the  payment  of  such  costs  as  shall  be 
awarded  against  the  appellant  in  case  of  the  order,  judgment  or  decree 
being  affirmed. 

§  7.  The  expenses  of  the  overseers  of  the  poor,  in  conducting  any 
application  under  this  title,  shall  be  audited  and  allowed  in  the  same 
manner  as  other  erpenses  of  such  city  or  town. 

The  remaining  provisions  of  this  title  are  re-enacted  in 
chapter  446  of  1874,  Tit.  2d,  without  aiiieudments,  except 
in  section  17  of  the  new  re\'i3ion,  where  the  words  *' person 
of  unsound  mind  "  are  substituted  in  the  second  and  ninth 
lines  for  the  words  "  other  pei-son  above  specified,"  in  the 
Becond  line,  and  "other  person,"  in  the  eighth  line,  of  the 
^original 
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Before  office  found  an  habitual  drunkard  may  unques- 
tionably make  valid  contracts,  the  degi'ee  of  his  intoxica^ 
tion,  if  sufficient  to  raise  a  presumption  of  mental  incapac- 
ity, being  a  question  of  fact  to  be  decided  accorJing  to  the 
circumstances  of  the  case.  There  can  be  no  fixed  standard 
or  arbitrary  rule  dra^vn  up  by  which  to  deteimine  the  lim- 
its of  mental  competency,  where  the  border  line  may  be  so 
easily  crossed  and  recrossed  as  in  periods  of  habitual  intox- 
ication. During  a  heavy  debauch^  when  covering  a  space 
of  several  days  or  weeks,  a  man  may  fi'equently  pass  from 
perfect  mental  competency  to  perform  a  valid  act  to  as  per- 
fect mental  incompetency.    Therefore,  where  a  party  accus* 
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tomed  to  have  periods  of  intoxication  extending  over  sev- 
eral weeks,  voluntarily  gave  checks  in  payment  for  liquor 
and  food  sold  him  during  this  time,  and  also  for  money 
lent,  hdd,  that  he  could  not  ordinarily  maintain  an  action 
for  the  reeoveiy  of  the  money  paid.  (Hayes  v.  Muffstater^ 
65  Bark  530,) 

But  if  moneys  are  obtained  from  a  person  when  in  such 
a  state  of  intoxication  as  to  be  incapable  of  transacting  bus- 
iness, or  of  knomng  what  he  is  about,  this  would  be  a 
cleai*  fraud,  and  the  moneys  may  be  recovered  back.    {Ih.)      , 

Hence,  if  a  party  to  a  contract,  while  in  a  state  of  intoi-  ■ 
ication,  has  been  defrauded,  he  may  avoid  or  rescind  the  " 
contract  at  his  election ;  but  if  he  elects  to  rescind  he  must 
do  so  in  reasonable  time  after  the  fraud  is  discovered,  and 
must  restore,  or  offer  to  restore,  whatever  he  has  recovered 
under  the  contract.  (  WUloitghby  v.  Moulton^  ^1  N,  H,  205 ; 
Gliiity  on  Oont  680 ;  Campbell  v.  FUming^  1  Ad.  di  Elli^ 
40 ;  Cook  v.  Gilmore,  S4:  K  K  556  ;  PUt  v,  Sviith,  3 
Camph.  33  ;  Gore  v.  G^bstm,  13  M.  <&  W,  623.) 

And  so  long  as  he  acquiesces  in  it  it  cannot  be  impeached 
by  third  parties  on  the  ground  that  it  was  executed  by 
him  when  drunk.     i^Eatoti^»  Admr,  v.  Perry ^  29  Mo.  96;  — 
Nagle  v.  Bayhr,  3  Dr.  &  W.  60.)  fl 

Courts  of  equity  will  always  scrutinize  with  a  jealous 
eye  contiacts  or  conveyances  made  by  a  party  in  such 
a  state  of  intoxication  as  to  justify  a  doubt  of  his  mental 
comjxitency.  They  will,  in  consequence,  protect  him 
against  his  own  acts  done  in  a  state  of  insanity,  either  at 
his  instance  or  that  of  his  representatives,  although  that 
condition  of  mind  was  self -produced  in  the  form  of  drunk- 
ennesa  i^Wiggl'CS'worih  v.  Sf^eerSf  1  H&fb.  <&  Mmif,  70;  1 
Parsons  on  ConL  310;  Bliss  v,  C<yrm.  <&  Pass,  Ji.  M.  £, 
Co.j  24  VL  4ti4.)  Relief  in  like  manner  will  be  extended 
to  acts  done  by  a  party  when  too  intoxicated  to  exercise  m 
assenting  mind,  or  a  sound  and  disposing  judgment ;  or 
again,  when  the  act  is  done  before  restoration  to  a  state  of 
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mental  competency  from  the  effects  of  such  drunkenness 
(1  Story's  Eq.  Jiir.,  g§  231-2 ;  BaU  v.  Wa/tren,  9  Ves.  Jr. 
608),  although  there  will  be  exceptions  to  this  rule  as  in 
cases  where  parties  cannot  be  replaced  in  statu  qtio, 
{NeiU  V.  Mbrley,  9  Ves,  Ji\  478 ;  Menkins  v.  Lightm,ei\  18 
III  282.) 

It  is  necessary  to  bear  in  mind,  however,  in  this  connec- 
tion, that  intoxication  per  se  has  no  definite  meaning  in 
law.  It  is  always  a  question  of  fact  dependent  upon 
degrees  of  intensity,  and,  like  all  similar  questions,  its  char- 
acter as  an  element  for  computing  mental  competency  at 
any  given  time,  is  to  be  judged  of  by  its  effects  upon  the 
demeanor,  convereation  and  mental  poise  of  the  individual. 
Had  he  at  the  time  a  connect  conception  of  how  the  partic- 
ular transaction  would  affect  his  interests ;  and,  second,  had 
he  an  assenting  mind  in  the  legal  import  of  that  term  ?  If 
he  had,  then  slight  intoxication,  though  visible  and  demon- 
strable, will  not  invalidate  his  acts,  for  he  may  still  be 
compos  mentis. 
Therefore,  it  has  been  held  that,  as  a  general  i-ulo,  a  couii; 
f  equity  wUl  not  assist  a  person  who  has  obtained  or 
wishes  to  get  rid  of  an  agreement  or  deed  on  the  mere 
ground  of  intoxication,  except  where  some  contrivance  was 
resorted  to  for  the  purpose  of  inducing  him  to  drink,  or 
some  unfair  advantage  taken  of  his  situation,  or  where  he 
had  reached  that  extreme  stat^  of  intoxication  entirely 
depriving  him  of  the  use  of  his  reason,  (^Cooke  v.  Clay- 
worth,  18  Ves,  12;  4  Besauss,  Oh.  364;  Arnold  v.  Hwh- 
mcm^  6  Mumf.  15 ;  CampbeU  v.  Ketcham^  1  Bibb^  406.) 

Where  a  party  has  been  found  incapable  of  managing  his 
affairs  by  reason  of  habitual  drunkenness,  the  couii;  will 
not  discharge  his  committee  and  restore  the  property  to 
him,  upon  mere  proof  of  the  fact  that  he  is  competent  to 
manage  his  affairs,  without  evidence  of  a  permanent  refor- 
mation. And  as  a  general  rule,  the  court  require,  as  evi- 
dence of  a  permanent   reformation,  satisfactory  proof  that 
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the  habitual  drankard  has  voluntarily  refrained  from  the 
use  of  intoxicating  liquors  for  at  least  one  year  immediately 
preceding  the  application  for  the  restoration  of  his  prop- 
erty.    {^Matter  of  Hoag,  7  Paige,  312.) 

So  fai'  as  the  public  are  concenied,  in  their  dealings  witb 
parties  against  whom  commissions  of  lunacy  have  been 
issued  or  findings  thereon  returned,  it  is  now  well  settled 
that  proceedings  against  one  as  an  habitual  drunkard  are 
analogous  to  proceedings  in  rerfiy  and  are,  in  consequence, 
presumed  to  be  known  to  all  who  subsequently  deal  with 
him.  The  granting  of  the  commission,  and  its  entry  as 
matter  of  recoixl  in  the  clerk's  office  of  the  court  from 
which  it  is  issued,  is  such  constructive  notice  as  should  put 
every  one  upon  their  guaixi  in  dealing  with  the  alleged 
lunatic.  Accordingly,  where  the  indorser  of  a  bill  of  ex- 
change who  had,  prior  to  its  maturity,  been  found  an  habit- 
ual drunkard,  by  a  ^vritten  instrument  made  after  such 
finding  and  before  the  appointment  of  a  committee,  and 
while  sober,  waived  protest,  in  consequence  of  which  the 
holder  omitted  to  have  notice  served,  held  that  the  waiver  fl 
was  void.  (  Wadsworth  v.  Shai'pateen^  %  N.  Y,  388.)  And 
the  reason  of  this  is  found  in  the  civil  death  which  follows  ^ 
as  a  consequence,  the  finding  of  an  inquisition  of  drunken-  | 
ness  against  any  one,  so  that,  as  was  said  in  the  case  last 
cited,  such  incapacity  is  presumed  to  be  known  by  all  who 
deal  with  him.  h 

After  one   has,  by  inquisition,  been   found  an  habitual  V 
drunkard,  he  cannot,  until  it  is  vacated,  or  a  committee 
thereon  superseded,  even  in  his  sober  intervals,  make  con- 
tracts to  bind  himself  or  Lis  property. 

But  a  judgment  obtained  against  an  habitual  drunkard 
or  lunatic  after  the  appointment  of  a  committee  is  not 
void,  and  no  action  can  be  maintained  by  such  committee 
against  the  judgment  creditor.  The  proper  way  of  pro- 
ceeding is  to  apply  to  the  couit  appointing  the  committee 
for  relief  from  the  judgment,  and  for  an  orderpunishiug  such 
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judgment  creditor  for  contempt.  (^Onppen  v.  Oulver,  13 
Jiarb.  424  ;  Clwkv,  Dunham,  4  Uenio^  262 ;  Matter  of  Mc- 
Laughlin, Clark's  Ch,  Cas,) 

The  effect  of  an  inqiii3ition  and  a  finding  of  habitual 
drunkenness  is  to  disqualify  the  party  as  to  acts  inter 
vpvoSy  because  they  are  in  contravention  of  the  power  vested 
in  the  court  to  pix>tect  and  care  for  his  property  for  his 
benefit,  and  are  in  contempt  of  the  order  of  the  court.  But 
this  disfranchisement  does  not  necessarily  extend  to  all  the 
civil  acts  or  rights  of  such  a  person.  Thus,  in  Pennsyl- 
vania it  has  been  held  that  an  habitual  drunkard  is  not 
disqualified  for  acting  as  an  executor  or  athninistrator 
{SiU  V.  McKnight,  7  W,  <&  S,  244),  and  that  an  inquisition 
finding  a  person  to  be  an  habitual  drunkard  is  only  prima 
facie  evidence  and  not  conclusive  of  want  of  testamentaiy 
capacity.  {Lechy  v.  Ounninghani^  56  Penn,  St.  370.) 
But  Buch  person  is  thereby  rendered  incompetent  to  per- 
form any  subsequent  acts  entailing  civil  obligations  upon 
himself  or  his  estate.  {^Imhoff  v.  WitfTier^s  Advir^  31 
Pmn.  St  243 ;  Kloh%  v»  KhU,  61  Ih,  245.) 

In  relation  to  the  right  of  testamentary  disposition,  it  is 
well  settled  that  an  habitual  drunkard,  although  under  a 
committee,  is  not  necessarily  incompetent  to  make  a  will. 
Such  a  peraon,  if  of  sufficient  mental  capacity,  may  make  a 
valid  will  notwithstanding  the  commissi  on,  for  the  existence 
of  the  commission  is  only  prima  facie  evidence  of  incapac- 
ity, and  may  be  rebutted  by  proof.  {Lewis  v.  JtyneSy  50 
Barb,  672.) 

And  in  a  leading  case  in  this  State,  the  court  observed, 
that  "the  right  of  testamentary  disposition  is  regarded  as 
a  common  and  natural  right  to  be  restrained  no  further 
than  public  policy  and  the  necessary  evidence  of  intent  and 
consent  absolutely  require.  When  the  testator  is  shown  to 
possess  such  a  rational  capacity  as  the  great  majority  of 
men  possess,  that  is  suflicient  to  establish  his  will/'  (Stew- 
urt  V.  Lispenard,  26  Weiul.  306.) 
23 
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PEBSOKAL    CARE    OF    HABITUAL  DRUNKARDS.      (2   R.    6.,  PART  1,  CB.{ 
30,    TIT.  4,   6th  EDITION.) 

Custody  and  Confinement, 

Section  1.  Whenever  the  overseers  of  the  poor  of  any  city  or  town 
shall  discover  any  person  to  be  an  habitual  drunkard,  they  may,  br 
writing  under  their  hands,  designate  and  describe  such  drunkard,  ami 
by  written  notice,  signed  by  them,  require  every  merchant,  distiller, 
shopkeeper,  grocer,  tavern-keeper,  or  other  dealer  in  spirituous  liquors, 
and  every  other  person  residing  within  the  city  or  town  where  such 
drunkard  shall  reside,  or  in  any  other  city  or  town  near  to  or  adjoin- 
ing such  city  or  town,  not  to  give  or  sell,  ondor  any  pretense,  any 
spirituous  liquors  to  such  drunkard. 


This  section  was  amended  by  §  3  of  chap.  229  of  the 
Laws  of  1840,  by  substituting  "sAo/^"  for  "may." 


I 


§  2.  If,  after  the  personal  service  of  such  notice,  anv  such  person  sbi 
knowingly  give  or  sell,  in  any  mimuer  whatever,  spirituous  liqoorB  to" 
any  sucn  drunkard,  except  by  the  personal   direction  or  on  the  writ- 
ten certificate  of  some  physician,  regularly  licensed  to  practice,  accord^g 
iug  to  the  laws  of  this  State,  stating  that  such  liquor  is  neoeasary  fo^B 
the  preservation  or  recovery  of  the  health  of  such  drunkard,  he  sboS^ 
forfeit  for  every  offense  the  sum  of  ten  dollars,  for  the  use  of  the 
poor  of  the  town  where  sut^h  drunkard  resides. 

§  3.  Any  person  sodesignatKi  by  the  overseers  of  the  poor  as  an  habit- 
ual drunkard  may  apply  to  any  justice  of  the  peace  of  the  city  or  town 
in  which  the  person  so  designnted  resides,  for  process  to  summon  b 
jury  to  try  and  determine  euch  fact  of  drunkenness. 

§  4.  On  such  api»]ication,  the  justice  shall  immediately  give  notice 
thereof  in  writing  to  the  overseers  of  the  poor,  specifying  the  tirao 
and  place  whore  the  parties  shall  meet  for  the  trial  of  such  fact,  and 
shall  isauo  a  venire  to  any  constable  to  summon  a  jury  of  twelve  per- 
sons, competent  to  serve  on  juries,  to  appear  at  the  said  time  and  place 
for  the  purpose  of  trying  tho  said  fa<;t. 

§  5.  Such  jury  shall  be  summoned,  returned,  and  six  of  them  shall  be 
balloted  for  by  such  justice,  and  shall  be  sworn  well  and  truly  to  try 
the  fact  of  the  alleged  drunkenness,  in  the  same  manner  as  for  tlie 
trial  of  issues  iu  suits  brought  before  a  justice  of  the  peace  ;  and  wit- 
nesses shall  be  summoned,  and  tlieir  attendance  and  testimony  enforced, 
and  they  shall  bo  sworn  and  examined  before  the  said  jury  in  like 
manner. 

§  6.  The  said  jury  shall  hear  the  allegations  and  proofs  offered  on 
both  sides,  and  ahull  proceed,  in  all  respects  as  in  trials  at  law,  to 
render  their  verdict ;  which  verdict  shall  bo  entered  by  such  justice  in 
a  book  to  be  i>rovidcd  by  him  for  the  purpose. 

§  7.  Tho  said  verdict,  or  an  attested  copy  thereof,  under  the  hand  of 
such  justice,  shall  be  received  and  deemed  to  be  presumptive  evidence 
of  the  fact  thereby  found,  in  any  action  between  the  overseers  of  di9 
poor  and  any  person  prosecuted  by  them  for  tho  penalty  hereinbefore 
imposed. 
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[f  bj  the  verdict  of  the  jnry  it  ehall  be  found  that  the  person 
demanding  such  trial  is  an  habitual  drunkard,  the  jnaticQ  shall  enter 
Indginent  against  tuxch  ])or8on,  and  award  execution  for  the  cotii-s  of 
the  overseers  of  the  poor  in  attending  8ueb  trial,  in  the  same  manner 
as  in  finite  between  individuals,  which  justices  uf  the  peace  are author- 

d  to  try  and  determine. 

§  9.  If  itbefonud  that  such  person  is  not  an  babitnal  drunkard,  such 
justice  shall  in  like  manner  enter  judgment  and  award  execution  for 
'  e  costa  of  such  person  against  the  said  overseers,  unless  it  sliall  ujv 
r  to  Buch  justice  that  the  said  overseers  acted  in  good  faith,  and 
ad  reasonable  cause  to  believe  such  person  an  habitual  drunkard ;  in 
which  case  no  costa  shall  bo  awarded  against  them,  but  each  party 
ehall  pay  their  own  costa. 

§  10.  The  accounts  of  the  overseers  of  the  poor  for  the  expense  of 
defending  against  any  snvh  application  shall  be  audited  and  allowed 
in  the  same  manner  as  the  other  exjicnses  of  such  city  or  town. 

§  11.  If  at  any  time  the  overscei^  of  the  poor  shall  be  satisfied  that 
such  drunkard  has  reformed  and  become  tcmpcnito  they  may  revoke 
and  annul  any  such  notice  given  by  them  or  any  of  their  predecessors 
in  office. 

§  12.  Every  person  upon  whom  the  notice  mentioned  in  section  first, 
title  four,  chapter  twenty,  first  part  of  the  Revised  Statutes  has  been 
served,  shall  be  liable  to  the  forfeiture  prescrihed  in  the  second  sec- 
tion of  tlie  same  title,  whenever  any  clerk,  agent  or  member  of  the 
family  of  such  person  ahall  knowingly  give  or  sell,  in  any  manner 
whatever,  spirituous  liquors  to  any  ]>erson  designated  as  an  habitual 
drunkard  in  the  manner  mentioned  in  said  first  section  ;  except  by 

e  personal  direction  or  on  the  written  certificate  of  some  pliysieian, 

ting  that  such  liquor  is  necessary  for  the  preservation  or  recovery 
f  the  health  of  such  drunkard,  aSgprescnbcd  in  tfuch  second  section. 

g  13.  Where  the  iwrents  or  guanliun  of  a  minor  under  sixteen  years 
of  age,  or  the  master  of  an  apprentice  or  servaut,  have  been  desig- 
nated by  the  overseers  of  the  poor  aa  habitual  drunkards,  no  tavern- 
keeper,  grocer  or  other  person  licensed  to  sell  any  strong  or  spirituous 
iiquors  or  wines  shall  sell  any  such  liiiuors  or  wines  to  any  such  minor, 
or  apprentice,  or  servant,  without  the  consent  of  the  overseers  of  thu 
oor  in  the  city  or  town  where  such  minor,  or  apprentice,  or  servant 
hall  reside  ;  and  whoever  shall  oifend  against  the  provisions  of  this 
tion  shall  forfeit  the  penalty  prescribed  by  section  seventeen  of 
title  nine  of  chapter  twenty  of  the  lirst  part  of  the  Revised  Statutes, 
to  be  recovered  by  such  overseers  of  the  poor, 
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BTATK   INEBRIATE   ASYLUM. 


Chap,  625  of  t/ie  Laws  of  1873. 

AN  ACT  to  i-eorganize  the  New  York  State  Inebriate  Aejium, 
and  to  provide  for  the  better  support  and  maintenance  of 
the  same. 

Pasbkd  May  27^  t87S;  three-fifthfl  being  preteot. 

The  Peoph  of  the  State  of  New  York,  represented  in  Senate  and  As- 
arrnbliff  do  enact  an  follows : 

Sbotiok  1»  Within  thirty  days  after  the  passage  of  this  act,  the 
Governor,  by  and  with  tho  consent  of  the  Senate,  shall  appoint  nine 
piTtfons  to  be  muuiigt'rs  of  tho  State  Inebriate  Asylum,  threo  of  whom 
«hatl  liold  thoir  oflieos  for  one  year  from  the  fifteenth  day  of  January, 
cighttvn  hundred  and  seventy-three,  three  for  two  years,  and  three 
for  thrive  vi^ars,  as  indic4ited  by  ttie  Governor  on  making  the  appoint- 
monl,  and  until  others  are  apiH)inted  in  their  stead,  sabject  to  be  re- 
niove<i  at  anv  time  by  the  Senate,  upon  the  recommendation  of  the 
tiovernor.  Their  successors  shall  be  appointed  by  the  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate,  and  shall  hold  thuit 
oiWcii  for  titreo  voars*  and  until  others  are  appointed  in  their  stesdf 
and  subject  to  be  removed  in  the  manner  aforesaid.  The  term 
otllce  of  tho  present  trustees  of  said  asylum  shall  terminate  on  the 
thirtieth  day  of  Jnue«  eighteen  hundred  and  seventy-three,  after  which 
Um  guvcrnmeut  of  said  asylum  shall  be  vested  in  the  board  of  mana- 
gm  ap[H>iuted  under  this  aet^  aad  their  aBOoeosors  in  office.  The 
miA  Iraateea  ahaU  make  oat  tad  file  vith  the  said  managers,  at  the 
lilM  al6raaud»  a  tme  and  parfflct  inTentotr  of  all  the  pro(H?rty  be- 
lon^njf  bo  Um  asjlom ;  ana  the  wumagui  anaU  receipt  for  and  tales 
MtHiiMMi  ol  the  aame^  and  thonoiKMi  the  tnutaes  shall  be  relieved 
nom  liabitity  for  the  care  and  caatodr  ol  such  ptoperty. 

§  A^  Said  board  of  taam^an  ahaU  haw  the  general  direction  and 
CMitrol  ol  all  the  praperty  aad  Qeaeenii  ef  the  iatfttDtioB  not  other- 
viaa  provided  far  hy  lav»  andflhaDtakachaigeoliftBgBnezalintescst!^ 
aad  see  that  its  dewgnu  he  carried  ottt^  aad  eiefy&iBgdoaefaithfnl/j 
•t<«Mdia|c  Id  the  leqairenMBta  o<  the  L«gidatan  end  the  by-Un^ 
ruiMk  and  iwwlatioas  el  the  anhna. 

«   Til  isamm  ihall  iifieiH  ■  wimif  dimt  rtn  ntiill  hrnn 
Ad  a  tfiMawir^  vho  ihaD  lende  in  theatrut 
r—  S^ttds  Ut  the  Mthfal  perforauuMe  of  Jiic  nit, 
>«chflweCMSM  theOoMfCeikr  ti^lhtStilp 
tfj  ia;rilaheaffsaBWag|»^«WM»eadrtwBot 
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^1    g  4.  The  managers  shall,  from  time  to  time,  determine  the  annnal 
Hbilaries  and  allowances  of  the  treasnrer  and  resident  officers  of  the 
ttylum,  subject  to  the  approval  of  the  Comptroller,  and  euch  sala- 
ries and  allowances  shall   not  exceed  in  the  aggregate  six  thousand 
Kdollars. 

^K    §  5.  The  salaries  of    the  treasurer  and  resident  officers  of  the 

Hn^yliim  shall  be  paid  on   the  first  day  of  each  raontJi  in  each  year, 

Vt>y  the  Treasurer  of  the  Statts  on  the  wurnint  of  the  Comptroller, 

to  the  treuHurer  of  the  at^^'luui,  on  his  preseiiling  a  hill  of  particuhirs 

signed  by  the  flt<»ward  and  certilied  by  the  superintendent. 

§  6.  The  treasurer  and  resident  officers  of  the  asylum,  before  enter- 
ing upon  their  respective  duties,  shall  gcveiallv  take  the  oath  prescribed 
the  first  section  of  the  twelfth  article  of  the  Constitution  of  the 
rt«ie;  and  such  oath  shall  bo  filed  with  the  clerk  of  the  connty  of 
troomc. 
§  7.  The  managers  are  hereby  directed  and  empowered  to  establish 
ich  by-laws  as  they  deem  necessary  and  expedient  for  regulating  the 
ipointment  and  duties  of  officers,  attendants  and  assistants;  for  fix- 
Lg  the  conditions  of  admistiion,  support,  empIo3mient  and  discharge 
expulsion  of  patients,  and  for  conducting,  in  a  proper  manner,  the 
lainesa  of  the  institution  ;  also  to  ordain  and  enforce  a  suitable  ays- 
m  of  rules  and  regulations  for  the  internal  povonmieiit,  discipline 
id  management  of  the  asylum.     They  nuiy  lake  lunnmld   in  tru.st 
for  the  State  any  grant  or  devise  of  land,  or  any  donation  or  bequest 
of  money  or  other  personal  i)roperLy,  to  be  applied  to  the  maintenance 
of  patients  and  the  general  uses  of  the  asylum.     Any  person  who  shall 
donate  or  leave  by  legacy  the  aura  of  five  thousand  dollars  to  the  New 
York  State  Inebriate  Asylum,  may  thereby  estjiblish  forever  a  free  bed 
^ji  said  asylum.     Two  thousand  tvc  hundred  dollars  shall  provide  a 
H^e  bed  in  said  asylum  for  six  months  in  each  year;  twelve  luindrod 
^^ad  iifty  dollars  shall  provide  a  free  bed  in  said  asylum   for  thrt^o 
months  in  each  year.     The  donor  or  testator  may  name  the  patient 

I  who  shall  occupy  the  said  free  bud.  But,  in  case  the  donor  or  testa- 
lor  shall  fail  to  name  a  patient  to  occupy  the  free  bed  -which 
paid  donor  or  testator  shall  have  endowed,  then  the  trustees  of  said 
-msylum  shall  fill  the  said  fac  bed  with  a  poor  patient.  The  said  pa- 
tients io  Bftid  free  beds  shall  be  provided  with  medical  treatment  and 
*>«ttrd  free  of  charge,  and  said  patients  shall  bi'  subject  to  the  rules 
^H  and  reeulatious  of  said  asylum.  AH  legacies  and  douatiims  given  to 
^1  Vhe  "New  York  State  Inebriate  Asylum."  for  the  su|iport  of  free 
^m  Ws  in  said  asylum,  shall  be  deposited  with  the  Comptroller  of  the 
B  8Ute  of  New  York  forever.  The  interest  of  said  fund  shnW  be 
F  sacredly  fipphed  and  paid  over  to  the  board  of  trustees  of  said 
L  wylum,  for  the  support  of  free  beds,  for  wliich  said  fund  jirovides. 
K  §**.  TLe  superintendent  shall  be  the  chief  executive  officer  of  the 
V  tfjlnjB  ITe  shall  have  the  general  superintendence  of  the  buildings, 
T  i^^iids  and  farm,  together  with  their  furniture,  fixtures  and  stock; 
ifld  tiiedirectiou  and  control  of  all  persons  therein,  subject  to  tlie 
l$9»  Had  /^oJa-tions  eatublislied  by  the  managers.  He  shall  daily 
$sceruun  tie  condition  of  all  the  patients  and  prescribe  tlieir  trcat- 
^_1  *  ["  ^''^  riiiAuner  directed  in  the  by-laws,  lie  shall  also  have 
^point,  with  the  managers' approval,  euch  and  so  many 
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attendants  and  cmploycea  aa  he  may  think  proper  and  nccessai 
the  economical  and  omcient  performance  of  the  buBineBsof  theagylom, 
and  to  pi*escribe  their  Beveral  dutiea  aud  places,  aud  to  fix,  with  tho 
managers'  approval,  chcir  compensation,  and  to  discharge  any  of  them 
at  his  8oIe  discretion;  but  in  every  case  of  discharge,  he  shall  forth- 
with record  the  same,  with  the  reasons,  under  an  appropriate  head, 
in  one  of  the  books  of  the  asylum  for  the  information,  and  subject  to 
the  approval  of  the  board  of  managers.  He  shall  also  have  the  power 
to  suspend,  for  good  and  sufficient  cause,  a  resident  oiHcer;  bat  in 
such  case  he  shall  forthwith  give  written  notice  of  the  fact, 
with  the  causes  and  circumstances,  to  one  of  the  managers^  wboee 
duty  thereupon  shall  be  to  call  a  special  meeting  of  the  board  to  pro- 
vide for  the  exigency.  He  shall  also,  from  time  to  time,  give  such 
orders  aud  instructions  as  he  may  judge  best  calculated  to  insure  good 
conduct,  lidclity  and  economy  in  every  department  of  labor  aud  ex- 
pense ;  aud  ho  is  authorized  and  enjoined  to  maintain  salutary  disci- 
pline among  all  who  are  emj>loyed  by  the  iuHliUition,  and  to  enforce 
strict  compliance  with  such  instructions  and  uniform  obedience  to  all 
the  rules  and  regulations  of  the  asylum.  He  shall  farther  cause  fall 
and  fair  accounts  and  records  of  all  his  doings  and  of  the  entire  bus- 
iness and  operations  of  the  institution,  to  be  Icept  regularly  from  day 
to  day,  in  books  provided  for  that  purpose,  in  the  manner  and  to  tho 
extent  prcscribod  in  the  by-laws ;  and  ho  shall  see  that  all  such  ac- 
counts and  records  are  fully  made  up  to  the  last  day  of  December  iu 
each  year,  aud  that  the  priiiiiipiil  facta  aud  results,  with  his  report 
thereon,  be  preaontcd  to  the  managers  within  three  days  thereafter., 
The  assistant  physician  shall  perform  the  duties  and  be  subject  to  the 
respousibiiities  of  tho  sujwrintundont,  in  his  sickness  or  abaence. 

^  D.  The  managers  shall  keep  in  a  bound  book,  to  be  pronded  for 
that  purpose,  a  fair  aud  full  record  of  all  their  doings,  which  shall  be 
open  at  all  times  to  the  in^jKiction  of  the  Governor  of  the  State,  and 
01  all  |)ersons  whom  he  or  either  house  of  tha  Legislature  may  Ap- 
point to  examine  the  same. 

^  10.  The  managers  shall  mainbiin  an  cflfective  inspection  of  tlie 
asylum,  for  which  purpose  one  of  them  shall  visit  it  every  week  ;  two 
once  every  mouth;  a  majoritj^  once  every  quarter,  and  the  whole 
board  once  every  year,  at  the  times  and  in  the  manner  prescribed  iu 
the  by-laws.  The  visiting  manager  or  managers  shall  note  in  a  boo' 
kept  for  that  purpose,  the  date  of  each  visit,  tho  condition  of  tho 
buildings,  surroundings  and  patients,  with  remarks  of  commendatioa 
or  censure,  and  all  the  managers  present  shall  sign  the  same.  Tho 
general  results  of  their  ins])cctionj  with  suitable  hints,  shall  be  in- 
serted in  their  annual  report,  detailing  thej^ast  year's  operations  and 
actual  state  of  the  JLsylum,  which  the  managers  shall  make  to  the  Leg- 
islature before  tho  fifteenth  day  of  tlio  month  of  January,  in  eac-h 
year,  accompanied  with  the  annual  reports  of  the  6Ui>erinteudent  auJ 
treasurer  of  tlie  asylum. 

§  11.  It  shall  be  the  duty  of  the  resident  officers  to  admit  any  of  the 
managers  into  every  part  of  tho  asylum,  and  to  exhibit  to  him  or  thum 
on  demand,  all  books^  i)apcr8,  accounts  and  writings  belonging  to  the 
institution  or  pertaining  to  its  busiuesa,  management,  discipline,  or 
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vcmment;  also  to  furnish  copies,  abstracts  and  reports,  whenever 
qaired  by  the  managers. 

g  12,  Tlie  treasurer  shall  have  the  custody  of  uU  moneys,  bonds, 
notes,  mortgages  and  other  securities  and  obligations  belonging  to  the 
Asylum.  He  shall  open  with  one  of  the  banks  in  tlic  city  of  Bing- 
"  omton.  to  be  selected  with  the  approbation  of  the  Oomjitroller  of 
6  State,  an  account  in  his  own  name  as  treasurer  of  the  asylum,  and 
shall  deposit  all  moneys,  imruediatoly  upon  receiving  them,  in  siiid 
nk  ;  and  shall  draw  for  the  same  only  for  the  nsea  of  the  asylum, 
d  in  the  manner  prescribed  in  the  by-laws,  upon  the  written  order 
the  steward,  specifying  the  object  of  the  payment.  Ho  shall  keep 
U  and  accnrato  accounts  of  rcccipts  and  payments,  and  in  the  man- 
r  directed  in  tho  by-laws,  and  such  other  accounts  as  the  managers 
hall  prescribe.  He  shall  balimcc  all  of  thu  accounts  on  his  books 
annually,  on  the  last  day  of  December,  and  make  a  statement  of  the 
balance  therein,  and  an  abstract  of  the  receipts  and  payments  of  the 
past  year,  which  ho  shall,  in  three  days  tlicreafterj  deliver  to  the 
auditing  committee  of  the  managers,  who  shall  compare  the  same 
with  his  books  and  vouchers,  and  verify  the  results  by  a  further  com- 
parison with  the  books  of  the  steward,  and  certify  the  corroctncss 
"lereof,  within  the  next  five  days,  to  the  managers.  He  shall  also 
ndera  quarterly  statement  of  his  receipts  and  payments,  4m  Ibe  last 
y  of  March,  June  and  September,  iu  each  year,  to  the  auditing 
mmittee,  who  shall  compare  and  verify  the  same  aa  afort'said,  and 
port  the  results  duly  certiKed  tx)  the  managers,  whu  shall  cause  the 
e  to  be  entered  in  one  of  the  books  of  the  asylum.  He  shall  fur- 
er  render  an  account  of  the  state  of  his  books,  and  of  the  funds 
and  other  property  of  the  asylum  in  liis  custody  whenever  required  to 
do  so  by  the  managers. 

§  13.  The  treasurer  of  the  asylum  shall  be  vested  with  tho  same 
])0wers,  rights  and  authority  which  arc  now  by  law  given,  either  to 
the  8ui»erinteudeuts  of  the  poor,  or  to  the  ovei-secrs  of  the  poor,  in 
anv  county  or  town  of  the  State,  so  far  aa  may  be  nccossary  for  the 
indemnity  and  benolit  of  the  asylum,  and  fur  the  purpose  of  compell- 
ing a  patient,  or  a  Relative,  or  a  committee  liable  for  hi8  nuiiuteuance, 
io  defray  the  expense  of  his  8upi>ort  in  the  asyhim,  and  reimburse  ac- 
L  disbursements  for  his  necessary  clothing  and  traveling  expenses, 
cording  to  the  by-laws  of  the  insliluliuu  ;  also  for  tlie  purpose  of 
ercing  the  payment  of  similar  charges  when  due,  according  to  said 
y-laws,  from  any  town,  or  city  or  county  that  is  liable  for  the  sup- 
port of  any  inebnato  in  said  asylum. 

§  14.  Said  treasurer  is  also  anthurizcd  to  recover,  for  the  uses  of  the 
asylum,  any  and  all  sums  which  may  be  duo  nix>n  any  note  or  bond 
in  his  hands,  belonging  to  the  asylum  ;  also  any  and  all  Rnms  which 
may  be  charged  and  due,  according  to  the  l»y-lawis  of  the  asylum,  for 
the  8Up|K>rt  of  any  patient,  or  for  actual  didbursemeuts  made  on  bis 
behalf,  for  necessary  clothing  and  traveling  expenses,  in  an  actlnn  to 
be  brouglit  in  said  iruasurur's  name,  as  treasurer  of  the  State  Inebriate 
Asylum,  and  which  shall  not  abate  by  his  death  or  reraovaL»  against 
the  individual,  town,  city  or  county  legaliy  liable  for  the  maintenance 
of  said  paiient,  and  having  neglected  to  pay  the  same  when  demanded 
by  the  treasurer,  in  which  action  judgment  shall  be  rendered  for  such 
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sum  as  shall  be  found  due^  with  interest  from  the  time  of  the  demand 
aforesaid.  Said  treasurer  may,  also,  upon  the  receipt  of  the  money 
due  upon  any  mortgage  in  his  hands,  belonging  to  the  asylum,  execute 
a  release,  and  acknowledge  full  satisfaction  thereof,  so  that  the  same 
may  be  discharged  of  record. 

b  15.  The  steward,  under  the  direction  of  the  superintendent,  shall 
make  all  pnrchaaea  for  the  asylum,  and  preserve  the  original  bills  and 
receipts  thereof,  and  keep  full  and  accurate  accounts  of  the  same,  and 
copies  of  all  ordors  di*awu  by  himself  on  the  treasurer  ;  be  shall,  also, 
under  like  direction,  make  contracts  in  the  superintendent's  name, 
with  the  :tttend:intsand  employees,  and  keep  and  settle  their  accounts; 
he  shall  ali*o  keup  the  account  for  the  support  of  patienta  and  ex- 
penses incurred  in  their  behalf,  and  furnish  the  treasurer  every  month 
with  copies  of  such  as  fall  due  ;  he  sliall  make  quarterly  abstracts  of 
hia  accounts  to  the  last  day  of  March,  June,  September  and  December 
in  each  year,  for  the  treiisurer  and  manager ;  he  shall  also  be  account- 
able for  the  careful  keeping  and  economical  use  of  all  furniture, 
stores  and  other  articles  provided  for  the  asylum,  and  shall  annually, 
during  the  first  week  in  January,  make  out  and  lile  with  the  man&gen 
a  true  and  jicrfoct  inventory,  verified  by  oath^  of  uU  the  personal  prop- 
erty belonging  to  the  asylum,  in  and  about  the  premises,  with  an  ap- 
praisal thereuf,  mudu  undur  uuth  by  himself  and  some  discreet  house- 
nolder  of  the  city  of  Binghamton,  whom  the  managers  shall  ap]>oint 
for  that  purpose, 

g  16.  As  soon  as  practicable,  after  entering  upon  their  duties,  the 
managers  shall  ascertain  the  number  of  patients  the  asylum  will  proj)- 
erly  accommodate,  and  shall  designate  in  a  just  and  equitable  manner, 
with  the  approval  of  the  board  of  State  Commissioners  of  Public 
Charities,*  the  number  of  patients  each  county  may  be  entitled  to 
send  to  the  institution.  They  shall  cause  notice  thereof  to  be  pub- 
lished for  two  weeks  in  the  State  paper,  and  sent  to  the  clerk  of  every 
county,  who  shall  transmit  copies  of  the  same  to  the  county  juHge, 
and  to  the  superintendents  of  the  poor  of  said  county,  by  mail.  A 
circular  from  the  superintendent  of  the  asylum  shall  accompany  said 
notice  to  each  county  clerk,  and  to  the  county  judge  and  superintend- 
ents of  the  poor,  stjiti ng  the  renpoctive  quotas  of  patients  each  county 
may  be  entitled  to  send  to  the  asylum,  and  giving  all  necessary  direc- 
tions respecting  admission  and  suiq^jort,  uccording  to  the  by-laws. 
Upon  the  completion  of  the  present  buildings,  and  m  the  event  of  the 
erection  of  other  buildings  for  the  purju-tses  of  the  institution,  tbe 
managers  shall  apportion  the  room  thus  provided  for  patients  among 
the  several  counties  in  the  manner  above  stated,  and  shall  cause  notioa 
thereof  to  be  promulgated  as  herein  provided. 

g  17.  The  county  tiuperintendents  of  tlie  poor  of  the  several  conn- 
ties  may  make  application  in  bohaif  of  any  inebriate,  in  indigent  cir- 
cumstances, to  the  county  judge  of  the  county  where  he  resides,  and 
said  judge  shall  cmII  two  respectable  physicians,  and  other  credible 
witnesses,  and  fully  investigate  the  facte  of  the  case,  and  either  with 
or  without  the  verdict  of  jury,   at  his  discretion,  as  to  hia  being 
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Bvi  inebriate,  shall  decide  the  case  as  to  his  indigence*  And  if  the 
judge  certifies  that  satisfactory  proof  has  been  adduced,  showing  him 
to  be  an  inebriate,  and  his  estate  is  insufficient  to  support  him  and 
his  family  (or  if  he  has  no  family^  himsoli),  and  that  he  would  })n)ba- 

»bly  reform  under  treatment  therein,  on  his  certificate  authenticated 
by  the  county  clerk  and  seal  of  the  (Jounty  Courts,  he  shall  be  admitted 
into  the  asylum,  aud  supported  there  at  the  cjcpeuse  uf  said  county 
nntil  he  shall  be  i-eformed,  if  such  reformation  is  probably  to  be 
effected  in  one  year.  The  judge  in  such  case  shall  have  requisite 
power  to  compel  the  attendance  of  witnesses  and  iurors,  and  shall  file 

I  the  certificate  of  the  physicians  taken  under  oath,  and  other  papers, 
with  a  report  of  hia  proceedings  aud  decision,  with  the  clerk  of  the 
ooanty,  and  report  the  facts  to  the  supervisors,  whose  duty  it  shall  be, 
At  their  next  annual  meeting,  to  raise  the  money  requisite  to  meet 
the  expense  of  support  accordingly.  In  counties  having  no  superin- 
tendents of  the  poor,  application  may  be  made  by  the  overseer  of  the 
poor  of  any  town  or  city  in  said  county,  or  other  otiicer  churged  with 
the  support  and  relief  of  indigent  persona,  and  the  same  proceedings 
nay  be  conducted,  aud  the  inebriate  sent  to  the  asylum,  as  if  the 
^)plicution  had  been  made  by  a  county  supcriuteudent.  In  case,  how- 
ever, of  persistent  indulgence  by  said  inebriate,  or  of  constant  dis- 
regard of  the  rules  and  by-laws  of  the  iisyluni,  or  from  any  other  cause 
or  circumstance  rendering  his  case  hopeless  or  incurable,  he  may  be 
returned  to  the  county  from  where  he  came,  at  the  discretion  of  the 
superintendent  appointed  by  the  managers. 

Ig  18.  Whenever  there  arc  vacancies  in  the  asylum  the  managers 
jDay  authorize  the  superintendent  to  admit  under  special  agreements 
men  private  patient*  as  may  seek  admission,  who,  in  his  opiuion, 
promise  reformation,  but  preference  in  all  cases  shall  be  given  to  citi- 
sens  of  this  State ;  or,  he  may  receive  public  patients  from  counties 
in  excess  of  their  quotas, 

§  19.  The  price  to  be  paid  for  keeping  auy  person  in  indigent  cir- 
cumstances in  the  asylum  shall  be  annually  fixed  by  the  mamigers  su 
it  shall  not  exceed  the  actual  cost  of  support  and  attendance,  exclu- 
sive of  officers*  salaries.  The  managers  may>  at  their  discretion,  re- 
quire payments  to  be  made  quarterly  or  semi-annually  in  advance. 

§  20,  ^he  expense  of  clothing  and  maintaining,  m  the  asylum^  a 
patient  who  has  been  sent  upon  the  order  of  auy  county  judge,  shall 
be  paid  by  the  county  from  which  he  was  sent  to  the  asylum.  The 
treasurer  of  said  county  is  authorised  aud  directed  tu  pay  to  the  treaa- 
urer  of  the  asylum  the  bills  for  such  clothing  and  maintenance,  as 
they  shall  become  due  and  payable,  according  to  the  by-laws  of  the 

t Asylum,  upon  the  order  of  the  steward ;  and  the  supervisors  of  said 
eounty  shall  annually  levy  and  raise  the  amount  of  such  billsand  such 
further  sums  as  will  probably  cover  all  similar  bills  for  one  year  in 
advance.  Said  county,  however,  shall  have  the  right  to  require  any  towu 

tor  city,  that  is  legally  liable  for  the  support  of  such  patient,  to  reim- 
burse the  amount  of  said  bills,  with  interest  from  the  day  of  paying 
ihe  same. 
§  21.  Whenever  the  managers  shall  order  an  indigent  person  re- 
moved from  the  asylum  to  the  county  whence  he  came,  the  superin- 
tendent of  the  poor  of  said  county  shall  audit  and  pay  the  actual 
24 


180 


HABITUAL  DRUNKARDS. 


BTATB   INEBRIATE   ASYLUM* 

Chap,  625  of  tlie  Laws  of  1873. 

AN  ACT  to  reorganize  the  New  York  State  Inebriate  Asylum, 
and  to  provide  for  the  better  support-  and  maintenance  of 
the  Bame. 

Passsd  May  37, 187S;  three-fiftUa  being;  present.  ^| 

The  People  of  the  State  of  New  York,  represented  in  Senate  atid  As- 
sembltff  do  enact  as  follows: 

Seotiok  1.  Within  thirty  days  after  tlie  passage  of  this  act,  the 
GoverDorj  by  and  with  the  coiisont  of  the  Senate,  shall  appoint  nine 
pereoua  to  be  managers  of  the  State  Inebriate  Aaylum,  three  of  whom 
ehiill  iiok!  Ihuir  othced  for  one  year  from  the  fif bceuth  day  of  January, 
oigliteen  hundred  and  seventy-three,  three  for  two  yearfl,  and  thri« 
for  three  yeara,  as  indicated  by  the  Governor  on  making  the  appoint- 
ment, and  until  others  arc  appointed  in  their  stead,  subject  to  be  re- 
moved at  any  time  by  the  Senate,  ujjon  the  recommendation  of  the 
Governor.  Iheir  Huccessors  shall  bo  appointed  by  the  Governor,  bj 
and  with  the  advice  and  consent  of  the  Senate,  and  shall  hold  their 
office  for  three  years,  and  until  others  are  appointed  in  their  stesd, 
and  gubjecb  to  oo  removed  iu  the  manner  aforesaid.  The  term  of 
otfice  of  the  present  trustees  of  said  asylum  shall  terminate  on  the 
thirtieth  day  of  June,  eighteen  hundred  and  seventy-three,  after  which 
the  government  of  said  asylum  shall  bo  vested  in  the  board  of  marii- 
gers  appointed  under  this  act,  and  their  successors  in  office.  The 
said  trustees  shall  make  out  aud  lile  with  the  said  managers,  at  the 
time  aforesaid,  a  true  and  perfect  inventory  of  all  the  propeity  l>^ 
longing  to  the  asylum  ;  and  tLie  managers  shall  receipt  for  and  laka 
possession  of  the  same,  and  thereupon  the  trustees  shall  be  relieved 
from  liability  for  the  care  and  custody  of  such  propert}'. 

§  2.  Said  board  of  managers  shall  have  the  general  direction  and     i 
control  of  all  the  property  and  concerns  of  the  institution  not  other-    J 
wise  provided  for  by  law,  and  shall  take  charge  of  its  general  interesti,     1 
and  Bee  that  its  designs  be  carried  out,  and  every  thing  done  faithfullj 
according  to  the  requirements  of  the  Legislature  and  the  by-law», 
rules,  and  regulations  of  the  asylum. 

§  3.  The  managers  shall  appoint  a  superintendent,  who  shall  beui 
educated  physician,  and  a  treasurer,  who  shall  reside  iu  the  city  of 
Biughamtuu^and  give  bonds  for  the  faithful  performance  of  his  trust, 
in  such  sum  and  with  such  sureties  as  the  Comptroller  of  the  State 
shall  approve.  They  shall  also  appoint,  npon  the  recommendation  of 
the  Buperiutendent,  a  chaplain,  a  steward,  an  assistant  physiciaa. 
and  other  physicians  as  occasion  may  require,  and  a  matron,  all  of 
wliom,  and  the  su[>erintendent  himself,  shall  coustiintly  reside  io 
the  aaylnm,  and  shall  he  designated  the  resident  officers  thereof. 


•  Tit.  4.  Chap.  20p  Part  1,  R.  S..  6th  ed.,  §§  15-4a 
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shall,  from  time  to  timo,  dctei 


the 


al 


§  4.  The  managers 
ealaries  aud  aIIowance8  of  the  treasurer  and  resident  officers  of  the 
aejlum.  eubjcct  to  the  approval  of  the  Comptroller^  and  such  sala- 
ries aud  ailuwauces  shall  not  exceed  in  the  aggregate  six  thousand 
dollars. 

§  5.  The  salariee  of  the  treasurer  and  resident  officers  of  the 
afijhim  shall  be  paid  on  the  first  day  of  each  month  in  each  year, 
by  the  Treasurer  of  the  State,  on  the  warrant  of  the  Comptroller, 
to  the  treasurer  of  the  asylum,  on  his  presenting  a  bill  of  particulars 
signed  by  the  steward  and  certiiied  by  the  superintendent,. 

§  6.  The  treasurer  aud  resident  officers  of  the  asylum,  before  enter- 
ing upon  their  respective  duties,  shall  severally  take  the  oath  iireficrihcd 
by  the  tirst  section  of  the  twelfth  article  oi  the  Constitution  of  the 
State;  and  such  oath  shall  be  tiled  with  the  clerk  of  the  county  of 
Broome. 

§  7.  The  managers  are  hereby  directed  and  empowered  to  establish 
such  by-luws  iiB  they  deem  necessary  aud  expedient  for  regulating  the 
appointment  and  duties  of  officers,  attendants  and  Hgsiatunts;  for  fix- 
ing tlie  conditions  of  admission,  support,  emj)]oyment  and  discharge 
or  expulsion  of  patients,  and  for  conducting,  in  a  proper  manner,  tlie 
business  of  the  mstitution  ;  also  to  ordain  and  eniorce  a  suitable  svs- 
tem  of  rules  and  regulations  for  the  internal  government,  discipline 
and  management  of  the  asylum,  Tl»ey  niuy  take  and  hold  in  trust 
for  the  State  any  grant  or  devise  of  Lmd,  or  any  donation  or  bequest 
of  money  or  other  personal  property,  to  be  applied  l^o  the  maintenance 
of  patients  and  the  general  uses  of  the  asylum.  Any  jierson  who  shall 
donate  or  leave  by  legacy  the  sum  of  five  thou.s:aid  dollars  to  the  New 
York  State  Inebriate  Asylum,  may  thcreljy  establish  foa'vcrufree  bed 
in  said  asylum.  Two  thousand  uva  hundred  dollars  shtdl  provide  a 
free  bed  in  said  asylum  for  six  months  in  eacli  year;  twelve  hundred 
and  fifty  dollars  shall  provide  a  free  bed  in  paid  asylum  for  three 
months  in  each  year.  The  donor  or  testator  may  name  the  patient 
who  shall  occupy  the  said  free  bed.     But,  in  ease  the  donor  or   testa- 

r  shall  fail  to  name  a  patient  to  oceupy  the  free  bed  which 
said  donor  or  testator  shall  have  endowed,  then  the  truHtces  of  said 
asylum  shuU  fill  the  said  free  bt'd  with  a  poor  pHticnt.  The  said  pa- 
tients in  said  free  beds  shall  be  provided  with  medical  treatment  and 
i»oard  free  of  charge,  and  said  putlentH  shall  l>o  subject  to  the  rules 
nd  ro>;ulaiions  of  said  aeyliim.     All  legacies  and  donations  given  to 

0  ''New  York  State  Inebriate  Asylum,"  for  the  support  of  free 
in  said  asylum,  shall  be  deposited  with  the  Com])troller  of  the 
of  Now  York  forever.  The  interest  of  paid  fuiul  t^hall  be 
sacredly  applied  aud  paid  over  to  the  bourd  of  truatues  of  said 
asylum,  for  the  sujtport  of  free  beds,  for  whieli  said  fund  [jrovidea. 

§  8.  The  superintendent  shall  be  the  chief  executive  officer  of  the 
asylum  lie  shall  have  the  general  su peri u ten denco  of  the  buildings, 
grounds  and  farm,  together  with  their  furniture,  fixtures  and  stock; 
and  the  direction  and  control  of  all  persons  therein,  subject  to  the 
laws  aud  regulations  estjiblished  by  tlie  managers.  He  shall  daily 
ascertain  the  condition  of  all  the  paLientj)  and  prescril>e  their  treat- 
ment, in  the  manner  directed  in  the  by-htws.  He  shall  also  have 
power    to  appoint,  with  the  mauagers*  appruval,  such  and  so  many 
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attendants  and  employees  as  he  may  think  proper  and  neoessarj  for 
the  economical  una  e&cient  performance  of  the  business  of  theasylom, 
and  to  prescribe  thoir  several  duties  and  places,  and  to  fix,  with  the 
managers'  approyal,  their  compensation,  and  to  discharge  any  of  them. 
at  his  sole  diecretion;  but  in  every  case  of  discharge,  he  shall  forth- 
with record  the  same,  with  the  reasons,  under  an  appropriate  head, 
in  one  of  the  books  of  the  asylum  for  the  information,  ana  subject  ta 
the  approval  of  the  board  of  managers.  He  shall  also  hare  the  power 
to  suspend,  for  cood  and  suflicient  cause,  a  resident  officer;  but  in 
such  case  he  sltall  forthwith  give  written  notice  of  the  fact, 
with  the  causes  and  circumstances,  to  one  of  the  managers,  whose 
duty  thereupon  shall  be  to  call  a  special  meeting  of  the  board  to  pro- 
vide for  the  exi^'ency.  He  ehall  also,  from  time  to  time,  give  such 
orders  and  instructions  as  he  may  judge  heat  calculated  to  insure  gt)od 
conduct,  fidelity  and  economy  in  every  department  of  labor  and  ei- 
penso  ;  and  he  is  authorized  and  euiuiued  to  maintain  salutary  disci- 
pline among  all  who  are  employed  by  the  institution,  and  to  enforce 
strict  comjHianco  with  such  lustructions  and  uniform  olxjdience  to  all 
the  rules  and  regulations  of  the  afiylum.  He  shall  further  cause  full 
and  fair  accounts  and  reconls  of  all  his  doings  and  of  the  entire  bus- 
iness and  0(>erations  of  the  iufititution.  to  be  kept  regularly  from  day 
to  day,  in  books  provirled  for  that  purpose,  in  the  manner  and  to  thu 
extent  prescribccl  in  the  by-laws;  and  ho  shall  see  that  all  such  ac- 
counts and  records  are  fully  matie  up  to  the  last  day  of  December  in 
each  year,  and  that  the  principa!  facts  and  results,  with  his  report 
thereon,  be  presented  to  the  managers  within  three  days  thereafter. 
The  assistant  physician  shall  perform  the  duties  and  bo  subject  to  the 
rcspousibilities  of  the  super) iitLsndent,  in  his  sickuess  or  absence. 

§9,  The  managers  shall  keep  in  a  bound  book,  to  be  provided  lor 
that  purpose,  a  fair  and  fall  record  of  all  their  doings,  which  shall  be 
open  at  all  times  to  the  insjiection  of  the  Governor  of  the  State,  and 
of  all  persons  whom  ho  or  either  house  of  the  Legislature  may  ap- 
point to  examine  the  same. 

§  10.  The  managers  shall  maintain  an  effective  inspection  of  the 
asylum,  for  which  purpose  one  of  them  shall  visit  it  every  week  ;  two 
once  every  mouth;  a  majority  once  every  quarter,  and  the  whole 
board  once  every  year,  at  the  times  and  in  the  manner  prescribed  in 
the  by-laws.  The  visiting  manager  or  managers  shall  note  in  a  book 
kept  for  that  puri^ose,  the  date  of  each  visit,  the  condition  of  the 
buildings,  surroundings  and  patients,  with  remarks  of  commendation 
or  censure,  and  all  tlio  managers  present  shall  sign  the  same.  The 
general  results  of  their  inspection,  with  suitable  hints,  shall  be  in- 
serted in  their  annual  report,  detailing  the  past  year's  oj>enition8  and 
actual  state  of  the  lisylum,  which  the  managers  shall  make  to  the  liOs;- 
islature  before  the  fifteenth  day  of  the  month  of  Januai-y,  iu  each 
year,  accompanied  with  the  annual  reports  of  the  superintendent  and 
treasurer  of  the  asylum. 

§11.  It  shall  be  the  duty  of  the  resident  officers  to  admit  any  of  the 
managers  into  every  part  of  tho  asylum,  and  to  exhibit  to  him  or  them. 
on  demand,  all  books,  ])&pei*s,  accounts  and  writings  belonging  to  the 
institution  or  pertaining  to  its  business,  management,  discipline,  or 
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tt;  also  to  fnrnish  copies,  abstracts  and  roparts,  whenever 
required  by  the  managers. 

g  12,  THe  treasurer  shall  have  the  custody  of  all  moneys,  bonds, 
)te8,  mortgagee  and  other  securities  and  obligations  belonging  to  the 
ijlum.     He  aliall  open  with  one  of  the   banks   in    the  city  oi  I3ing- 
iftmton,  to  be  selected   with  the   approbation  of  the  Comjttroller  of 
'le  State,  au  account  in  his  own  name  as  treasurer  of  the  asylum,  and 
le  shall  deposit  ail  moneys,  immediately  upon  receiving  them,  in  said 
knk  ;  and  shall  draw  for  the  same  only  for  the  uses  of  the  asylum, 
and  in  the  manner  prescribed  in  the  by-laws,  upon  the  written   order 
of  the  steward,  specifying  the  object  of  the  payment.     He  shuU  keep 
full  and  accurate  liccounts  of  receipts  and  payments,  and  in  the  man- 
ner directed  in  the  by-laws,  and  such  other  accounts  as  the  managers 
shall  prescribe.     He  shall   balance  all   of  the  accounts  on  his  books 
inually,  ou  the  last  day  of  December,  and  make  a  statement  of  the 
ince  therein,  and  an  abstract  of  the  rocoipts  and  payments  of  the 
\t   year,  which  he  shall,  in   three  days   tnereafter,  deliver  to  the 
iditiug  committee  of  the  managers,  who   shall  compare  the  same 
ith  hiri  books  and  vouchers,  and  verify  the  results  by  a  further  com- 
irisou  with  the  books  of  the  stewanl,  and   certify    the   correctness 
lereof,  within  the  next   five   duys,  tu  the  managers.     Ho   ehall  also 
mdera  quaiterh*  statement  of  his  receijita  and  payments,  on  the  last 
ly  of  March,  June  and  September,  in  each  year,  to  the  auditin 
.ittoc,  who  shall  compare  and    vtirify  the  same  as  aforesaid,  an 
the  results  duly  certiQed  to  tlie  managers,  who  shall  cause  the 
16  to  be  entered  in  one  of  the  books  of  the  asylum.     He  shall  fur- 
ler  render   an  account  of  the   state  of  his   books,  and  of  the   funds 
other  property  of  the  asylum  in  his  custody  whenever  required  to 
lo  so  by  the  managers. 

13.  The  treasurer  of  the  asylum  shall  bo  vested  with  tho  same 
ivrers,  rights  and  authority  which   are  now  by  law  given,  either  to 
Bupenntendents  of  the  jtoor,  or  Ut  the  overseers  of   tlie  poor,  in 
county  or  town  of  the  State,  so  far  as  may  be  necessary  for  the 
lomnity  and  benefit  of  tlie  a,syhini,  and  for  the  purpose  of  compell- 
ig  a  patient,  or  a  relative,  or  a  committee  liable  for  his  maintenance, 
defray  the  expense  of  his  support  in   tlie  asylum,  and  reimburse  ac- 
ittl  disbursements  for  his  necessary  clothing  and  traveling  expenses, 
[■ccording  to  the  by-laws  of  the  institution  ;  also  fur  the  pur))ose  of 
coercing  the  payment  of  similar  charges  when  due,  according  to  said 
by-laws,  from  any  town,  or  city  or  county  that  ia  liable  for  tho  sup- 
port of  any  inebriate  in  said  asylum, 
§  14.  Said  troasnror  is  also  authorized  to  recover,  for  the  uses  of  tlie 
jylnm,  any  and  all  sums  which  may  be  duo  upon  any  note  or  bond 
his  hands,  belonging  to  the  asylum  ;  also  any  and  all  sums  which 
lay  be  charged  and  due,  according  to  the  by-laws  of  the  asylum,  for 
[the  support  of  any  jmtient,  or  for  actual  dinburscraents  made  on  his 
:behalf,  for  necessary  clothing  and  traveling  eipeuses,  in  an  action  to 
be  brought  in  aaid  treasurer's  name,  as  treasurer  of  the  State  luebriate 
Asylum,  and  which  shall  not  abate  by  his  death  or  removal,  against 
the  individual,  town,  city  or  county  legally  liable  for  the  maintenance 
of  said  patient,  and  having  neglected  to  pay  the  same  when  demanded 
the  treasurer,  in  which  actiuu  judgment  shall  be  reudercd  for  suoh 
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sum  as  Bhall  be  found  dne^  with  interest  from  the  time  of  the  demaod^l 
aforesaid.  Said  treaaurer  may,  also,  upon  the  receipt  of  the  monef 
due  upon  any  mortgage  in  bis  handfi.  belonging  to  the  asylum,  execute 
a  release^  and  acknowledge  full  satiiifaction  thereof,  so  that  the  samft 
may  be  discharged  of  record. 

§  15.  The  steward,  under  the  direction  of  the  superintendent,  shall 
make  all  purchases  for  the  asylum,  and  preserve  the  original  bills  and 
receipts  thereof,  and  keep  full  and  accurate  accounts  of  the  same,  and 
copies  of  all  orders  drawn  by  himself  on  the  treasurer  ;  he  shall^  also, 
under  like  direction,  make  contracts  in  the  superintendent's  name, 
with  the  attendants  and  employees,  and  keep  and  settle  their  accounts; 
he  shall  aUo  keep  the  accounts  for  thu  ^miport  of  patients  and  ei- 
{jensos  incurred  in  their  behalf,  and  furnish  the  treiisurer  every  month 
with  copies  of  such  as  fall  due  ;  he  shall  make  quarterly  abstracts  of 
his  accounts  to  the  last  day  of  March,  June,  September  and  December 
in  each  year,  for  the  treasurer  and  manager ;  he  shall  also  be  account- 
able for  the  careful  keeping  and  ecunomical  use  of  all  furniture, 
■tores  and  other  articles  provided  for  the  asylum,  and  shall  annually, 
during  the  first  week  in  January,  make  out  and  file  with  the  managers 
a  true  and  perfect  inventory,  verified  by  oath,  of  all  the  personal  prop- 
erty belonging  to  the  asylum,  in  and  about  the  premises,  with  an  ap- 
Eruisat  thereof,  made  under  uuth  by  himself  and  some  discrec^t  house- 
older  of  the  city  of  Binghamton,  whom  the  managers  shall  appoint 
for  that  purpose. 

§  16.  As  doon  as  practicable,  after  entering  upon  their  duties,  tbo 
managers  shall  ascertain  the  number  of  patients  the  asylum  will  prop- 
erly accommodate^  and  shall  designate  in  a  just  and  equitable  manner, 
with  the  approval  of  the  board  of  State  Uommissioners  of  Pnbhc 
Charities,*  the  number  of  patients  each  county  may  be  entitled  to 
send  to  the  institution.  Tliey  shall  causo  notice  thereof  to  bo  pub- 
lished for  two  weeks  in  the  State  paper,  and  sent  to  the  dork  of  every 
county,  who  shall  transmit  copies  of  the  same  to  the  county  judge, 
and  to  the  superintendents  of  the  poor  of  said  county,  by  mail.  A 
circular  from  trie  superintendent  of  the  asylum  shall  accompany  said 
notice  to  each  county  clerk,  and  to  the  county  judge  and  superintend- 
ents of  the  poor,  stating  the  respective  <iuuia8  of  [mtients  each  county 
may  be  entitled  to  send  to  the  asylum,  and  giving  all  necessary  direc- 
tions respecting  admission  and  BU]iiwrt,  according  to  the  by-lawa. 
Upon  the  complotion  of  the  preaeut  buildings,  and  in  the  event  of  the 
erection  of  other  buildings  for  the  purposes  of  the  institution,  the* 
managers  shall  ajiportiun  the  rtjum  thus  provided  for  patients  among^ 
the  several  counties  in  the  manner  above  stated,  and  shall  cause  notice 
thereof  to  be  promulgated  as  herein  provided. 

§  17,  The  county  superintendents  of  the  poor  of  the  several  coun- 
ties may  make  anpfication  in  behalf  of  any  inebriate,  in  indigent  cir- 
cumst^inces,  to  tne  county  judge  of  tlie  county  where  he  resides,  and 
said  judge  shall  call  two  r(^sj)ectabIo  physicians,  and  other  credible 
witnesses,  and  fully  investigate  the  facts  of  the  case,  and  either  with 
or  without  the  verdict  of  jury,   at  his  discretion,  as  to  his  being 
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inebriate,  shall  decide  the  case  as  to  his  indigence.  And  if  the 
judge  ciirtifieB  that  satiafactory  proof  has  been  addnccd,  showing  him 
to  be  an  inebriate,  and  his  estate  is  insufHcient  to  support  him  and 
his  family  (or  if  be  has  no  family,  himself),  and  that  he  would  proba- 
bly reform  under  treatment  thei*cin,  on  his  certificate  authenticated 
by  the  connty  clerk  and  seal  of  the  County  Courts,  he  shall  be  admitted 
into  the  asylum,  and  supported  thereat  the  expense  of  said  couuLy 
until  he  shall  be  reformed,  if  such  reformation  ia  probably  to  bo 
effected  in  one  year.  The  judge  in  such  case  shall  have  requisite 
ptiwer  to  compel  the  att*mdance  of  witnesses  and  iurorSj  and  shall  !ile 
the  certificate  of  the  physicians  taken  under  oath,  and  other  papei-s, 
with  a  report  of  his  proceedings  and  decision,  with  the  clerk  of  the 
county,  and  rcj>ort  the  facta  to  the  super^'isors,  whose  duty  it  shall  be, 
at  their  next  annual  meeting;,  to  nuse  the  money  requisite  to  meet 
le  expense  of  support  accordingly.  In  counties  having  no  superin- 
mdents  of  the  poor,  application  may  be  made  by  the  overseer  of  the 
»r  of  any  town  or  city  in  said  county,  or  otlier  oUicer  charged  with 
le  support  and  relief  of  indigent  persons,  and  the  same  proceedings 
lay  be  conducted,  and  the  inebriate  sent  to  the  asylum,  as  if  the 
(plication  had  been  made  by  a  county  superiutendcut.  Incase,  how- 
rer,  of  persistent  indulgence  by  said  inebriate,  or  of  constant  dis- 
)gard  of  the  rules  and  by-laws  of  the  asylum,  or  from  any  other  cause 
or  circumstance  rendering  his  case  hopeless  or  incurable,  he  may  bo 
returned  to  the  county  from  where  be  came,  at  the  discretion  of  the 
superintendent  appointed  by  the  managers. 

tg  18.  Whenever  there  are  vacancies  in  the  asylum  the  managers 
ly  authorize  the  superintendent  to  admit  under  special  agreements 
men   private  patients  as  may  geek  admission,  who,  in  his  opinion, 
promise  reformation,  but  preference  in  all  cases  shall  be  given  to  citi- 
ms  of  this  State  ;  or^  he  may  reoeive  public  patients  from  counties 
excess  of  their  quotas. 

§  10.  The  price  to  be  paid  for  keeping  auy  person  in  indigent  cir- 
Lmstauces  in  the  asylum  shall  be  annually  fixed  by  the  managers  so 
shall  not  exceed  the  actual  cost  of  support  and  attendance,  excln- 
ive  of  officers*  salaries.    The  managers  may,  at  their  discretion,  re- 
tire payments  to  be  made  quarterly  or  semi-annually  in  advance. 
§  20.  The  expense  of  clothing  and  maintaining,  in  the  asylum,  a 
btient  who  has  been  sent  upon  the  order  of  any  county  judge,  shall 
paid  by  the  county   from  which   he  was  sent  to  the  asylum.     The 
mrer  of  said  county  is  authorized  and  directed  to  pay  to  the  treas- 
■er  of  the  asylum  the  bills  for  such   clothing  and  maintenance,  as 
ler  shall  become  due  and  payable,  according  to  the   hy-laws  of  the 
lylum,  upon  the  ordiT  of  the  steward  ;  and  the  supervisors  of  said 
mnty  shall  annually  levy  and  raise  the  amount  of  such  bills  and  such 
■ther  suras  as  will  probably  cover  all  similar  bills  for  one  year  in 
[vance.  Said  county,  however,  shall  have  the  right  to  require  any  town 
city,  that  is  legally  liable  for  the  support  of  such  patient,  to  reim- 
iree  the  amount  of  said  bills,  with  interest  from  the  day  of  paying 
le  same. 

§  31.  Whenever  the  managers  shall  order  an  indigent  person  re- 
moved from  the  asylum  to  the  county  whence  he  came,  the  superiu- 
itendent  of  the  poor  of  said  county  shall  audit  and  pay  the  actmil 
34 
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expense  of  such  removal  as  part  of  the  contingent  expenses  for  the 
care  of  the  poor  of  said  county.  But  if  any  town  or  city  be  legally 
liable  for  tno  support  of  such  patient,  the  amount  of  such  ex{)ens6 
may  be  recovered  for  the  use  of  the  county,  by  such  superintendents 
If  each  superintendent  of  the  poor  neglect  or  refuse  to  pay  such  ex- 
pense on  demand,  the  treasurer  of  the  asylum  may  pay  the  same  and 
charge  the  amount  to  the  said  county,  and  tlie  treasurer  of  the  said 
county  is  authorized  to  pay  the  eame  with  interest,  after  thirty  days  ; 
and  the  supervisors  of  said  county  shall  levy  and  raise  the  amount  as 
other  county  charges. 

§  22.  The  managers  of  the  State  Inebriate  Asylum  shall  receive  no 
compensation  for  their  time  or  services,  but  shall  receive  their  actual 
and  necessaiy  traveling  and  other  expenses,  to  bo  paid  by  the  Stale 
Treasurer,  on  the  warrant  of  the  Comptroller,  on  the  roudonng  of  their 

liCCOUQtS. 

§  23.  All  purchases  for  the  use  of  the  asylum  shall  be  made  for 
cash,  and  not  on  credit  or  time,  and  the  managers  shall  make  all  need- 
ful rules  and  regulations  to  enforce  the  provisions  of  this  section. 
t^i-t.  The  term  "inebriate,"  as  used  in  this  act,  is  applied  to  "ou 
itual  or  periodical  drunkard  ;"  the  word  *'  oath  "  includes  affirma- 
tion ;  the  word  *'county  superintendent"  means  "superintendent of 
the  poor  ;  *'  tiie  word  "asylum"  and  'Mnstitution  "  means  **Stiitfl 
Inebriate  Asylum  ;"  a  word  denoting  the  singular  numljcr  is  to  in- 
clude one  or  many  ;  and  every  word  importing  the  masonline  gender 
only,  may  extend  to  and  include  femulee. 

§  25.  This  act  shall  take  effect  on  the  first  day  of  July,  eighteen 
hundred  and  seventy-thiee,  except  ao  far  as  it  relates  to  the  appoint- 
ment of  the  managers  of  the  asylum,  which  shall  take  effect  imme- 
diately.* 

Additional  sections  applying  to  this  acL* 

§  40.  The  board  of  trustees  of  the  New  York  State  Inebriate 
Asylum  are  hereby  authorized  to  appoint  two  or  more  of  the  attend- 
auts  and  employeea  of  said  asylum  aa  policemen,  whose  duty  it  shall 
be,  under  the  order  of  the  superintendent  or  assistant  superintend- 
ents, to  arrest  and  return  lo  the  aajlumsuch  inebriates  who  have  been 
sent  to  the  oayhim  by  the  order  of  the  court,  and  who  have  escaped 
from  the  aeyluin,  or  to  arrest  auy  patient  who  shall  violate  any  law 
of  the  asylum. 

§  41.  No  person  shall  sell  any  strong  or  spiritnons  liquors  or  wines, 
or  fermented  liquors,  within  the  distance  oi  one-half  mile  from  tlie 
outward  hounds  of  the  lands  and  premises  of  the  New  York  State 
Inebriate  Asylum,  situat'i  in  the  towns  of  Bingkamton  and  Kirkwood, 
in  Broome  county. 

§  42.  Whoever  shall  sell  any  strong  or  spirituous  liquors  or  wines, 
or  fermented  liquors,  within  the  distance  of  one-hu!f  mile  from  the 
outward  bounds  of  the  said  lands  and  premises,  shall  forfeit  tifty  dol- 
lars for  each  offense,  and  shall  also  be  guilty  of  a  misdemeanor. 
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•  It  will  be  noticed  that  tlie  foregoing  act  i^titftias  no  repealing  clausv.  It 
Isavefl,  thertiforo,  in  forcti  all  prt'coding  actd  that  are  not  in  direct  conflict  wiili  iu 
provieiona. 
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"  §  43,  No  person  shall  enter  in  any  manner  or  pass  upon  the  said 
lands  anil  premises  of  the  New  York  Stjite  Inebriate  Asylum,  other 
tlian  the  officers  of  said  asylum,  officers  of  justice,  and  those  having 
baeinesB  with  said  asyhim,  without  a  M'ritten  or  printed  permit  or 
pass,  to  be  issued  by  the  officer  or  officers  of  said  asylum,  designated 
in  cooformity  with  such  by-hiws  as  said  asyhim  may  pass  ;  and  any 
person  violating  the  provisions  of  this  section  shall  forfeit  the  sum 
often  dolhirs,  and  shall  be  guilty  of  a  misdemeanor. 

§  *4C.  Whoever  shall  sell  or  give  away  any  strong  or  spirituous 
li()uora,  or  wines  or  fermented  liouors,  or  opium  or  tobacco,  to  any 
patient  belonging  to  the  New  YorK  State  Inebriate  Asylum  shall  for- 
feit fifty  dollars  for  each  offense,  and  shall  also  be  guilty  of  a  misde- 
meanor. 

§  47.  All  penalties  imposed  by  this  act  shall  be  sued  for  and  re- 
oovored  in  the  name  of  the  presidoutuf  the  New  York  fcstate  Inebriate 
Asylum,  and  aliall  be  paid  into  the  State  treasury. 

{(  48.  Any  justice  of  the  Supreme  Court,  or  the  county  judge  of  the 
county  in  which  any  inebriate  may  reside,  shall  have  power  to  commit 

■  such  inebriate  to  the  New  York  State  Inebriate  Asylum,  upon  the 
production  and  tiling  of  an  affidavit  or  affidavits  by  two  respectable 
practicing  physiciaua  and  two  respectable  citizens,  freeholders  of  such 
county,  to  the  effect  thatsucli  inebriate  is  lost  to  self-coutrol,  unable, 
from  such   inebriation,   to  attend  to  business,  or  is  thereby  dangerous 

JU>  remain  at  large.     But  such  commitment  shall  be  only  until  the  ex- 

"^mination  now  provided  by  law  shall  have  been  held,  and  in  no  case 
for  a  longer  period  than  one  year.'     (§  4,  cL  266,  1865.) 

1.  This  section  was  held  to  be  nnconatitutional  in  Ex 
parte  Janes  (30  Bow.  Pr.  446,  A.  D.  1866),  for  the  reasou 
that  it  authorizes  the  commitmeut  for  the  term  of  one  year 
of  persons  as  inebriates  and  lost  to  self-control,  to  the  asy- 
lum, upi>n  ex  parte  affidavits,  A%ithout  any  provision  tor  an 
examination,  on  their  owti  motion,  as  to  whether  they  were, 
or  are  such  inebriates,  before  some  court  or  officer  and  a 
jury,  when  they  could  be  heard  in  opposition  to  the  chai'ge 
made.  The  decision  was  made  at  chambers  upon  a  habeas 
corpiiSj  issued  in  behalf  of  the  petitioner  Janes,  then  a 
patient  confined  in  the  asylum. 

§  49.  Said  institution  shall  have  power  to  receive  and  retain  aJl  ine- 
briat<?8  who  enter  said  asylum  either  vohintarily  or  by  the  order  of  the 
committee  of  any  habitunl  drunkard.  All  poor  and  destitute  inebri- 
ut«a  who  are  received  into  said  asylum  shall  be  employed  in  eome  use- 
ful occupation  in  or  about  the  said  a^sylum  ;  said  inebriates  shall  havo 
all  moneys  accruing  from  their  labor,  iiiter  the  expenses  of  their  sut)- 
port  in  said  asylum  shall  havo  been  paid,  which  shall  bo  sent  to  their 

*  3  H.  8..  0th  Ed.,  p.  8S4  —  ^§  44  and  45,  althongh  priDt«d  therein,  are  supersuded. 
uid  bavti  been  ht<re  omitted. 
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families,  monthly  ;  if  said  inebriates  ]mvo  no  families,  it  shall  be  i»id 
to  him  or  her  at  their  diacharge  from  said  institution.'  (g  9,  cH,  18^ 
1867.) 

1.  Although  this  section  is  not  includetl  in  the  sixth 
edition  of  the  Revised  Statutes,  it  is  still  in  force. 

§  60.  The  board  of  truaiees  of  tlie  New  York  State  Inebriate  Asylum 
are  hereby  authorized  to  appoint  two  or  moro  of  the  attendants  and 
employees  of  said  asylum  as  policemen,  whose  duty  it  shall  be,  under 
the  order  of  the  superintendent  or  assistant  superintendents,  to  arrest 
and  return  to  the  asylum  eudi  inebriates  who  have  been  sent  to  the 
asylum  by  the  order  of  the  court,  and  who  have  escaped  from  the  wy- 
lum,  or  to  arrest  auy  patient  who  shall  violate  any  law  of  the  asylum. 
(§  1,  ch,  f^73,  1866.) 

§  51.  The  committee  of  the  person  of  any  habitual  drunkard,  duly 
appointed  under  existing  laws,  may,  in  his  or  their  discretion,  com- 
mit such  habitual  drunkard  to  the  custody  of  the  trustees  or  other 
proper  offieers  of  said  asylum,  there  to  remain  until  he  shall  be  dis- 
charged therefrom  by  such  committee.'     (§  10,  same  cA.) 

1.  This  section,  although  not  Included  in  the  6th  edition 
of  the  Revised  Statutes,  has  never  yet  been  repealed.  It  is 
fully  in  haiTuony  with  the  doctrine  laid  down  in  the  Mat- 
ter of  Hoag  (7  Paige^  312).     See  page  54. 
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rrrEBRTATES'    HOllTE    FOR   KINGS    COUNTY.* 

Cliap.  169  of  the  Laws  of  1877. 

AN  ACT  to  provide  means  for  the  support  of  the  Inebriates' 
Home  for  Kings  county,  and  for  the  government  of  the  said 
home,  and  to  amend  tbe  several  acts  relating  thereto,  passed 
May  ninth,  eighteen  hundred  and  sixty-seven,  April  thir- 
tieth* eighteen  hundred  and  sixty-eight,  May  fourteeuth, 
eighteen  hundred  and  seventy-two,  and  June  twenty-first, 
eighteen  hundred  and  seventy-five. 

Pabaed  April  20, 1877. 

Section  1.  Section  one  of  the  act  entitled  "An  act  to  incorporate 
the  Inebriates'  Home  for  Kings  county,"  passed  May  ninth,  eighteen 
hundred  and  sixty-seven,  is  hereby  further  amended  so  as  to  read  as 

follows  : 

•  This  irtftlute,  althnuf^h.  by  irtrict  conatrucUon  of  itn  title,  intended  to  operate 
for  Kings  county  alone,  is  now,  by  the  amendninnt  addrd  by  fimp.  169  of  lft77,  §  0, 
made  of  general  application  throughout  tJUe  Statu.  It  has  bwn  so  often  amended 
as  to  be  confufilng  io  ita  seetiona  whi<n  loukcd  for  according  to  original  numbon. 
A  new  enumeration  lias  conf»e(|u«ntly  been  made  in  the  preseut  compilation  to 
harmouiKo  with  thn  0th  edition  of  tlie  Beriaed  Statutes,  where  it  in  included  ia 
Tit.  4.  Cb.  20.  Part  1,  §^  49-75. 
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1.  Sacli  of  the  following  named  persons  ns  shall  severally  and  re- 
spectively duly  qualify  themselves  in  the  niiinner  and  \vithin  the  time 
required  by  this  act  are  hercby  constitnt^^d  the  iiicorjionitors  of  the 
Inebriates' Home  for  Kings  county,  in  lieu  of  the  present  incorporators 

^ereof,  namely  :  James  S.  T.  Stranahan,  Samuel  A.  Avila,  Joseph  W. 

Kchardson,  Andrew  Walsh,  William  M.  Thomas,  John  11.  O'Rourke, 

Charles  W.  Church,  Frederick  S.  Massoy,  George  G.  Hermun,  Theo- 
dore L.  Mason,  Michael  E,  Finnegan,  Cornelius  Ferguson,  llarmon 

jf.  Storms,  Adolphus  Gubner,  Peter  Milne,  Junior,  James  H.  Pren- 

pee,  John  Willctt. 
■  §  2.  It  shall  be  the  duty  of  the  incorporators  hereby  appointed, 
within  ten  days  after  the  passage  of  this  act,  and  before  entering  upon 
their  duties,  to  qualify,  by  taking  the  constitutional  oath  of  office  and 
filing  the  same  in  the  otlice  of  the  clerk  of  Kings  county,  and  none  of 
them  who  shall  fail  so  to  rjinilify  within  the  time  heroin  proscribed 
shall  possess  or  exercise  any  uf  the  powers  or  duties  pertaining  to  such 

*        tration, 

3.  The  said  corporation  shall  have  power  to  receive  and  retain  all 

ibriates  who  enter  said  home  either  voluntarily  or  by  order  of  the 

icntive  committee,  as  horcinaft^ir  provided,  for  such  period  as  said 

istces  may  deem  for  the  bcnclit  of  such  inebriates,  not  exceeding  six 

lonthfi. 

§  4,  It  shidl  have  power  to  establish  and  carry  on  such  branches  of 
industry  as  the  trustees  thereof  may  deem  necessary  to  carry  out  the 
reformatory  objects  for  which  it  is  established,  and  may  t-ake,  pur- 
chaee,  hold  and  dispose  of  such  personal  property  as  may  bo  necessary 
for  that  purpose,  and  no  other.  In  its  corjmrate  name,  to  take^  pur- 
chase and  hold  real  estate  in  the  county  of  Kings,  and  erect  thereon 
such  building  or  buildings  as  the  said  trustees  may  deem  proper  and 
necetssary  to  carry  out  the  objnct  nf  said  incorporation,  and  for  no 
other  object.  Said  corporation  shaU  have  power  to  sue  and  be  sued, 
to  make  and  use  a  common  seal  and  alter  the  same  at  pleasure  ;  to 
take  and  hold  any  grant  or  devise  of  lands  or  any  donation  or  bequest 
of  money  or  other  personal  property,  to  bo  applied  to  the  founding  and 
maintenance  of  said  institution. 

§  5.  The  justices  of  the  SuprcmG  Court  of  the  State  of  New  York, 
in  the  exercise  of  their  several  jurisdictions,  and  the  county  judges 
of  the  several  counties  of  this  State,  within  the  limits  of  their  several 
JDrisdictions,  shall  have  power  to  commit  to  said  Inebriate  Home  for 
Kings  county  for  a  term  not  exceeding  one  year  all  persons  who,  in 
accordance  with  the  provisions  of  sections  4,  5  and  ti  of  this  act,  as 
amended,  shall  be  found  to  be  incapable  or  unfit  to  properly  conduct 
their  own  affairs,  or  dangerous  to  themselves  or  others  in  eonsoqiience 
of  habitual  drunkeness,  on  the  presentation  to  the  justice  or  county 

Kdge  making  such  commitment  of  an  agreement  on  the  ])art  of  the 
ecutive  committee  of  said  home,  certified  by  the  chairman  thereof, 
to  receive  and  treat  such  habitual  drunkard  in  said  home,  and  not 
otherwise. 


I 


1.  Laws  of  1867,  ck  843,  §  3;  ameuded  by  chap.  483  of 
1868,  and  chap.  797  of  1873. 
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g  6.  Snob  commitmoiU  shall  be  made  by  any  of  said  jastices,  in  anj 
(^DKM^  wlicn*  Mip  tncin  rrforred  lo  in  tlie  fast  pi-ocofling  section  of  thia 
.ftot  Hliall  hv  ininlv  to  uppour  by  jiotition  or  complaint,  duly  vt^rified  and 
prOMIit4*(l  ))y  any  n^lativo  of  kucU  habitual  drunkard,  or  by  any  officer 
of  utid  liom<\  or  any  ronetablo  or  officer  of  jxilice  doing  duty  within 
Any  (MuntVi  town  or  city  of  this  t^tato,  and  upon  return  of  a  oommi^- 
•ioii  iiututHl  upon  such  petition  or  complaint 

§  7.  U(xm  the  prcsontation  of  such  petition  or  complaint,  thejns- 
iiot>  to  whom  the  ^amo  shall  be  presented,  shall  proceed  thereupon  in 
Iho  8anu>  niannor  us  is  directed  in  title  two  of  chapter  fiveof  part  two 
of  tiio  ReYi»ed  Statutes  of  the  State  of  New  York,  in  relation  to  the 
OAPo  and  cU8tody  of  the  }K^rson3  and  e^tate-s  of  idiots,  lunatics,  persou 
ol  unvoaud  mind,  and  drunkarxl^  and  aocording  to  the  rules  and 
|ink*tk«  of  tb»  8u))rvmo  Court  in  such  cues.    (§  o,  sant^  rM.) 

S  IL  Upon  InviMuiii^  tttiafied  by  relum  of  a  oommiesion,  as  hereto- 
tm  iMTondvMk  that  attTpenou  is  an  babitoal  drunkard,  and  incapable, 
Ift  ooiMKQVMOoe  Uk«roof»  of  oondoctiii^  his  or  h»  own  affairs,  said  jiu- 
Ite  Am  iMTa  inver.  in  hit  ducrmoo,  to  i«ne  his  wammt,  com- 
BttM^  t>>H»nn  m  tomtA  to  bean  hahitnal  dmnkaiii  to  the  custody 
•t  Ika  miA  ko«Wb  to  be  dataiMd  in  tka  aid  hone  for  ateh  pcfiod,  not 
OM  jmt^  m  Um  nid  jutioft  anf  dnm  proper,  and  focb 
tl  alttU  In  axioatod  hj  mij  ooMlabiv  or  ttteer  cl  poliee  doing 
d«tT  vitkua  «u  nmmts%  tows  or  citr  of  tUa  Stotai    Abt  audi  war- 

hy  aiay  jwtka  of  1km  Sh^wa  OmarU  o*  c— a  ahowp. 

iW  f<^ni»ain  «f  d«c  mbLt  man,  altor  flnic  of  aaj  rwytoinW  and 

^^ _       _  dfODsafd 

toilM 
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for  liceoses  granted  under  said  excise  law  to  persons  ciirrying  on 
basincfis  in  the  county  of  Kinpa,  which  amount  is  hereby  appropriated 
to  said  home,  to  be  applied  to  the  erection  and  fumighiug  of  suitable 
baildingB  for  the  same,  and  improving  the  grounds  belonging  theroto, 
and  no  other  purpose.  After  the  pavTncnt  to  said  homo  of  the  said 
sum  of  two  hundred  thousand  dollai*a  the  treaaurer  of  said  board  of 
cxciae  shall  nay  annually,  thereafter,  to  the  treaaurer  of  said  home  the 
sam  of  ton  thousand  dollars  out  of  the  excise  moneys,  as  aforesaid,  to 
be  applied  to  the  maintenance  of  tho  same  and  for  no  other  purpose. 
All  fines  hereafter  collected  for  violationt?  of  said  excise  law,  in  the 
conn ty  of  Kings,  shall  be  paid  to  the  treasurer  of  said  home  in  tho 
manner  hereinafter  stated. '  The  jusliees  of  the  peace  of  the  city  of 
Brooklyn,  and  police  justices  in  the  towns  in  Kings  county,  are  hereby 
required  to  i)ay  to  the  treasurer  of  said  home,  quarter-yearly,  all 
moneys  received  by  thntn  for  violations  of  any  of  tho  provisions  of  this 
act.  Such  payment  shall  bo  accompanied  by  a  dettuled  statement 
showing  the  separate  amounta  received  by  them,  from  whom  received, 
the  date  when  received,  and  the  residence  of  the  party,  so  far  as  the 
same  can  be  ascertained  by  his  examination,  and  that  of  the  officer 
making  the  arrest,  which  statement  shall  be  verilied  by  the  oath  of 
the  justice.  Any  jwrson  failing  to  comply  with  the  provisions  of  this 
act  shall  bo  guilty  of  a  misdemeanor.' 

1.  Amended.     See  §  22, 

§  13.  The  said  executive  committee  shall  Lave  power  to  visit  tho 
persons  confined  in  the  jail  or  penitentiary  of  Kings  county  for  intox- 
ication or  habitual  drunkenness,  as  often  and  at  such  times  as  they  may 
deem  advisable ;  and  may  dcLcraiino  from  time  to  time  who  of  the 
persons  so  confined  in  said  institutions  are  lit  and  proper  subjects  to 
Le  transferred  to  said  Inebriates'  Home.  Whenever  said  executive 
committee  shall  determiue,  pursuant  to  their  by-lavps,  that  any  such 
person  is  a  tit  and  proper  subject  to  bo  so  transferred,  the  president  of 
said  Inebriates*  Home  shall  make  out  and  sign  a  certificate  stating  the 
fact  that  said  executive  coramittoo  have  determined  that  such  otirson 
is  a  fit  and  proper  person  to  be  so  transferred,  and  directing  the  keeper 
of  said  jail  or  penitentiary  to  deliver  such  {xirsou  to  the  keeper  of  said 
home,  which  certificate  shall  be  filed  with  such  keeper.  Upon  re- 
ceiving such  certificate  the  keeper  shall  forthwith  transfer  such  person 
to  said  homo,  there  to  be  detained  pursuant  to  the  first  section  of  this 
act. 

§  14.  For  the  purpose  of  carrying  out  tho  object  of  said  Inebriates* 
Home,  the  magistrate's  in  Kings  county  shall  hereafter  commit  jwraons 
convicted  for  intoxication,  or  as  habitual  drunkards,  to  the  jail  or 
penitentiary  for  a  period  not  exceeding  six  months  in  case  of  the  com- 
mitment of  such  person  ;  and  the  persons  so  committed  for  intoxica- 
tion, unless  transferred  as  hereinafter  provided,  shall  be  discharged 
by  the  keeper  of  the  jail  or  penitentiary  at  the  expiration  of  ten  days 
from  their  commitment;  and  the  persons  so  transferred,  shall  be  so 
di.scharged  at  the  expiration  of  thirty  daya  from  their  commitment. 
For  the  farther  purpose  of  carrying  out  tho  object  of  said  Inobriate's 
Home  for  Kings  county,  the  magistrates  of  the  sevfial  immtiesof  this 


192 


HABITUAL  DRUNKARDS, 


State,  a|K>n  presentation  to  them  of  a  rcqnigition  from  the  near- 
cat  relative  or  relatives,  guardian  or  friend  of  any  person  who  has  been 
dul^  committed  to  tlio  jail  or  other  prisoD  within  their  reepective 
juriadictions  as  an  liabitual  drunkard,  together  with  a  certificate  from 
the  chairman  of  the  executive  committee,  stating  that  such  commit- 
tee ia  willing  to  admit  and  retain  in  cuHtodjsach  (Kraon  so  committed 
na  an  habitual  drunkard,  may  so  modify  such  order  of  commitment, 
as  to  permit  any  authorized  agent  of  said  home  to  take  charge  of  said 
habitaal  drunkard  and  transfer  him  or  her  directly  to  said  in^titutioD, 
there  to  be  detained  pursuant  to  the  provisions  of  the  second  seciioo 
of  the  act  of  incorporation  of  said  home,  passed  Mav  dth,  1867,  pro- 
vided always  that  the  relatives,  fi;iiardian8  or  friends  shall  alone  be 
liable  for  the  expenses  of  his  or  her  removal  to  and  maint.eQance  ia 
said  homo. 

§  15.  Such  portion  of  the  money,  not  less  than  seTenty-five  thou- 
sand dollars,  appropriated  by  section  four  of  said  act,  to  he  applied  to 
tho  erection  and  furnishing  suitable  buildings  for  said  home,  and 
improving  the  grounds  belonging  thereto,  as  may  be  deemed  necessary 
by  the  executive  committee  of  said  home  for  the  purposes  aforesaid, 
shall  be  ex{>endod  by  said  executive  committee,  a  majority  of  whom 
shall  approve  of  all  plans,  specifications  and  coutracta  relating  to  the 
erection  of  said  buildings  and  improving  said  grounds,  at  a  re^alar 
meeting  of  the  committee  or  a  special  meeting  thereof,  of  which  a 
written  notice  6(>ecifyLng  the  object  of  said  special  meeting  shall  be 
given  to  each  member  of  said  committee  at  least  three  davs  before 
such  meeting*  and  all  plans,  specifications  and  contracts,  be{ore  thej 
shall  he  finally  accepted,  shall  be  submitted  to  the  directors  of  said 
homo  and  be  'sanctioned  by  them  at  a  regular  meeting  or  a  special 
meeting  duly  cjiUed  for  that  purpose. 

§  16.  The  balance  of  the  money  appropriated  by  the  section  hereby 
Amended,  and  the  money  arising  ^rom  the  sale  of  lands  herein  aathof^ 
iKod  to  l)e  sold,  after  paying  the  incumbrances  thereon,  may  be  ex- 
pended and  used  either  wholly  and  in  part  for  the  purpose  of  main- 
taining said  home,  and  in  tlie  erection,  improvement  and  furnishing 
of  suitable  buildings  therefor,  or  invented  in  securitios,  and  tlie  incomG 
thereof  used  for  said  purposes,  to  such  extent  and  in  each  manner  u 
the  corporation  thereof  snail  from  tune  to  time  deem  neoeasary  and 
proper." 

1.  As  anieiwletl  by  chap.  169,  Laws  of  1877,  §  3. 

S  17.  The  president  of  said  home  shall,  in  the  month  of  January  in 
eaon  year,  rc^^ort  to  the  Legislature  the  doings  of  siiid  home  for  the 
preoetling  year,  which  report  shall  state  the  amount  of  money  received 
and  on  hand,  the  sources  from  whence  reoeiv^,  the  amoontenkended 
and  for  what  exj^nded,  the  number  received  into  and  diadiarved 
therefrom,  together  with  such  other  information  aa  may  be  deemed  of 
general  intoix>sU 

g  1$.  Said  corporation  i«  hereby  authorised  to  grant,  sell,  alien,  re- 
mise, release  and  convey  sitoh  pociMM  of  the  reu  estate  now  owned 
by  said  corporation,  as  they  may  deem  for  the  best  intanat  of  said 
homo. 


I 
I 

4 

4 


I 


HABITUAL  DRUNKAEDa 


193 


§19.  The  estate,  both  real  and  personal,  of  said  home  shaU  be  ex- 
empt from  taxation. 

§  20.  For  the  safe  management  and  discipline  of  the  Inebriates' 
Home  for  Kings  county,  the  executive  committoe  are  hereby  authorized 
to  appoint  two  or  more  of  the  attendants  or  employees  of  said  homo  as 
policemen,  whose  dnty  it  shall  bo»  under  the  order  of  the  suijerintend- 
ent,  assistant  snperintoudcnt  or  executive  committee  of  said  home 
to  arrest  and  return  to  the  home  such  inebriates  as  may  have  escaped 
therefrom,  or  to  arrest  any  patient  who  shall  become  disorderly,  or 
violate  any  law  of  the  homo ;  but  no  policeman  appointed  under  this 
act  shall  exercise  any  powers  except  txs  hereby  provided. 

§  21.  The  comptroller  of  the  city  of  Brooklyn  shall  pay  to  the  treas- 
urer of  the  Inebriates'  Home  for  Kings  county,  fif teen  per  cent  of  all 
moneys  received  by  him  after  the  first  day  of  April,  eighteen  hundred 
and  seventy-seven,  from  the  excisccommiflsionersof  thecity  of  Brook- 
lyn for  licenses  granted  by  them  under  the  excise  luws  of  the  State, 
and  the  boardsofcommiasionDra  of  excise  of  the  towns  of  Kings  county 
shall  also  pay  to  the  trejisnror  of  said  home  liftoen  per  cent  of  all 
moneys  received  after  date  for  licenses  granted  by  tbem.  Said  money 
shall  oe  paid  to  the  said  treasurer  upon  the  preBentittiDU  of  a  certified 
copy  of  a  resolution  passed  by  the  execativo  committee  of  said  home 
declaring  that  it  is  necessary  for  the  care  and  maintenance  of  the  in- 
digent poor  treated  therein,  and  as  much  of  said  fifteen  per  cent  only 
shall  be  paid  to  said  treasurer  as  shall  be  eertified  by  such  rosolution 
to  be  required  for  such  support,  and  the  payment  of  the  legitimate 
claims  on  said  home  for  the  care  and  support  of  said  indigent  poor. 
The  moneys  horfin  ryquired  to  be  paid  anull  be  so  paid  by  the  said 
comptroller  and  by  the  boards  of  excise  of  said  towns  within  thirty 
days  after  the  receipt  thereof,  or  as  soon  after  the  expiration  of  said 
thirty  days  as  the  eamo  shall  be  called  for  by  resolution  as  aforesaid, 
and  shall  be  applied  to  the  care  and  treatment  in  said  home  of  such 
persons,  actual  residents  of  the  county  of  Kings,  as  in  the  judgment 
of  said  executive  committee  muy  bo  poor  and  in  such  indigent  circum- 
stances as  to  require  relief  and  support,  and  be  proper  subjects  for 
care  and  treatment  therein  by  reason  of  habitual  drunkenness.' 

1.  As  amended  by  chap.  169,  Laws  of  1877. 

§  22.  Section  two  of  said  act'  is  hereby  repealed,  and  hereafter  all 
fines  collected  for  violations  of  the  excise  law  and  for  intoxication,  in 
the  city  of  Brooklyn,  ehall  be  puid  to  the  treasurer  of  siiid  city;  and 
all  sucu  fines  collected  by  any  officer  in  the  county  towns  of  said 
county  shall  be  paid  to  the  treasurer  of  said  county. 

1.  The  original  act,  chap.  687  of  1872. 

§  23.  Any  magistrate  of  the  city  of  Brooklyn  or  of  the  county  of 
Kings  by  or  before  whom  any  legal  resident  of  said  county  shall  be 
convictea  as  an  habitual  drunkard,  and  adjudged  to  be  indigent  and 
without  means  of  support,  and  thereupon  committed  or  sentenced  to 
be  conimitted  according  to  litw  to  one  of  the  pris(>ns  of  said  county, 
may,  upon  presentation  of  a  certificate  from  the  chairman  of  the 
executive  committee  of  said  home,  stating  that  such  person  is  a  proper 

25 
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subject  for  ti-catmcnt  In  said  humo,  so  modify  aod  change  the  order 
of  commitment  or  sentence  iis  to  transfer  and  commit  said  habitua] 
drunkard  tu  said  homc^  there  to  be  detained  during  the  period  of  aaid 
commitment.* 


% 


1.  As  amended  by  chap.  169,  Laws  of  1877,  §  5. 

§  24.  Any  person  so  transferred  to  the  home  by  such  order  of  a 
magistrate,  who  sJmU  escape  fi'om  the  institution,  or  who  shall,  bj 
reason  of  insubordination,  or  other  improper  conduct  prove,  in 
judgment  of  the  house  committee  of  said  home,  that  said  person 
an  improper  subject  for  euro  and  treatment  in  said  home,  shall 
once  be  removed  to  the  prison  to  which  he  or  she  was  originally  com 
mitted  ;  and  the  keeper  of  Buch  prison  shall  take  into  his  custody  and 
retain  such  person  daring  the  balance  of  the  period  for  which  said 
person  waa  originally  committed,  on  the  receipt  of  a  certificate  from 
the  house  committee  of  said  home,  signed  by  the  chairman  of  said 
committee,  together  with  the  magistrate's  original  commitment  to 
prison. 

§  25.  Any  magistrate  within  this  State,  upon  the  production  of  » 
certificate  from  me  chairman  of  the  executiye  committee  as  aforesaid, 
may  commit  any  person  convicted  before  him  as  an  habitual  drunkani 
to  the  custody  of  said  home  for  a  term  not  exceeding  six  months,  un- 
less such  person,  at  the  time  of  conviction,  is  proved  to  have  been  con- 
Ticted  of  said  offense  twice  preWously  in  this  State,  within  two  years 
then  next  preceding,  in  which  case  ne  shall  be  so  committed  for  ft 
term  not  less  than  nine  nor  exceeding  twelve  months  ;  and.  in  either 
case,  if  he  shall  bo  an  indigent  poor  person  and  so  adjudged  and 
determined  by  the  ma^stratc^  the  county  from  which  he  or  she  nuj 
be  committed,  or  the  city  or  town,  in  cases  where  the  poor  are  a  charge 
upon  said  city  or  town,  shall  be  liable  for  and  shall  pay  to  tho  treas- 
urer of  said  home  tho  sum  of  five  dollars  per  week,  as  board,  for  each 
and  every  week  that  such  person  shall  remain  in  the  custody  of  said 
home  under  said  commitment.^ 

I.  New  section  added  in  chap.  169,  Laws  of  1877. 

§  26.  In  the  construction  of  the  provisions  of  the  seyeral  acts  con- 
stituting the  charter  of  the  Inebriates'  llome  for  Kings  county,  the 
term '*  habitual  drunkard"  shall  apply  to  all  persons  who»  either  by 
reason  of  habits  of  periodical,  frequent,  or  constant  drunkenness,  in- 
duced either  by  the  use  of  alcoholic  or  vinous  or  other  liquors,  or 
opium,  or  other  narcotic  or  intoxicating  or  stupefying  snostanca 
shall,  on  trial  and  conviction,  be  found  to  be  incapable  or  unfit  to 
properly  conduct  their  own  affairs,  or  to  be  dangerous  to  themselves 
or  others,  or  to  neglect  or  fail  to  support  themselves  or  those  legallj 
chargeable  to  them  for  maintenance. 

§  27.  The  provisions  contained  in  title  three  of  chapter  three  of 
part  four  and  sections  one  hundred  and  seventy-five,  one  hundred  and  ^ 
seventy-six  and  one  hundred  and  seventy-seven  of  the  Revised  Sta^B 
utes  of  the  State  of  New  York,  shall  apply  to  the  Inebriates'  Ilome^ 
for  Kings  county,  together  with  the  provisions  contained  in  tiilo  nine 
of  chapter  twenty  of  part  one  and  section  twenty-ono  of  said  Eevis^l 
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Statutes,  and  the  superintendent  of  said  home  shall  be  hold  to  be  the 
legal  guardian  of  every  inmate  thereof,  during  his  or  her  reflidence 
therein,  so  far  as  the  provisions  of  the  last-named  section  are  con- 
cerned. 

§28.  The  more  perfectly  to  carry  into  effect  the  objects  of  said 
Inebriates'  Home,  the  members  of  the  corporation  shall,  at  the  an- 
nual meeting  in  May  next,  elect  from  their  number  by  ballot,  tiftocn 
persons  who  shall  constitute  a  board  of  directors  of  said  corporation; 
and  the  persona  so  elected  shall  hold  their  offices  as  hereinafter  pro- 
vided, and  until  others  shall  be  elected  in  their  places;  and  in  case  of 
any  vacancy  in  said  board  by  resignation,  removal  from  the  county, 
or  otherwise,  the  remainder  of  said  directors  shall  have  power  to  fill 
such  vacancies.  The  directors,  as  soon  as  convenient,  and  not  later 
than  their  first  regular  meeting  after  their  election,  shall  divide  them- 
aelves  into  three  classes  of  live  members  each,  and  proceed  to  decide 
by  lot  their  relative  terms  of  service,  for  one,  two  and  three  years,  as 
the  terms  of  eervice  of  each  class  bo  iirmuged  shall  expire.  At  each 
annual  meeting  of  the  corporation  their  successors  sliaJl  be  chosen  by 
ballot;  and  the  term  of  serxice  of  the  persons  so  chosen  shall  be  the 
ie  years  next  ensuing  such  election. 


r 
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This  statute,  being  stiictly  m  pan  Tnateria  with  the  two 
foregoing,  although  restricted  in  its  application  to  New 
York  county  alone,  it  has  seemed  best  to  include  it  under 
its  proper  subject-matter  with  the  otbera  rather  than  to 
place  it  among  special  acts  of  a  purely  local  character.  It 
is  now  included  in  Title  4  of  Chap.  20  of  Part  1  of  the  Re- 

flsed  Statutes,  6th  edition,  §§  76-87. 
Bection  1,  The  Commissioners  of  Public  Charities  and  Correction 
are  hereby  authorized  and  empowered  to  erect,  establish  and  furnish 
upon  the  land  belonging  to  the  city  of  New  York,  now  under  the  control 
of  said  commissioners,  a  building  or  buildings  to  be  known  as  the  Asy- 
lum for  Inebriates,  and  to  build  and  constnict  all  such  appurtniiancos 
Uiereto,  as  in  the  judgment  of  said  Commissioners  may  bo  necessary 
and  proper.  The  said  Commifisioners  are  also  authonzed  and  empow- 
ered to  ajtpoint  and  employ  all  such  physicians,  eurgeons,  officers  and 
attendants  as  maybe  necessary  and  proper  for  the  management  and 
direction  of  said  asylum,  and  the  care  of  the  inmates  thereof,  and  to 
fix  the  compensation  of  such  employees,  in  the  same  manner  and  with 
the  same  power  as  in  i-espect  to  the  persons  employed  in  the  institu- 
tion heretofore  placed  under  the  control  of  said  Commissioners,  (g  1, 
c4.  141,  18C4.) 
■  §  2.  The  necessary  expense  of  erecting  and  constructing  such  asy- 
"ram  and  its  appurtenances,  and  of  maintaining  the  same,  shall  be 

*  An  Act  to  est&bUtih  an  Aaylnm  for  Inebriates  In  the  city  of  New  Tork,  and  to 
provide  for  the  government  thereof.     Passed  April  8, 1S04. 
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prorided  for  in  the  same  manner  aa  the  expenses  of  the  other  instita- 
tions  herotofore  placed  under  the  control  of  the  said  Comoiissioners^ 
and  said  Commissioners  are  hereby  authorized  to  receive  from 
board  of  excise,  from  time  to  time,  twelve  per  cent  of  the  aggrentS' 
amount  of  moneys  received  in  each  and  every  year  by  said  boara  of' 
excise,  from  and  after  April  first,  eighteen  hundred  and  sixty-seven, 
for  license  fees  received  for  licenses  granted  in  the  city  and  county  o£; 
New  York  ;  and  said  board,  npon  application  of  the  said  Comniid* 
sioners,  are  hereby  authorized  and  directed  to  pa)r  over,  from  time  to 
time,  to  said  Commissioners  such  percentage,  which  moneys  shall  be 
strictly  applied  by  said  Oommiasiouers  to  the  building,  maintenance 
and  support  of  &ud  asylum,  and  duly  accounted  for  in  their  annual 
report.*  Hut  nothing  in  this  act  contained  shall  be  construed  to 
divert  from  the  Stiite  Inebriuto  Asylum,  or  interfere  with  the  propor- 
tion of  said  license  foe^  set  apart  for  SJiid  institution  by  existing  laws. 
The  said  Commissioners  are  authorized  to  demand  and  receive  all  liaoa 
imposed  for  intoxication  or  disorderly  conduct  in  the  city  of  New 
York,  which  fines,  without  any  deduction)  shall  be  paid  over  monthly 
by  the  magistrate,  clerk  or  other  person  who  receives  the  same,  to  the 
said  Commissioners,  and  shall  be  by  them  applied  and  accounted  for 
as  other  moneys  received  by  virtue  of  this  act.  (§  2,  ch.  141,  18G4;  as 
amemied  by  ck.  A'^O,  1867.) 

g  3.  The  said  Oommissioners  shall  make  all  needful  rules  and  regn- 
lations  for  the  government  of  said  asylum,  and  shall  provide  for  the  ^ 
proper  support  and  maintonanec  of  the  inmates  thereoi,  and  especially  ■ 
for  such  medical   treatment  as  will  bo  effectual  for,  or  tend  to,  the      i 
curing  of  such  inmates  of  the  habits  of  inebriety  and  diseases  induced 
thereby,  and  they  shall  have  full  power  and  authority  to  regulate  and 
control  the  inmates  of  said  a^yluni,  and  to  establish  such  prorisioDi 
for  moral  and  sanitary  discipline  as  they  may  deem  expedient.     (§  3, 
cA.  141.  1804.) 

§  48.  The  ^'ijstices  of  the  Supreme  Court,  in  the  exerciso  of  their 
jurisdiction  within  the  city  of  New  York,  the  justices  of  the  Superior 
Court  of  said  city,  and  the  judges  of  the  Court  of  Common  Pleas  in 
and  for  the  county  of  New  York,  shall  have  power  to  commit  to  the 
said  Inebriato  Asylum,  for  a  term  not  to  exceed  two  years,  all  pereoM 
who,  being  actual  inhabitaats  of  the  said  city,  shall  be  iDcapflJ)leor 
unfit  for  properly  conducting  their  own  affairs,  in  consoqncnoc  of  ha- 
bitual drunkenness,     (g  4,  same  ch.) 

g  40.  Such  commitment  shall  be  made  by  any  of  said  justices  or 
judj^os,  in  an^  case  where  the  facts  referred  to  in  the  last  preceding 
section  of  this  act,  shall  be  made  to  appear  by  petition  or  complaint 
duly  verified  and  presented  by  any  relative  of  such  habitual  drunkard, 
or  by  the  Commiaaioners  of  l^ublic  Charities  and  Correction,  or  any 
oflBcer  of  the  metropolitan  police  doing  duty  within  said  city,  and 
upon  return  of  a  commission  issued  upon  such  petition  or  cumphiint. 
{§  6,  sarrta  ch.) 

§60.  Upon  the  presentation  of  such  petition  or  complaint,  tha 
justice  or  judge  to  whom  the  same  shall  be  presented,  sJinll  proceed 
thereupon  in  the  same  munuer  as  is  directed  in  title  two  of  chapter 


( 


•  Chap.  175.  Lawfl  of  1870,  §  7 ;  ob»p.  883»  Laws  of  1870,  §  4a 
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of  part  two  of  the  RcTised  Statutes  of  the  State  of  New  York,  m 
relation  to  the  euro  aud  cuBtody  of  the  persoDd  and  Gstates  of  idiots, 
innatics,  persona  of  unsound  mind  and  driiukards,  and  according  to 
■"V  rules  and  practice  of  the  Supreme  Court  in  such  casea.    (g  6, 
cA.) 
'  V04.  Upon  becoming  satisfied  b^  return  of  a  commission  as  here- 
Tore  proTided,  that  any  person  is  an  habitual  drunkard  and  iuca- 
pftblo,  in  couseqaonce  thereof,  of  conducting  his  or  lier  own  affairit, 
naid  justice  or  judge  shall  have  power,  in  his  ditjcretion,  tt>  itisue  his 
PIrarrant,  committing  the  person  so  found  to  bo  an  habitual  drunkard, 
lothc  custody  of  the  said  Commissioners  of  Public  Charities  and  Cor- 
lections,  to  l>e  detained  in  the  said  asylum  for  euch  period,  not  ex- 
'  ig  two  years,  as  the  said  justice  or  judge  may  deem  proper,  and 
warrant  shall  be  executed  by  any  member  of  the  metropolitan 
police,  upon  the  request  of  said  Cummissioners  or  one  of  tlioui.     Any 
jBUch  warrant,  doly  issued,  shall  be  full  and  sufficient  justification  for 
HI  acta  done,  by  any  properly  authorized  officer,  under  and  in  accord- 
ance therewith.     (§  7, same  ch.) 

m  §  705.  Any  justice  or  judge  before  whom  i)roceeding8  may  be  pend- 
ing under  the  provisions  of  this  act  may,  after  filing  of  any  complaint, 
and  when  in  his  judgment  the  circumstances  of  the  case  render  it 
proper  eo  to  do,  commit  the  person  charged  with  being  an  hiibitual 
drunkard  to  the  said  asylum  while  prucL'cdiiJgs  on  such  coniphiiut  ure 
pending,  and  all  persons  so  tenijiornrily  comniitlod  ahull  be  discharged 
irom  said  asylum,  if.  on  return  of  a  couiniiiifiiun,  it  shall  bo  determined 
that  they  arc  not  proper  |>c/3onfi  to  bi-  dutainud.     (§  8,  stwie  ch.) 

§  706.  The  estate  of  any  person  cunimitted  to  such  iisylum,  and 
the  person  commitied,  shall  be  liable  fur  the  support  of  such  person 
therein,  anil  the  committee  of  every  such  person  shall  pay  out  of  his 
estate  such  reasonable  and  proper  sum  as  shall  be  (ixcd  by  the  justice 
pr  judge  ordering  the  commitment.    The  waid  Commisaionors  of  Pub- 
He  Charities  and  Correction  shall  have  authoritv  to  bring  and  main- 
m»in  actions,  in  any  court  of  competent  jurisdictjon,  against  the  com- 
mittee or  guardians  of  the  estato  of  any  person  committed  to  said 
^ylum  as  aforesaid,  or  against  any  person  so  cominiUed,  for  the  sup- 
port and  maintenance  of  such  person  while  in  said  usylum.     Sueh  ac- 
tons may  be  brought  by  said  Commisflioners  in  the  name  of  the  **  Board 
of  Commissioners  of  Public  Charities  and  Correction  ;"  but  all  recov- 
riee  had  in  such  actionn  shall  enure  to  the  eity  of  New  York,  and  all 
Lounts  collected  thei-eon   shall   be  received  by  said  Commissioners, 
id  accounted  for  in  the  same  manner  as  all  other  moneys  which  they 

by  law  authorized  to  receive.  (^  9,  ch.  141,  ]8*J4.) 
§  64.  It  shall  be  lawful  for  the  said  Commissioners  of  Charities  and 
irrection  to  transfer  from  the  alms-house  and  work-house  under 
leir  control,  to  said  Inebriate  Asylum,  any  {xjrsons  committed  to  tlie 
Ims-house  or  work-house,  who,  in  the  judgment  of  said  Commis- 
sioners, shall  be  fit  and  jtroper  subjects  for  the  suid  asylum,  and  in 
their  discretion  to  return  such  persons  to  the  alms-house  or  work- 
faoaso  ;  provided,  however,  that  no  person  shall  by  rejison  of  such 
insfer  be  restrained  of  his  liberty  for  a  longer  term  than  required 
his  original  sentence  or  commitmcut.     (§  10,  same  ch.) 
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§  65.  Any  person  committed  to  the  said  asylum,  by  order  of  any  jus- 
tice or  judge  as  heretofore  provided,  may  be  discharged  therefrom  at 
any  time  before  the  expiration  of  the  time  for  which  such  person  vm 
committed,  upon  the  order  of  any  justice  or  judge  having  jurisdiction 
as  herein  provided^  upuu  such  justice  or  judge  being  satisfied  that 
such  person  is  cured  and  lit  to  be  released.  Application  for  such  dis- 
charge may  be  made  by  any  pereou,  provided,  howoxer,  that  prerioufi 
notice  of  such  application  nhall  be  given  in  writing  to  the  said  Com- 
missionera  of  Public  Charities  and  Corrections.  Upon  any  such  appli- 
cation being  madcj  the  justice  or  judge  receiving  tho  same  shall  pro- 
ceed in  the  same  manner  as  ui>on  writs  of  habeas  corpus,  (§^li 
same  ch.) 

g  66,  The  said  Commiesionors  shall  have  authority,  at  any  time,  to 
discharge  from  said  asylum  any  person  committed  thereto,  for  the      i 
following  causes,  viz. :  J 

1.  That  sucli  person  is  cured.  ^ 

2.  That  such  person  is  iucurablej  and  incapable  of  being  perma- 
nently benelited  by  the  treutmeut  and  disciphne  of  said  asylum. 

3.  That  such  person  has  failed  to  j)ay  for  hia  support  therein,  or 
has  been  guilty  of  vicious  conduct,  prejudicial  to  the  good  order  and 
discipline  of  tho  institution.     (§  12,  sain^  ch. ) 
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CHAPTER  FIFTH, 

SPECIAL  ACTS  RELATINQ  TO  COUNTIES. 
NEW  YORK  ooujrrr. 

It  appears  from  authentic  recoixis  that  the  first  public 
hospital  or  asylum  in  the  State  of  New  York,  in  which  the 

Bjinsane  received  special  medical  treatment,  was  the  New 
York  City  Ho3])ital.  This  institution  was  incorjwrated  by 
royal  chaiier  bearing  date  June  13th,  1771,  and  a  building 
in  pxirsuance  of  its  objects  was  begun  in  1773,  which,  unfor- 
tunately, was  destroyed  by  fire  before  completion.  The  in- 
tervention of  the  Revolutionary  war,  bringing  with  it  the 
usual  financial  embarrassments,  delayed  the  progress  of  the 
work  of  constmction,  so  that,  despite  pecuniary  aid  received 
from  the  colonial  Legislature,  the  edifice  was  not  opened 
until  January,  1791.  It  was  then  opened  as  a  general  hos- 
pital, receiving  all  cases  of  disease  indiscriminately.  In 
this  way  cases  of  insanity  gradually   fotnnl   their  way  into 

fit.  The  exact  date  of  the  reception  of  the  first  case  can- 
not now  be  ascertained^  although  two  are  rei)orted  as  ad- 
mitted in  May,  1797.  *  Hitherto  lunatics  had  been  legally 
classified  among  disorderly  pei-sous  {chap.  31,  Lawti  of  1788) 
and  were  to  be  disposed  of  according  to  the  pleasure  of 
the  magistrates  before  whom  tliey  were  brought,  either  by 
being  confined,  if  belonging  to  any  place  within  the  limits 
of  their  jurisdictiou,  or  if  t>traugei's,  then  to  be  returned  to 
their  last  legal  place  of  8ettlement.f 


•  Hiatory  of  the  Blooming^ale  Aflylum  far  the  Insane,  bv  Pliay  Earle,  N.  Y., 
184S.  p.  8.  .  J  1 

\  Thi«  fttatale  waa  an  almost  identical  re^nactment  of  the  17th  Qfo.  2n(!.  ch. 
6,  which  autliorized  any  Iwo  juBticwi  to  cause  pauper  lunfttirs  in  l)e  appri;ln'ndpd 
and  to  be  locked  up  iu  some  necure  plarp  and  thow  clminprl.  and  if  the  pfiiipwr'B 


^: 


ItU'inent  should  nrove  to   be  in  anotlier   pnrisli.  then   he  was  to  W'  forwiirded 
thur  and  there  cUaltied  by  the  juatices  of  that  dhatrict.    {Fty  on  Lunacy  AcU, 
.  97,  arul  noU.) 
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Meanwhile  the  insane  having  greatly  multiplied  in  nnm* 
bera,  in  proportion  aa  the  medical  science  of  the  day  ad- 
vanced in  its  knowledge  and  appreciation  of  the  physiog. 
nomy  of  the  disease,  and  forming  an  exceptional  class 
whose  condition  required  for  its  successful  ti'eatment  such 
space  and  isolation  as  could  not  be  obtained  in  a  general 
hospital,  the  governors  of  the  New  York  Hospital  applied 
to  the  Legislature  for  assistance  to  enable  them  to  build  a 
separate  structure  for  this  class  of  patients.  This  was 
granted  them  by  chap.  54,  Laws  of  1806,  and  the  new 
structure  was  opened  in  July,  1808.  This  asylum,  the  ftret 
of  its  kind  in  the  State,  may  be  said  to  have  inaugurated 
that  system  of  distinct  medical  treatment  and  domestic 
provision  for  the  insane  which  has  since  become  grafted, 
upon  the  public  policy  of  our  Commonwealth. 

By  chapter  90  of  the  Laws  of  1809,  §  3,  authority  waH 
granted  the  overseere  of  the  poor  of  any  city  or  town  in 
the  State  to  contract  with  the  governors  of  the  New  York 
Hospital  for  the  maintenance  and  care  of  any  lunatics 
chargeable  to  such  city  or  town.  This  act  was  the  initia- 
tory st«p  taken  by  the  Legislature  in  the  recognition  of  tie 
insane  as  a  special  class  of  diseased  persons,  requiring  med- 
ical care  and  treatment  in  institutions  of  a  definite  chart^ 
ter.  It  also  established  the  principle  of  its  judicial  custody 
over  them  as  its  wards,  to  be  protected  and  supervised  in 
their  persons  as  well  as  in  their  estates  through  the  agency 
of  its  courts  and  appointed  officers. 

The  need  of  more  extensive  accommodations  for  the  in- 
sane in  New  York  continuing  to  increase,  the  Legislature, 
by  chap.  203  of  the  Laws  of  1816.  made  an  api>ropriation 
to  enable  the  Society  of  the  New  York  Hospital  to  erect  a 
new  building  for  that  class  of  patients. 

The  following  Is  the  language  of  the  act : 

•'  WnKRRAS  the  governors  of  the  New  Tork  Hospital  hare  reprt- 
aent^d  to  the  Lt'g^islutun?  that  the  bnilding  horotofore  erected  forfclifl 
aocommodutiou  of  insaue  patieuts  has,  bj  reason  of  their  incrcuoil 
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Itambcr,  become  wholly  inadequate  for  the  purpose  for  which  it  ia  in- 
tended^  that  thev  are  desirous  of  erecting  another  building  for  the 
said  purpose,  antl  have  purchased  a  very  eligible  site  for  the  same,  but 
that  the  funds  of  the  institution  being  merely  sufficient  for  its  ordi- 
juury  expenses,  they  are  unable,  without  the  aid  of  the  Lcgiskture,  to 
carry  their  intention  into  effect ; 

And,  W1IEREAS  there  is  no  other  institution  in  the  State  in  which 
Buch  |»atients  can  be  taken  care  of  and  relieved  ; 

And,  WHEREAS  humanity  and  the  interest  of  the  State  require  that 
fit  provision  should  be  made  for  the  care  and  cure  of  insane  persons  ; 
therefore, 

Be  a  eriacted,  etc,  "  that  during  the  period  mentioned  in  the  first 
BBction  of  the  act  entitled  *  An  act  for  the  better  and  more  permanent 
support  of  the  Hospital  in  the  city  of  New  York,'  the  Treasurer  of 
this  State  shall  pay  to  the  treasurer  of  the  Society  of  the  New  York 
Hospital  in  quarter-yearly  paymonta,  out  of  any  moneys  not  other- 
wise appropriated^  the  annual  sum  of  ten  thousand  dollars,  the  first 
quarter-yearly  pavment  to  bo  made  ou  the  first  duv  of  May  next, 
which  said  annual  sum  nhall  be  chargeable  upon  the  auties  on  sales  at 
public  auction  or  vendue  in  the  city  of  New  York.  Provided  always, 
that  all  piiyinenis  licretoforc  dircMjted  by  law,  to  bo  made  out  of  the 
aforesaid  duties  for  the  support  of  charitable  institutions  in  the  city 
of  New  York,  shall  be  mitae  previous  to  the  payment  of  the  sum 
hereby  granted  to  the  said  Society  of  the  New  York  Hospital." 

Whatever  other  sources  of  mipport  it  may  have  ])Off8eflaed, 
it  appears  by  the  books  of  the  State  Comptroller  that  the 
Society  of  the  New  York  Hospital  haa  received  from  the 
State  in  the  form  of  annual  subsidies,  from  the  year  1806  to 
1866,  the  aggregate  sum  of  |1,279,229.  With  the  first  in- 
gtaUment  of  means  received  it  had  erected  a  substantial 
stone  building  within  the  same  inclosure  and  adjoining 
the  original  hospital.  This  asylum,  as  already  stated,  was 
opened  in  July,  1808.  But  it  proved  insufficient  for  the 
purposes  contemplated,  whereupon,  the  society,  with  the 
additional  subsidies  received,  purchased  land  in  the  upper 
part  of  Manhattan  Island,  upon  which  in  May,  1818,  they 
proceeded  to  erect  larger  and  more  suitable  buildings  for 
the  care  of  the  insane.  These  structures  were  completed 
in  1820,  and  opened  for  use  in  June,  1821,  under  the  desig- 
nation of  the  Bloomingdale  Asylum. 

As  the  capacity  of  these  structures  did  not  provide 
accommodations  for  more  than  200  insane  patients,  they  were 
wholly  inadequate  for  the  number  of  such  jwrsons  in  the 
26 
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State,     Necessarily  tlieir  wards  were  soon  filled  with  those 
who  could  pay  for  their  own  support,  leaving  the  paupr     , 
insane  practically  still  uucared  for.     It  is  true  that  tie  ■ 
governors  of  the  institution  had  resolved  to  admit  paupeis 
at  the  moderate  rate  of  two  dollars  a  week,  so  as  to  induce 
the   supervisors   of   counties   to   contract   with   them  for 
the  maintenance  of  such  patients  under  the  provisions  of  m 
chap.  90  of  the  Laws  of  1809,     But  it  appears  from  tie 
report  of  a  conmiittee  of  the  Legislature,  made  in  1831  (a^ 
m^t  I/utmcy  Leg-ldiition)^  that  very  few  counties  availal  _ 
themselves  of  this  offer.     Meanwhile  the  matter  of  admitr  I 
ting  or  refusing  pauper  lunatics  being  entirely  optional  with 
the  governors  of  the  hospital,  they  appear  to  have  discour 
aged  their  reception  within  its  walls  by  the  adoption  of  the  ^ 
following  by-law,  viz. :  | 

*^Ho  other  than  pay  patients  shall  be  received  into  the 
asylum  except  by  the  express  direction  of  the  boaiii  of 
governors.  Paupers  from  any  part  of  the  State  may  be 
admitted  at  the  loweM  rate  for  which  they  can  be  aupportei^  i 
on  the  order  of  the  overseers  of  the  poor  whence  they  are^ 
sent,  which  order  shall  be  held  as  security  for  the  mainte- 
nance of  such  pauper  "  {^By-Laws  and  liegulations^  page 
78.)  The  date  of  these  by-laws  is  not  stated,  but  they 
fully  express  the  policy  early  established  in  its  history  of 
making  this  institution  a  private  one,  although  so  largely 
endowed  by  the  State. 

In  the  words  of  Gov,  Marcy,  expressed  in  his  annual 
message  in  1834,  this  asylum  "was  in  fact  closed  to  that 
class  of  patients  presenting  the  strongest  claims  upon  the 
public  bounty,  and  has  always  remained  so,"  M 

The  poor-houses  being  thus  left,  the  only  available  recepfr^ 
acles  for  the  pauper  insane  in  the  State,  the  countj-  of  New 
York  suppoited  its  own  in  the  alms-house  and  its  attached^ 
hospital,  both  situated  on  the  grounds  of  the  present  Belle- 
vue  Hospital.     There  they  remained,  with  such  scanty  ac- 
commodations as  the  place  afforded,  and  with  little  chance 
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of  recovery  under  the  most  favorable  circumstances,  until 
the  year  1839,  when  the  connntHsionerH  of  the  alms-house 
opened  the  new  lunatic  asylum  on  Blackwell's  Island, 
This  was  the  first  infltitution  of  its  kind  erected  by  the 
county  of  New  York.  The  commissioners*  records  show 
that  on  the  10th  day  of  June,  1839,  197  lunatics  were  re- 
moved from  the  alms-house  and  hospital  to  the  new  asy- 
lum. Additional  buildings,  severally  known  as  the  lodge 
and  the  retreatj  and  pavilumSy  have  from  time  to  time  been 
erected  as  auxiliaries  to  the  parent  institution,  and  from 
197  lunatics  of  both  sexes  admitted  there  in  June,  1839, 
there  were  in  June,  1877,  1,450  wo^nen  alone  in  these 
three  buildings  and  their  pavilion  annexee. 

In  1868  it  became  evident  that  increased  provision  for 
the  insane  of  New  York  county  must  be  made.  Accordingly 
the  city  government  early  in  the  next  year  sought  and 
obtained  permission  from  the  Legislature  to  issue  bonds 
for  the  purpose  of  raising  a  fund  to  construct  a  new  insane 
asylum  on  Ward's  Island.  The  following  is  the  enabling 
act: 

Tlie  mayor,  aldermen  and  commonalty  of  the  city  of  New  York 
are  hereby  authorized  and  directed  to  creato  a  public  fund,  or 
stock,  to  be  denominated  *'  city  lunutic  asylum  atock,  for  an  amount 
not  exceeding  three  hundred  thousand  dollars,  which  said  stock  Bhall 
bear  date  the  first  day  of  August,  eighteen  hundred  and  KiAty-nine, 
and  shall  bear  interest  at  the  rate  of  seven  per  cent  per  aunum^  pay- 
able Bemi-annuaUy,  and  to  be  redeemed  on  the  first  day  of  August, 
eighteen  hundred  and  eighty-nine.  The  said  mayor,  aldermen  and 
commonalty  being  hereby  authorized  and  directed  to  pledge  the  faith 
of  the  city  and  county,  and  the  same  ia  hereby  specially  pledged  for 
the  redemption  of  the  said  stock  and  the  several  parts  thereof  when 
the  same  snail  become  duo  and  redeemable  under  the  provisions  of 
thia  section,  by  tax  upon  the  estate,  real  and  personal,  in  the  city  of 
New  York  subject  to  taxation.     (§  1,  ch,  66,  1869.  J 

The  comptroller  of  said  city  of  New  York  shall,  within  thirty 
days  after  being  required  in  writing  by  the  Commigsioners  of  Public 
Charities  and  Correction  so  to  do,  prepare  and  ibsue  the  said  stock 
spocificd  in  tho  preceding  section,  in  amount  to  be  specified  by  said 
Oomraissioncrs,  and  not  exceeding  tho  said  sum  of  three  hundred 
thousand  doIlarB^  and  offer  tho  same  for  sale,  such  offer  U)  bo  by  adver- 
tisement in  not  loss  than  three  newspapers  published  in  tho  city  of 
New  York  of  the  largest  circulation,  for  not  Icsa  than  twenty  days 
and  more  than  thirty  days  ;  at  the  cxjiiration  of  which  time  said  stock 
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shall  be  awarded  to  the  highest  bidder  therefor,  and  the  proceeds  I 
thereof  shall  be  forthwith  deposited  with  the  chamberlain  of  said  citj 
to  the  credit  of  the  said  CommiBsioncrs  of  Public  Charities  and  Cor- 
rection. The  said  comptroller  shall  determine  what  shall  be  the 
amount  or  value  of  said  stock  per  share,  and  of  what  number  of 
shares  the  same  shall  consist,  but  he  shall  not  be  authorized  to  disiwse 
of  any  of  the  same  at  a  less  rate  than  its  par  value.     (§  ^,  same  en.) 

The  chamberlain  of  the  city  of  New  York  shall  receive  from 
said  comptroller,  as  above  specified,  the  proceeds  of  said  stock,  and 
shall  })ay  over  the  same  in  such  sums  and  to  such  persons  as  said 
Commissioners,  or  a  majority  of  them,  shall  direct  in  writing,  but  only 
for  the  purpose  of  providing  additional  buildings  for  the  reception 
and  care  of  lunatics  in  said  city.     (§  3,  same  ch.) 

The  board  of  supervisors  of  the  county  of  New  York  shall  canw 
to  be  raised  by  tax,  in  addition  to  the  ordinary  taxes,  yearly  and  even- 
year,  a  sum  sufficient  to  pay  the  interest  semi-annually  upon  the  stock 
provided  for  by  this  act,  and  for  the  payment  of  the  same  at  the  ma^ 
turity  thereof.     (§4,  same  ch.) 

The  above  loan  not  beiug  found  adequate  for  tlie  com- 
pletion of  the  asylum,  a  further  loan  of  four  hundred 
thousand  dollars  was  authorized  the  next  year  by  chap. 
120,  Laws  of  1870,  as  follows : 

Section  1.  The  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York  are  hereby  authorised  and  directed  to  raise  by  loan,  in  the 
manner  provided  in  the  act  chapter  fifty-six.  Laws  of  eighteen  hun* 
dred  and  Bixty-nine,  a  further  sum  of  four  hundred  thousand  dollju?, 
for  the  construction  and  completion  of  a  lunatic  asylum  on  Ward's 
Island,  now  being  erected  by  the  Commissioners  of  Public  Charitiea 
and  Correction  of  the  city  of  New  York. 

§  2.  All  the  provisiouB  of  the  act  to  which  this  act  is  an  addition 
shall  apply  to  the  said  sum  of  four  hundred  thousand  dollars  hereby 
autlionzed  to  be  raised,  and  stock  shall  be  issued  therefor,  and  pro- 
Tision  shall  bo  mode  for  the  disposition  and  redemption  thereof, 
and  the  payment  of  Luterest  thereon,  in  the  eamu  manner  and  with 
like  effect  as  if  such  further  sum  had  been  embraced  in  and  author- 
ized by  the  said  original  act 

This  new  asylum  erected  on  Ward's  Island  is  a  mag- 
nificent structure  of  brick,  trimmed  with  sand-stone,  and 
well  equipped  for  the  uses  intended  in  its  construction  It 
was  opened  in  1871.  Upon  recei\ang  this  addition  to  their 
insane  department^  the  Commissioners  of  Charities  and  Cor- 
rection removed  all  their  male  lunatics  to  this  institution, 
lea%ang  the  occupancy  of  the  Blackweirs  Island  structure 
to  women  alone.  The  new  asylum  already  contains  over  _ 
seven  hundred  males.  Yet  such  is  the  demand  for  accom^ 
modations  for  the  insane  that  an  additional  wing  is  in  pro- 
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of  construction,  capable  of  providing  for  over  one  hun- 
dred and  fifty  patients. 
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Pauper  lunatics  in  Kings  county,  as  in  other  counties, 
were  formerly  kept  in  the  poor-houfte  asylum  on  the  coimty 
farm  at  Flatbush.     In  1844  the  need  of  better  accommoda- 
tions for  this  increasing  class  led  to  the  passage  of  chap. 
203  of  the  Laws  of   1844,  which   authorized   the  county 
treasurer  to  borrow  six  thousand  dollars  on  the  credit  of 
the  county,  to  erect  a  new  lunatic  asylum  at  Flatbush.    By 
chapter  351  of  the  Laws  of   1851^  the  supervisors  of  the 
county  were  authorized  to  borrow  fifty  thousand  dollars 
for   this   same   pin-pose.      By   chapter   256  of   the  Laws 
of   1853,  the  county  treasurer  was  authorized  to  borrow 
fifty  thousand  dollars  to  be  expended  in  the  completion  and 
furnishing  of   the  new  lunatic  asylum  at  Flatbush.     By 
chapter  92  of  the  Laws  of  1855,  the  county  treasurer  was 
further  authorized  toboiTow  thirty-five  thousand  dollars  for 
the  same  purpose.     But  the  steady  increase  in  the  number 
►f  the  insane  soon  rendered  it  necessary  to  make  ailditional 
provision  for  their  accommodation.     Accordingly,  the  Leg- 
islature, by  chap,  221  of  the  Laws  of  1860,  again  author- 
ized the  creation  of  a  loan  of  fifty  thousand  dollara  to  erect 
an  addition  to  the  lunatic  asylum.     This  loan  }>roviug  in- 
^bufflcient  for  the  pui-pose,  it  was  supplemented  by  a  further 
loan  of  one  hundred  and  tlmiy-five  thousand  dollars,  under 
the  provisions  of  chapter  546  of  the  Laws  of  1867.     By 
these   various  loans,  amounting  in  the  aggregate  to  three 
hundred  and  twenty-six  thousand  dollars,  the  county  htm 
^bow  secured  a  large  and  comfortable  institution,  which, 
^mith  the  new  department  dedicated  to  the  chronic  insane, 
Bgrill   t-nable  it  for  some  time  to  come  to  give  suitable  ac- 
^Beommodatious  to  all  its  insane. 

■     The  following  are  the  legislative  provisions  specially  ap 
plicable  to  the  insane  of  this  county : 
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(7/«zp-  174,  Laws  of  1844. 

g  8.  If  any  lunatic  patient  heretofore  rpceived  and  admitted  into 
the  lunatic  asylum  on  the  county  furm  in  the  county  of  Kings,  as  a 
pauper  lunatic,  or  who  may  hereafter  be  received  and  admitted  into 
the  said  asylum  as  such  pauper  lunatic,  bo  entitled  to  or  possefised  of 
■wages,  money  on  deposit  or  other  jxirsonal  property,  or  who  may,  dur- 
ing his  or  her  continuance  in  the  said  asylum,  become  entitled  to  or 
possessed  of  wages,  money  on  deposit,  or  other  personal  property,  U 
shall  be  lawful  for  the  superintendents  of  the  poor  of  the  said  county 
to  ask,  demand,  settle,  sue  for,  recover  and  receive  all  such  wages, 
money  on  deposit,  or  other  personal  property,  and  on  the  receiptor 
recoTery  thereof,  to  give  proi>er  acquittances  and  sufficient  discbargw 
for  the  payment  or  delivery  of  the  same;  and  when  so  received  or 
recovered,  to  appropriate  and  apply  the  same  for  and  toward  the 
expenses  which  have  been  incurred,  or  which  may  bo  incurred  by  the 
said  superintendents  of  the  poor,  in  the  maintenance  and  support  of 
such  pauper  lunatic,  in  such  manner  as  they  may  deem  proper.  And 
itslmll  bo  the  duty  of  the  said  superintendents  of  the  poor  to  render 
to  the  board  of  supervisors  of  the  said  county,  at  their  annnal  meet- 
ing, an  account  of  all  wages,  money  on  deposit  or  other  personal 
property,  as  aforesaid,  by  them  received  and  expended,  and  for  andou 
whose  account  so  received  and  expended,  or  under  their  direction, 
during  the  year  preceding  such  annual  meeting. 

^  9.  All  the  provisions  contained  in  the  preceding  eighth  section  of 
this  act  relative  to  pauper  lunatics  shall  also  be  applicable  to  any 
poor  and  impotent  person  chargeable,  or  becoming  chargeable,  to  the 
said  county  of  Kings ;  and  the  superintendents  of  the  poor  of  thfl 
satd  county  shall  have  and  possess  the  same  powers  and  remedies,  aa 
therein  set  forth  and  expressed,  for  the  maintenance?  and  support  of 
every  such  poor  and  impotent  person  who  may  be  under  their  charge. 

At  this  time  pauper  lunatics  were  committed  under  1  K. 

L.  IIG  {chap.  31,  Laws  of  17S8),   1  R  S.  634,  §  4 ;  and  in 

any  place  approved  of  hj  the  supervisors  of  the  county, 

whether  asylum  or  poor-house.     (See  cA^zp,  2\^^  Laws  of 

1S38 ;  ani^ndifkg  Td.  3,  CK  20,  Part  1  of  B,  S.) 

Chap.  357,  Laws  of  1845. 
'By  section  1  of  this  act  it  is  enacted  that, 

Hon^aftcr  no  insane  person  or  lunatic  being  in  indigent  circam 
«t»nce5,  and  who«e  maintenance  or  support  shall  be  cnargeable,  ur 
likely  to  become  chargeable,  to  the  county  of  Kings,  shall  be  admitted 
into  the  Stale  Lunatic  Asylum  upon  the  order  of  any  court,  justice, 
jnd^  or  Supreme  Court  commissioner,  or  upon  the  authenticated 
e«rtjfic«te  of  ihe  first  jud^e  of  the  said  county  of  King^,  unless 
8Uch  order  or  certificate  shall  be  accompanied  by  the  written  designa- 
tion or  iippn^halion  of  the  superintendents  of 'the  poor  of  the  said 
eonnty ;  any  thin|:  contained  in  any  law  of  this  State  to  the  oon 
thereof  notwithstanding.! 
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1.  This  act  empowers  the  county  of  Kings  to  take  charge 
of  all  its  pauper  insane,  whether  recent  or  chronic  cases, 
and  to  treat  them  in  its  own  asylum.  The  term  "  indigent " 
18  there  applied  in  its  generic  sense  to  all  who  are  or  may 
become  chargeable  for  their  maintenance  to  the  county. 
It  is  not  intended  to  be  qualified  as  in  chap.  135,  Laws  of 
1842,  §  26,  where  it  is  recited  that  "  when  a  person  in  in- 

ent  circumstances  not  a  pauper^  etc,"  {Cluip,  446  of 
1874,  TiL  1,  §  14.) 

By  §  1  of  chap.  491,  Laws  of  1871,  the  superintendents 
of  the  poor  of  Kings  county  are  hereafter  to  be  known  and 
designated  as  the  "  commissioners  of  charities  of  the  county 
of  Kings."  The  following  are  the  acts  relating  to  the 
County  Lunatic  Asylum: 


It 
Bl84 

paig 


Chap,  350,  LaroB  of  1851, 


i 

^1  §  2.  The  Bald  board  of  supervisors  are  hereby  also  auiborized  to 
^baise,  by  tax  or  loan,  a  aum  not  exceeding  fifty  tfiousand  dollurs;  the 
^BDoney  so  raised  shall  be  laid  out  and  cxpondecf  under  the  direction  of 
^Rhe  said  board  in  the  purchase  of  land,  and  the  erection  thereon  of  a 
new  lunatic  asylum,  or  either  of  said  objects,  as  may  be  deemed  ueoes- 


jary. 


Chap,  255,  Laws  of  1853. 


Sbctton'  1.  The  treasurer  of  the  county  of  Kinga  is  hereby  authorized, 
under  the  directions  of  the  board  of  supervisors  thereof,  to  borrow,  on 
the  credit  of  the  county,  a  sum  not  exceeding  fifty  thousand  dollars, 
and  to  give  his  official  bond  or  bonds  for  the  payment  of  the  siime, 
with  interest  annnally:  the  money  so  borrowed  to  be  laid  out  and 
expended  under  the  direction  of  the  said  board  of  enperWsora  in  the 
completion  and  furnishing  the  lunatic  asylum  on  the  county  farm,  in 
the  town  of  Flatbueh. 


Chap,  92,  Laws  of  1855. 


ISectiokI.  The  treasurer  of  the  county  of  Kings  ia  hereby  authorized, 
under  the  direction  of  the  board  of  supervisors  thereof,  to  borrow,  on 
the  credit  of  the  county,  a  sum  not  exceeding  the  sum  of  thirty-five 
thousand  dollars,  and  to  give  his  official  bond  or  bonds  for  the  pay- 
ment of  the  8ame,  with  intei*e&t  annually;  and  none  of  said  bouas 
ehall  be  disposed  of  for  less  than  the  par  value  thereof;  the  money  so 
^^orrowcd  to  be  laid  out  and  expended  under  tint  direction  of  tlie  said 
■board  of  supcrWsors,  in  the  completion  of  the  lunatic  asylum  on  the 
county  farm,  in  the  town  of  Flatbush. 
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Chap,  221,  Lmoa  of  1860. 

Section  1.  The  treafiurer  of  the  countj  of  Kings  is  hereby  anthoriied, 
under  the  direction  of  the  board  of  snpervifiors  thereof,  to  borrow,  oa 
the  credit  of  the  county,  a  sum  not  exceeding  fifty  thousand  doikrs, 
and  to  give  his  official  bond  or  bonds  for  the  payment  of  the  same, 
with  interest,  annually;  the  money  so  borrowed  ahall  be  bid  oat  and 
expended,  under  the  direction  of  the  said  board,  in  the  erection  of  im 
addition  to  the  lunatio  asylum  on  the  county  farm,  in  tho  town  of 
Flatbush. 

§  %.  The  said  board  of  supervisors  shall  cause  to  be  levied  and  ool- 
lectod,  and  paid,  annually,  such  sums  as  may  be  necessary  to  pay  the 
interest  on  tne  money  so  borrowed,  and  to  pay  the  principal  in  annual 
installmenta  as  the  same  becomes  due  ;  the  number  and  times  of  pay- 
ment of  said  installments  shall  be  determined  by  the  said  board  of 
supervisors  when  they  shall  give  the  first  directions  to  the  county  treaa- 
nrer  to  lK)rrow  money  under  this  act,  and  the  treasurer  shall  immd* 
diately  apply  tho  money  so  collected  and  paid  to  him  toward  the  pay- 
ment of  the  interest  and  principal  of  tho  money  so  borrowed. 

Chap.  546,  La^%  of  1867. 

Sectiox  1.  The  treasurer  of  tho  county  of  Kings  is  hereby  author- 
ized, under  the  direction  of  the  board  of  supervisors  of  Kings  county. 
to  borrow  on  the  credit  of  said  county  a  sum  not  exceeding  one  hun- 
dred and  tbirty-fivo  thousand  dollars,  and  to  issue  bonds  in  such  form 
as  the  said  board  may  prescribe,  for  tho  payment  of  the  same,  with 
interest  payable  annually,  or  semi-annually,  as  tho  said  board  maj 
direct;  the  money  so  borrowed  to  be  exponaed  under  tho  directioa  of 
said  board  in  tho  erection  of  a  building  or  buildings  for  the  care  of 
the  insane  ]>oor  of  the  said  county.  Such  bonds  shall  be  issued  in 
the  namo  and  under  tho  seal  of  tiio  county  of  Kings,  and  shall  be 
signed  by  the  chairman  of  the  board  of  supervisors  and  the  coonty 
treasurer,  and  countersigned  by  the  clerk  of  the  board  of  Bupervisora. 
Tho  said  clerk  shall  keep  a  record  showing  the  date,  amount  and  rate 
of  interest  of  said  bonds  respectively,  with  the  time  they  may  become 
duo. 

§  2.  The  said  board  of  supervisors  shall  cause  to  be  levied  and  col- 
lected and  paid  annually  such  sum  as  shall  bo  necessary  to  pay  the  inter- 
est on  tho  money  bo  borrowed,  and  in  the  year  eighteen  hundred  and 
eighty-two  such  sum  as  shall  bo  necessary  to  pay  the  principal  of  the 
money  so  borrowed*  and  tho  treasurer  shall  immediately  apply  tho 
mouoy  so  collucted  tind  paid  to  him,  toward  the  payment  of  tne  inter- 
eBt  aiid  principal  of  the  money  so  borrowed. 
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The  following  are  the  legislative  pro\nsion8  specially 
applicable  to  the  insane  of  this  county.  It  will  be  per- 
ceived by  §  0  of  this  act  that  the  county  is  authorized, 
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:e  New  York  and  Kings  county,  to  care  for  its  insane  of 

ivy  class : 

Chap.  92,  Laws  of  1S6S. 

;tiok  1.  The  insane  asylum  of  the  county  of  Monroe  shall, 
ir  the  passage  of  this  act,  be  a  separate  aud  distinct  institution 
rom  that  of  the  Monroe  county  poor-house,  and  the  Ixjard  of  Bu|)er- 
isors  of  said  county  shall  hare  the  sole  control^  management  and 
aperintendence  thereof. 
§  2,  The  board  of  supervisors  of  said  county  shall  have  full  power 
nd  anthority  at  any  annual  meeting  ur  at  any  special  meeting  of  tho 
oard  called  for  that  purpose,  after  the  passage  of  this  act,  bo  make 
U  needful  rules  and  regulations  for  the  management,  regulation, 
apport  and  control  of  said  asylum.  They  shall  also  have  power,  at 
nj  meeting  held  as  aforesaid,  to  elect  by  ballot  some  suitable  person 
9  act  in  the  capacity  of  warden  of  said  asylum,  a  majority  of  gaid 
oard  of  supervisors  being  necessary  to  elect,  who  shall  hold  his  office 
or  three  years,  unless  removed  by  said  board  of  Buj>erviBorsforincom- 
letencj,  misconduct  or  neglect  oi  duty.  Said  warden  shall,  before  ho 
nters  upon  his  duties  as  such  warden,  execute  and  deliver  to  the  said 
lou^  OI  supervisors  his  bond,  witli  two  or  more  sureties,  to  be  ap- 
iroved  by  said  board,  in  such  amount  as  said  board  of  supervisors 
QAv  require,  for  the  safe-keeping  and  true  accounting  of  all  moneys 
nd  other  property  which  may  come  into  his  possession  as  such  ward- 
n.  Said  board  of  aupen*isors  shall  fix  the  siilary  of  such  warden  and 
inch  other  subordinate  officers  as  may  be  by  them  deemed  necessary, 
knd  such  salaiT,  when  fixed,  shall  not  be  changed  during  the  term  of 
(ffioe  for  which  such  persons  may  be  cliosen. 

§  3-  The  said  board  of  supervisors  shall  have  power,  and  ifc  shall  be 
libeir  duty,  at  the  first  meetmg  after  this  act  takes  ollect,  to  elect  by 
ballot  three  freeholders  of  said  county  who  shall  constitute  a  board  of 
trustees  of  said  asylum.    The  ballots  used  at  such  election  shall  con- 
tain the  name  of  one  person,  and  the  person  having  the  greatest  num- 
^  of  votes  on  the  first  ballot  shall  be  elected  for  three  years  ;  the 
Knon  having  the  greatest  number  of  votes  on  the  second  ballot  shall 
^  elected  for  two  years,  and  the  person  having  the  greatest  number 
ol  votes  on  the  third  ballot  shall  be  elected  for  one  year ;  a  majority 
ot  the  votes  of  all  members  of  the  board  ehaU  bo  requisite   to  make 
mch  election  legal.     The  said  board  of  superviaors  shall,  at  each  an- 
nual meeting  thereafter,  elect  one  such  trustee  who  shall  hold  his 
office  for  three  years.    Said  trustees  shall  be  entitled  to  receive  mile- 
•§e  at  the  rate  of  five  cents  for  each  mile  traveled  in  the  necessaiy 
™barge  of  their  otficial  duties  in  going  to  and  returning  from  said 
Mjlum,  which  shall  bo  audited  by  said  board  of  supervisors  the  same 
»fl  other  county  charges,  and  Buch  trustees  shall  receive  no  other  pay 
wh»tcver. 

§4.  The  warden  shall  be  the  chief  officer  of  the  asylum  and  the 
^eral  superintendent  of  the  ground  and  buildings,  together  with 
Joe*faniiture  and  fixtures,  and  the  direction  and  control  of  all  persons 
^oerein,  subject  to  the  regulations  established  by  the  board  of  super- 
^isorg.  He  shall  also  ascertain  daily,  so  far  as  possible,  the  wants  and 
27 
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condition  of  all  patienta  in  said  asylum,  and  preecribe  their  treatment 
in  the  manner  directed  in  the  by-lawa.  He  shall,  from  time  to  time, 
give  6uch  orders  and  instructions  as  he  may  deem  best  calculated  to 
insure  good  condiict,  fidelity  and  economy  in  every  department,  and 
ke  is  authorized  and  empowered  to  maintain  salutary  discipline  among 
all  who  are  employed  in  the  asylum,  and  to  enforce  strict  compliance 
with  such  instructions,  and  uniform  obedience  to  all  the  rules  and  reg- 
ulations of  the  asylum.  He  shall  further  cauee  full  and  fair  accoonte 
and  records  of  all  his  doings  as  such  warden,  and  the  business  and 
operations  of  the  asylum,  to  bo  properly  kept  in  books  provided  for 
that  purpose,  which  books  shall  at  all  times  he  open  to  the  inspection 
of  the  trustees  or  board  of  supervisors,  or  any  committee  of  saia  board 
appointed  to  examine  the  same.  The  said  warden  shall,  by  and  with 
the  adiice  and  consent  of  said  trustees,  or  a  majority  of  them,  appoici 
all  subordinate  officeire  of  the  asylum,  the  number  of  such  officers  to 
be  fixed  aud  determined  by  the  by-laws  of  the  asylum. 

g  5.  The  warden,  under  the  direction  of  the  trustees,  or  a  majority 
of  them,  shall  make  all  purchases  for  said  asylum.  He  shall  preserve 
and  keep  the  origiual  bills  and  receipts,  with  full  copies  of  all  orden 
drawn  by  him;  make  all  contracts,  in  the  official  name  of  the  trnsteefc 
with  attendants  and  assistants^  keep  and  settle  their  accounts,  and 
shiill  also  keep  a  just  and  true  account  of  all  expenses  for  tiie  support 
of  patients,  incurred  in  their  behalf,  and  he  shall  be  strictly  account- 
able for  the  careful  keeping  and  economical  use  of  all  furniture,  stores 
and  provisions  provided  for  said  asylum,  and  during  the  third  week 
in  September  of  each  and  every  year  make  and  file  with  the  trustee*  a 
full  and  perfect  inventory  of  all  the  property  belonging  to  the  as)'!um 
in  and  about  the  premises,  with  an  appraisal  thereof  made  under  oath 
by  himself  and  some  discreet  houeunolder  of  the  county  of  Monroe 
wlm  shall  be  chosen  by  the  trustees  for  that  purpose,  which  inventory 
and  appraisal,  together  with  his  annual  report,  shall  be  presented  to 
the  board  of  supervisors  on  or  before  the  second  Tuesday  of  October 
thereafter. 

§  6.  The  board  of  Bupervisora  of  the  said  county  shall  have  power, 
at  any  annual  meeting  after  this  act  takes  effect,  and  it  shall  be  their 
duty,  to  cause  such  tax  to  be  levied  and  collected  on  the  taxable  prop- 
erty of  the  county,  aa  will,  in  their  judgment,  be  sufficient  to  defray 
all  expenses  of  the  asylum  during  tne  next  ensuing  year,  which  tax, 
when  so  levied  and  collected,  shall  be  paid  to  the  treasurer  of  said 
county  and  placed  to  the  credit  of  the  Monroe  county  insane  asylam, 
in  a  book  kept  for  that  purpose  ;  and  such  moneys,  so  collected  and 
paid  to  said  treasurer  as  aforesaid,  shall  be  used  for  the  support  and 
care  of  the  insane  in  said  county,  and  for  no  other  purnose  whatever. 
Said  moneys  may  be  drawn  by  the  warden  upon  his  oraer,  from  time 
to  time,  aa  the  same  maybe  needed  for  the  use  of  the  asylums. 

§  7.  The  said  warden  shall  have  full  power  to  enter  into  contract 
with  any  individual  of  said  county,  or  any  town  thereof,  or  with  the 
city  of  Rochester  in  said  county,  for  the  support  and  treatment  of 
any  insane  person  at  said  asylum,  upon  such  terms  as  he  may  d^m 
just ;  and  such  contract,  when  so  made,  shall  be  legal  and  binding 
upon  the  respective  parties;  the  payments  on  such  contracts  to  be 
made  to  the  said  warden,  who  shall  render  a  full  and  true  account 
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annually  to  eaid  board  of  supervisors  of  all  moneys  so  recoivod,  and 
also  the  number  and  nature  of  all  such  ooutracU  and  with  whom 
made. 

§  8.  The  warden  of  said  asylum,  by  the  direction  of  tho  board  of 
supervisors  of  said  county,  or  by  the  airection  of  the  trustees  of  said 
asylum,  shall  have  power  to  demand  and  receive  from  tho  State  luna- 
tic asylum  any  and  all  jxjrsona  who  now  are,  or  who  shall  bocomo, 
chargeable  hereafter  to  said  county,  or  to  any  town  or  city  in  said 
county,  and  the  managers  of  said  State  lunatic  asylum  Hhall,  on 
demand  as  aforesaid,  surrender  up  to  said  Monroe  county  insane 
asylum  any  and  all  persons  who,  at  the  time  of  making  such  dcmund^ 
shall  in  any  wise  be  chargeable  to  said  county  of  Monroe,  or  any  town 
or  city  in  said  county. 

§  9.  No  insane  person  or  lunatic  residing  in  the  county  of  Monroe, 
being  in  indigent  circumstances,  and  whose  maintenance  or  support 
shall  be  chargeable,  or  likely  to  become  chargeable,  to  said  county  or 
any  town  or  city  in  said  county,  shall  hereafter  be  ndmittcd  into  tho 
said  State  lunatic  asylum  upon  the  order  of  any  court,  justice,  judge, 
or  upon  the  authenticated  certificate  of  the  judge  of  said  county  of 
Monroe,  unless  such  order  or  certiticate  be  accompanied  by  the  written 
consent  or  approval  of  the  trustees  of  said  Monroe  county  asylum,  or 
^^he  chairman  of  the  board  of  supervisors  of  said  county. 


Chap.  143,  Laws  of  imi. 


%  236.  The  common  council  may  cauec  such  labor  in  manufactures, 
or  otherwise,  to  be  performed  by  tho  tenants  of  such  alms-house  as 
they  shall  prescribe,  and  may  provide  tho  materials  and  implements 
therefor  at  the  expense  of  the  city,  and  they  may  also  erect,  in  the 
said  alms-house,  proper  cells  and  rooms  for  the  confinement  and  care 
of  lunatics  and  idiots,  and  other  persons  confined  therein,  and  may 
provide  for  them,  and  for  the  care  of  such  lunatics,  and  may  contract 
with  the  supervisors  of  the  county  of  Monroe,  and  with  any  other 
person,  for  tne  support  and  care,  and  medical  and  surgical  attcudance, 
of  any  lunatics,  idiots,  insane,  sick,  diseased  or  maimed  i^ereons. 


» 


Chap.  633,  Laws  cf  1870, 


SEcnoir  1.  It  shall  be  the  duty  of  the  trustees  of  the  Monroe 
county  insane  asylum,  and  they  are  hereby  empowered  to  hear  and 
determine  all  questions  and  inquiries  in  relation  to  indigent  lunatics  and 
pauper  insane  who  may  be  committed  to  said  asylum,  as  to  whether  the 
maintenance  of  such  luuatics  and  pauper  insane  is  properly  a  charge 
upon  a  specified  town  in  the  county  of  Monroe,  or  upon  the  city  of 
Kochester,  or  upon  the  county  of  Monroe,  and  shall  certify  their  decis- 
ion to  the  hoard  of  supervisors  of  said  county,  and  the  said  board 
shall  cause  the  expenses  of  maintenance  as  aforesaid,  to  be  levied 
a^aiust  the  said  town,  citj^  or  county,  and  collected  as  the  said  board 
of  trustees  shall  thus  certify. 

§  2.  The  said  board  of  trustees  are  hereby  authorized  and  directed 
further,  when  any  lunatic,  not  indigent  or  a  pauper,  is  placed  in  said 
asylum,  to  charge  the  estate  of  such  lunatic  or  the  poraone  legEdly  respon- 
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Bible  for  Lis  maintenance,  And  to  coHect  the  same  at  such  timo  in 
year  ae  mav  be  detenniiied  by  the  board,  and  the  amount  eo  coUecl 
shall  be  applied  for  the  maintcnancD  of  said  lunatic,  and  the   boi 
shall  include  the  statement  of  such  collection  and  disbursement  in 
their  annual  report  now  required  by  law. 


Chap.  142,  Laws  of  1ST!. 


J 


AN  ACT  to  amend  chapter  one  hundred  and  one  of  the  laws 
of  eighteen  hundred  and  sixty-two,  entitled  "  An  act  in  rela- 
tion to  the  support  and  custody  of  indigent  insane  personfl 
of  the  county  of  Gtenesee." 

SEOnoN"  1.  Section  two,  chapter  one  hundred  and  one  of  the  laws  of 
eighteen  hundred  and  sixty-two,  is  hereby  amended  so  as  to  read  tt 
follows : 

§  3.  Whenever  the  county  judge  of  said  county  shall,  aftor  the  paa- 
sage  of  this  act,  make  a  certificate  concerning  any  insane  person  iu  in- 
digent circumstances,  not  a  pauper,  in  pursuuice  of  chapter  twenty, 
title  third,  part  first  of  the  Reyised  Statutes,  such  insane  person  shafl 
be  admitted  into  the  insane  asylum  connected  with  said  poor-boon 
mentioned  in  the  first  section  of  this  act,  there  to  remain  at  the  eipeaie 
of  the  town  in  said  county  in  which  such  insane  person  shall  have  » 
legal  settlement,  until  he  or  she  shall  be  restored  to  soundness  of  mind 
or'  shall  be  discharged  by  the  superiutendents  of  the  poor  of  mi 
county. 

§  2.  This  act  shall  take  effect  immediately. 

1.  This  act  is  the  fauriJi  of  a  series  of  acts  relating  to  the 
care  of  the  insane  in  Genesee  county,  which  will  be  found 
tabulated  in  chronological  order  in  the  chapter  on  the  History 
of  Lunacy  Legislation,  The  ambitious  title  of  the  first  act 
{Chap.  298  of  the  Laws  of  1860)  would  naturally  lead  to  the 
supposition  that  Genesee  county  had  provided  an  asylum 
suited  to  the  care  and  medical  treatment  of  all  classes  of  the 
insane,  whereas  in  fact  the  accommodations  there  existing,  in 
connection  with  the  poor-house,  are  still,  in  1877,  wholly  in- 
adequate for  the  comfortable  and  safe  maintenance  of  any 
other  class  of  lunatics  than  the  most  quiet  and  lutnnless 
chronic  cases. 

The  above  act  professes  to  be  an  amendment  of  the  secofid 
act  in  this  series,  viz.,  chap.  101,  Laws  of  1862.  But,  when 
this  latter  is  examined  chronologically,  it  will  be  foimd  that 
it  was  amended  in  both  its  sections  by  chap.  161,  Laws  of 
1863,  although  without  the  introduction  of  any  clause  re- 
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pealing  the  previous  act.  Practically,  however,  the  act  of 
1862  was  repealed  by  merger  in  the  subsequent  act  of  1863, 
revising  the  entire  subject-matter  of  ita  predecessor  The 
rule  is  well  settled  that  "a  statute  is  impliedly  repealed  by 
a  subsequent  one  revising  the  whole  subject-matter  of  the 
first."  {Sedgwick'a  Const  <&  Stat,  Law,  p.  105 ;  JBartleU  v. 
King,  12  Masa.  537;  Nichoh  v.  Squire^  5  Pick.  168; 
Dashv.  VanKleeck^l,  Johns.  477;  Cblumbian  Man.  Go. 
Vanderpool,  4  Cow.  556;    Min^r  v.  German  Savings 
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Bh,  3  Daly^  406.)  In  l^al  acceptation,  therefore,  the 
act  of  1862  not  being  in  existence  after  the  passage  of 
the  act  of  1863,  there  was  no  statute  eo  Tiominej  to  amend  in 
the  present  year ;  consequently  there  was  no  statute  to  which 
chap.  142  of  the  Laws  of  1877  can  be  made  to  apply. 

But,  if  any  doubt  can  arise  as  to  this  interpretation  of  the 
repeal  of  the  act  of  1862,  it  will  be  instantly  dissipated  by 
calling  to  mind  the  fact  that  by  chap.  446  of  the  Laws  of 
1874,  which  was  a  general  law,  entitled  "  An  act  to  revise  and 
oon^lUlate  the  statutes  of  the  State  relating  to  the  care  and 
custody  of  the  in^ane^^  etc.,  etc.,  all  special  and  local  acts  in  any 
way  repugnant  thereto  were  abrogated  by  a  general  repeal- 
ing clause.  {TiU  XI,  §  2.)  It  follows  from  this  as  an  inev- 
itable conclusion,  tliat  the  above  chapter  142  of  the  Laws  of 
1877  is  wholly  void  and  inoperative, 

^  Chap.  360,  Laws  of  1877. 

AN  ACT  in  relation  to  the  maintenance  of  the  chronic  insane 
I  poor  of  the  county  of  Clinton. 

Sbotiok  1.  All  chronic  insane  paupers  now  confined  in  tho  Willard 
Asylum  for  the  Insane*  who  have  been  sent  to  said  asylnm  from  tho 
county  of  Clinton,  and  all  chronic  insane  paujier  patients  now  in  said 
SBylum  chargeable  to  said  county,  and  who  have  buen  diBcharged  not 
recovered  from  the  State  Lunatic  Asylnm,  and  all  such  patients  as  shall 
hereafter  be  so  discharged  from  said  State  Lunatic  Asylum  shall  bo 
aent  to  the  county  poor-honse  of  said  county,  upon  the  demand  or  at 
the  roqaest  of  the  suponntendont  of  the  poor  of  said  county,  there  to 
remain,  chargeable  to  tho  towns  in  said  county  where  such  paupers  may 
have  legal  settlements,  and  the  expense  of  such  transfer  shall  be  charge- 
able to  the  towns  m  said  county  where  .such  paupers  may  hare  legal 
settlements.  ' 

§  %,  This  act  shall  take  effect  immediately. 
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1.  This  statute,  so  far  as  thecounty  of  Clinton  is  concerned, 
nullifies  clm2>ter  713  of  the  Laws  of  1871,  giving  to  the  State 
Board  of  Charities  the  right  of  exempting  counties  from  the 
operation  of  §  11 0  of  chapter  342  of  the  Laws  of  1 865,  requir- 
ing all  the  chronic  iuaaue  from  the  poor-houses,  and  those 
dischai'ged  from  State  asylums  as  uncured,  to  be  sent  to  the 
Willard  Asylum.  It  is  a  retrogression  from  the  poUcy 
established  by  the  State  in  the  organization  of  the  WiUard  ■ 
Asylum  for  the  Chronic  Insane,  and  in  derogation  of  the 
powers  of  exempting  counties,  granted  to  the  State  Board  of 
Charities,  as  the  proper  judge  of  the  competency  of  the 
provisions  made  by  such  counties  for  the  care  of  their  own 
chronic  insane. 

Chap.  363,  Laws  of  1871, 

AN   ACT  to  authorize   the  Orange  County  Asylum  for  the 
Chronic  Insane  to  receive  patients  or  inmates  from  adjo 
counties. 

Section  1.  All  judicial  officers,  magistrates  or  Buperintendents' 
the  poor  in  the  countiefiof  SuIUvan,  Ulster  and  Rockland,  now  having 
iurisdicLion  and  power  of  commitnaentover  chronic  insane  persons  or 
lunatics,  shall,  upon  the  passage  of  this  act,  have  power  and  authority 
to  commit  all  such  chronic  insane  persons  or  lunatics  to  the  Orange 
County  Asylum  for  the  Chronic  Insane,  near  Goshen,  in  said  county  of 
Orange,  provided  the  superintendent  of  the  poor  of  Orange  county,  or 
his  Bucceasors  in  oflBce,  shall  first  consent  thereto  in  writing  in  each 
case,  and  shall  enter  into  a  binding  and  valid  contract  on  behalf  of  the 
said  county  of  Orange,  with  the  proper  authorities  of  the  county  or 
counties  from  which  such  patient,  lunatic  or  chronic  insane  person  or 
persons  shall  be  committea,  for  the  maintenance  and  support  of  every 
such  person  so  committed  or  transferred  to  the  Orange  County  Asylum 
aforesaid. 

g  2.  The  provisions  of  this  act  shall  in  like  manner  and  upon  like 
conditions  be  extended  and  applied  to  such  chronic  insane  persons  as 
may  now  be  in  the  custody  of  either  of  the  superintendents  of  the  poor 
of  the  aforesaid  counties  of  Sullivan,  Ulster  or  Rockland. 

g  3.  Nothing  in  this  act  shall  be  so  construed  as  to  abridge  or  in 
any  manner  interfere  with  the  powers  or  duties  of  either  the  State 
Board  of  Charities,  or  the  State  Commissioner  of  Lunacy  in.  their  super- 
intendence and  management  of  the  chronic  insane.  J 

§  4:  Tliis  act  shall  take  effect  immediately.  v 

1,  This  statute  is,  in  spirit  and  intent,  similar  to  the  pre- 
ceding, with  the  additional  powers  granted  of  taking  the 
chronic  insane  from  the  countiea  of  Sullivan,  Ulster  and 
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'Rockland.  The  3d  section  is  superfluous  inasmuch  as  the 
statute  applies  exclusively  to  certain  enumerated  counties, 
and  for  distinct  purposes,  and  does  not  in  any  sense  "  abridge 
or  interfere  with  the  powers  or  duties  of  either  the  State 
Board  of  Charities,  or  the  State  Commissioner  in  Lunacy,  in 
their  superintendence  or  management  of  the  chronic  insane." 
i  The  foregoing  acts  show  very  plainly  the  increasing  dis- 
position on  the  part  of  the  counties  to  resume  the  care  of 
their  chronic  insane,  with,  in  many  instances,  an  ulterior 
hope  of  obtaining,  or  assuming  the  right  of  also  treating 
acute  cases  of  insanity.  This  is  often  done  now  by  a  con- 
nivance between  county  oflScers  of  all  grades,  who,  on  the 
plea  of  economy,  evade  the  law  relating  to  the  speedy  com- 
mitment of  recent  cases  to  State  Asylums,  and  thus  convert 
Poor-House  Asylums  into  manufactories  of  chronic  lunatics. 
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CosU. 

The  Revised  Statutes  having  established  a  distinction 
between  idiots  and  lunatics  by  terms  of  express  definitioa 
(2  B.  &,  Ft.  1,  OL  20,  m,  3,  §  37),  and  different  asyloins 
being  assigncfi  to  each  class  with  different  forms  of  custody, 
it  becomes  necessary  to  inquire  briefly  into  the  sources  of 
these  definitions,  before  treating  of  the  forms  of  procedur* 
incidental  to  the  judicial  establishment  of  a  case  of  luna^. 

At  common  law  the  phrase  rwn  compoa  vientis  was  used 
by  Coke  to  designate  all  forms  of  unsound  mind  deemed 
incapable  of  governing  themselves  or  managing  their  own 
affairs.  (1  Inst.  246;  1  Bl.  Comm,  302.)  The  term  **  idiot," 
on  the  other  hand,  has  always  described  but  one  class  of  in- 
dividuals, and  among  English  jurists  ia  a  legal  term  signi- 
fying a  pereon  who  has  been  without  understanding  from 
his  nativity  and  whom  the  law,  therefore,  presumes  is  never 
likely  to  attain  any.  (3  Mod.  44.)  But  imbecility  is  not 
regarded  at  law  as  the  coirelative  of  idiocy ;  nor  is  a  per- 
son of  weak  mind,  if  he  appears  othen\a8e  capable  of  go^r* 
eming  himself  and  his  estate,  deemed  to  be  of  unsoui 
mind.  (Ball  v.  Mannin,  1  Dow,  Fr.  0,  \_K  8.~\  392  ;  Shet 
ford,  3.) 

Unsoundness  of  mind,  such  as  constitutes  one  a  non  comr 
j>08y  under  our  statutes  means  a  total  incapacity  quoad  hcC) 
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from  whatever  cause  produced,  exhibiting  itself  in  a  per- 
son previously  in  the  enjoyment  of  full  mental  power. 
These  distinctions  as  recognized  by  our  courts  may,  there- 
fore, be  recapitulated  as  follows,  viz. : 

1st.  An  idiot  is  one  who  has  been  destitute  of  under- 
standing from  his  nativity,  and  has  not  ever  attained  and 
presumably  will  never  attain  the  mental  majority  com- 
mon to  men. 

2nd.  A  lunatic  is  one  who  has  lost  the  use  of  his  reason, 
but  may  have  lucid  intervals  during  which  his  acts  assume 
a  character  of  q^imsi  validity,  until  either  judicially  ratified, 
or  judicially  annulled, 

3d.  Persons  of  unsound  mind  properly  include  lunatics, 
as  well  as  iiU  othera  who  become  so  by  any  causes  not 
within  that  circle  of  acute  mental  disorders  represented  by 
sanity.  Thus,  those  under  delirium  or  temporary  derange- 
ent  from  disease  or  other  cause ;  or  those  who,  whether 
from  old  age,  sickness,  or  habitual  drunkenness,  become 
incapable  of  governing  themselves  or  their  estates,  are 
under  our  statutes  non  compotes  mentis^  or  persons  of  un- 

und  mind. 

4th.  Persons,  bom  deaf  and  dumb,  are  not  necessarily 
either  idiots,  imbeciles,  or  of  unsound  mind,  but  until  some 
test  of  their  mental  capacity  has  been  made,  the  presump- 
tions favor  such  a  view,  and  an  inquisition  should  be 
awarded  to  determine  the  question. 

So,  too,  persons  who  become  deaf  and  dumb  or  inca- 
pable of  correctly  receiving  or  communicating  any  ideas, 
8o  as  to  exhibit  an  intelligent  apprehension  of  the  nature 
and  consequences  of  the  act  they  are  performing.  Such 
may  be  the  results  flowing  from  attacks  of  apoplexy  with 
partial  recovery ;  eflEusions  within  the  cavities  of  the  braiu; 
forms  of  paralysis  interfering  with  speefch,  or  lastly,  aphaeia, 
None  of  these  conditions  necessarily  constitute  insanity, 
although  some  of  them  may  practically  amount  to  unsound- 
ness of  mind. 
28 
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A  commiasion  in  the  nature  of  a  writ  de  hinutico  inqui- 
rendo  may  be  awai'ded  in  any  of  the  foregoing  cases*  It 
may  issue  against  any  person,  wherever  residing,  who  has 
pro}>erty  within  this  State,  and  may  be  executed  at  any  point 
within  the  State  which  may  appear  most  convenient  for 
the  purposes  intended.  If  an  inquisition  has  been  taken  in 
a  foreign  State  against  a  resident  there,  it  may  be  perhape 
sufficient  evidence  to  warrant  an  inquisition  here  upon  a 
new  commission,  but  such  foreign  inquisition  will  not  of 
itself  authorize  the  sale  of  a  lunatic^s  estate  situated  here. 
These  principles  will  be  found  fully  discussed  in  their  ap 
propriate  places  beyond. 
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PETITION. 

The  method  for  obtaining  a  commission  of  lunacy  is,  by 
petition,  duly  sustained  by  affidavits,  and  presented  to  a  court 
of  competent  jurisdiction.  For  without  such  proceedings 
the  court  can  acquire  no  jurisdiction  to  appoint  a  committee 
or  to  order  a  sale  of  the  lunatic's  property,  (^Matter  cf 
Payn,  8  How.  220;  Matter  of  Mason,  1  Barb.  436.) 

A  petition  can  be  presented  by  the  relatives  of  the  al- 
leged lunatic,  by  a  husband  or  wife,  by  an  executor  of  & 
will  against  a  legatee  under  the  same  will,  by  a  trustee 
against  his  cestui  que  trust;  by  creditors  against  a  debtor, 
or  by  strangers.  (1  Moultcn^s  CL  Pr,  109  ;  Shelf  ord^  114; 
Ex  parte  Smith,  17  Leg.  Ink  332.) 

In  general,  the  nearest  relatives  of  the  alleged  lunatic 
have  the  preference  given  them  over  strangers  in  the  car- 
riage of  a  commission,  unless  there  be  some  valid  objection 
thereto.  {Ex  parte  Tomlinsoti;  Eke  parte  Br oadhur sty  1  Ves. 
<&  Bea.  59.)  But  it  will  be  granted  to  strangers  even  in 
preference  to  relatives,  where  the  latter  are  shown  either  to 
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*  According  to  the  report  of  the  Eagliah  CommiasionerB  In  Lunacj.  mmde  U 
1849,  H  ftppeare  thai  a  previous  inquisition  under  the  forms  directed  by  theCooit 
of  Chancery  ic,  in  fact,  practically  had,  in  but,  few  instoncefl,  or  in  a  very  inuJl 
proportion  of  the  whole  number  of  commitmentv  made  to  asylums  there.  Thai 
out  of  4,028  patients  in  Engand,  who  were  confined  in  asylums  on  the  lat  of  Jana* 
ary,  184^  but  345  had  been  found  icfiane  by  special  Inquisition. 
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have  misused  the  alleged  lunatic  or  to  be  for  any  reason 
unfit.  (1  Hussellf  348;  Skelford^  116.)  And  wherever  it 
appears  that  the  parties  applying  for  the  commiasion  are 
actuated  by  improper  motives,  the  carriage  of  it  will  be 
given  to  others,  since  the  object  to  be  kept  in  view  is  the 
protection  of  the  lunatic  and  his  interests,  (In  re  Whittaker^ 
4  My.  &  Or.  441.) 

In  England,  the  cost  of  a  commission  and  consequent  or- 
ders is,  relatively  speaking,  so  very  high,  that  in  the  case  of 
a  small  estate  much  of  it  might  be  consumed  in  procedure 
alone.  In  consequence  of  this  the  Court  of  Chanceiy  has 
power,  by  statute,  where  there  is  a  fund  belonging  to  luna- 
tics under  its  control,  to  direct  a  reference  to  a  master  in 
lunacy  to  inquire  into  and  report  upon  the  state  of  mind 
of  the  party,  and  thereupon  may  appoint  a  guardian  to  take 
charge  of  him  and  his  estate,  in  like  manner  as  if  he  had 
been  found  by  inquisition  a  lunatic.  (8  fl&  9  YicL,  Gh. 
100,  §§  94,  95.) 

The  application  for  a  commission,  by  whomsoever  made, 
must  be  sustained  by  affidavits  showing  that  there  is  good 
reason  to  suspect  that  the  party  is  of  unsound  mind.  Facts, 
as  well  as  conclusions,  must  be  recited  in  them.  And  these 
affidavits  should  also  be  accompanied  by  one  or  more  medi- 
cal certificates  under  oath,  substantially  verifj-ing  the  alle- 
gations set  forth  in  the  petition.  Unless  these  preliminary 
proofs  ai'e  strong  enough  to  amount  to  a  probability  of  in- 
sanity, the  court  will  not  entertain  the  application.  (1 
Mo^dion^s  CL  Pr.  109  \ExpariePerss6, 1  MoU.  219  ;  Es  parte 
Lincoln^  1  Brewst,  392,)  The  reason  for  this  rule  is,  that 
the  mere  issuing  of  a  commission  against  an  individual  en- 
gaged in  a  large  business,  and  having  numerous  agents  act- 
ing under  powers  from  him,  might  give  rise  to  consequences 
of  a  most  disastrous  character  to  his  interests  and  the  com- 
munity. An  act  of  such  a  responsible  kind  as  that  will  not 
be  performed  by  any  court,  except  upon  evidence  amount- 
ing to  a  very  strong  probability.   And  cases  are  reported  in 
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England  where  the  court,  before  granting  the  commission, 
has  caused  the  alleged  lunatic  to  be  examined  by  physicians 
of  its  own  selection,  in  order  to  be  certified  of  the  fact  by 
disinterested  parties.  (1  Shdford^  72  ;  Matter  of  Payn,  8 
Hmo.  Pr.  220.) 

In  ^  parte  TorrdiTiaon  (1  Ves,  &B,)  the  court  said,  that 
the  true  point  to  consider  on  such  an  application  is,  whether 
it  is  for  the  benefit  of  the  lunatic  or  his  property  that  a  com- 
mission should  issue.    This,  therefore,  is  the  legal  test 
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JDRISDIOTION  OP  CODBTS  IN  MATTERS  OF  LFNACT. 

The  Supreme  Court,  as  the  constitutional  successorof  the 
Court  of  Chancery,  the  County  Courts,  and  the  several  city 
courts,  having,  by  statute,  jurisdiction  given  them  over  the 
persons  and  estates  of  idiots,  lunatics,  persons  of  unsound 
mind  and  habitual  drunkards,  may  each  issue  commissions 
of  lunacy.  (  Vide  TiL  %d,  OJuip.  446  of  1874,  amdCodeoj 
Oiv,  Pro.y  §  340.)  But,  in  the  exercise  of  that  jimsdiction, 
they  will  be  governed  in  every  case  by  the  particular  ci^ 
cumstances  existing  at  the  time  the  action  is  brought.  {Kop- 
pel  V,  Heinrichs,  1  Barh.  449.)  Thus,  whenever  a  lunatic  has 
lands  or  persona]  property  in  this  State,  although  domicUed 
abroad,  these  courts  may  issue  a  commission  of  lunacy.  Or 
if  a  foreigner  temporarily  resident  here  becomes  insane,  a 
committee  of  his  person  and  estate  may  in  like  manner  be 
appointed  ;  and  if  it  be  showTi  to  be  for  the  mental  and  physi* 
cal  advantage  of  such  lunatic  that  he  should  be  sent  home, 
the  court  may,  in  its  discretion,  order  the  same  done.  {Matiet 
of  Colah,  3  halif,  529.) 

In  England  it  has  been  a  well-established  principle  that  b 
commission  might  be  granted  against   a  foreign  resident 
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there,  or  against  an  Englishman  residing  abroad.    (Stock  on 
Non  Compos  Mentis  94 ;  In  re  Southcole^  Amb,  109 ;  In  re 
Soiomajor,  Z.  i?.,  9  Ch.  677;  In  re  Gamier^  L.  M,,  13  Eq. 
532;  41  L,J.  C%.  419.) 

In  Ex  parte  Smith  (1  Swanst.  3.)  a  commission  of  lunacy 
was  directed  to  be  executed  in  the  neighborhood  in  which 
the  lunatic  resided  prior  to  his  lunacy,  and  not  in  that  to 
which  he  had  been  conveyed,  although  evidence  was  given 
of  his  inability  to  bear  removal.  And  the  ground  there  taken 
was  that  the  court  could  not  grant  a  commission  to  be 
executed  at  any  other  place  than  the  residence  of  the  alleged 
lunatic.  For  a  man  cannot  be  said  to  reside  in  a  place  to 
which  he  has  been  carried,  while  he  had  not  mind  enough 
to  intend  a  change  of  residence.  {Ex  parte  Hall^  7  Vea. 
261.) 

It  is  needless  to  say,  however,  that  such  commission  can- 
not be  executed  outside  the  limits  of  the  State,  although  it 
can  be  at  whatever  point  therein  may  be  specified  by  the 
court  as  most  convenient  for  all  parties.  {Matter  of  Per- 
kins, 2  Johns,  Oh.  125;  Matter  of  PeitU,  2  Paige,  174; 
VAmmireaux  v.  Croshyy  lb,  422;  Matter  of  Ganse,  9 
lb.  416;  Matter  of  Taylor,  lb,  611;  Matter  of  Colah,  3 
Daly,  529 ;  In  re  Sotomaj(yr,  L,  R.,  9  Ch.  677 ;  In  re  Gar^ 
mer,  L.  R,  13  Eg.  532.) 

And  it  must  be  remarked  in  this  connection  also,  that, 
the  civil  jurisdiction  of  States  not  being  extra-territorial,  it 
follows  that  a  foreign  comraission  will  not  authorize  the 
sale  of  a  lunatic's  estate  under  it,  when  situate  in  New  York. 
Hence  an  inquisition  (le  novo  must  be  taken  here,  and  a  new 
committee  appointed.  {Matter  of  Perkins,  2  Johns.  Ch. 
124  ;  1  Sch.  &  L.  307;  2  Vesqf,  Jr,,  587 ;  Matter  of  Pettit,  2 
Paige,  174;  Matter  of  Neally,  26  How.  Pr.  402.)  See  "  Coin, 
mittee.^^ 

In  order  also  to  prevent  frauds  in  proceedings  of  this 
kind,  commissioners  may  be  required  to  give  the  lunatic 
due  notice  of  the  time  and  place  of  executing  the  commis- 
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sion,  although  the  luuatic    resides  outside  of   the  State.     | 
{Mattel'  of  Tr<m},  1  Paige,  580 ;  Matter  of  PeUity  2  lb, 
174.)     But  the  service  need  not  be  personal,  if  it  be  shown 
that  he  cannot  be  reached.      {Mutter  of  Mussdlj  1  Barh. 
CK  38.)     In  such  case  it  may  be  made  by  publication. 

The  petition  for  a  commission  against  a  non-resident  muat 
showj  condusively,  that  the  alleged  lunatic  is  the  owner  of 
property  situated  within  this  State.  It  is  iiot  sufficient 
to  state  that  fact  in  the  affidavits  annexed  to  the  petition, 
(Matter  of  Fmder,  2  Barb,  Oh.  306.) 

The  court  also  has  the  power,  in  the  exercise  of  a  sound 
discretion,  to  direct  the  issuing  of  a  new  commission  of  lu- 
nacy, when  from  the  evidence,  or  othervrise,  there  is  no  doubt 
that  the  jury  must  have  erred  in  finding  that  the  party  pro- 
ceeded against  was  not  of  unsound  mind.  {Matter  of  Lasher^ 
2  Barb.  OL  97;  Matter  of  Donegal,  2  Veaey,  Sr,,  408.)       ■ 

In  relation,  however,  to  disposing  of  the  property  of  any  ' 
lunatic,  there  is  a  limitation  upou  the  jurisdiction  of  courts, 
founded  in  the  necessity  of  first  establishing  a  legal  reason 
by  matter  of  record  for  the  exercise  of  such  authority.  AoM 
cordingly,  it  has  been  held  that  courts  had  no  jui'isdiction 
to  appoint  a  committee  of  a  lunatic,  or  order  a  sale  of  his 
property,  upon  petition  of  his  friends  and  relatives,  before 
a  commission  of  lunacy  had  been  issued  and  returned 
{Matter  of  Fayn,  8  How.  Pr.  220 ;  MaUer  of  Barker,  8 
Johns,  Oil.  QS2]  Matter  of  Perkins,  75. 1 24 ;  MaUer  of  Potiif 
2  Paige,  174  ;  Matter  of  Morgan,  7  lb.  236.) 

Although  the  verdict  of  a  jury  be  necessary  to  give  con- 
trol of  the  person  and  estate  of  a  lunatic  to  the  court 
issuing  the  commission,  a  provisional  jurisdiction  over  bol 
attaches  itself  to  the  order  granting  such  commission,  an< 
the  court  may,  by  injunction,  interfere  to  protect  the  alleged] 
lunatic  and  his  interests  until  the  finding  of  the  inquis 
tion.     {Bryce  v.  Qraham^  2  Wils.  &  8h.  515.) 

The  court  may  also  restrain  persons  from  removing  an 
alleged  lunatic  out  of  the  country,  provided  it  be  sathfac- 
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torily  established  that  the  party  is  a  fit  subject  for  a  com- 
mission and  there  is  cause  for  apprehending  such  removal. 
{Lady  Man^a  Qzse,  AmbL  82.)  And  in  the  Matter  of 
Wing  (2  Hun.,  671),  where  the  committee  of  a  lunatic  had 
removed  him  out  of  the  State,  he  was  ordered  to  bring  him 
within  it  once  a  week  so  that  the  lunatic's  wife  might  have 
access  to  him.*  (  Vide  In  re  Wykeham^  1  Tarn.  t&  Muss. 
537.) 

An  order  may  also  be  obtained  from  any  court  of  com- 
petent jurisdiction  allowing  access,  by  coimsel  or  friends, 
to  a  person  held  in  custody  as  a  supposed  lunatic,  for  the 
purpose  of  enabling  him  and  his  friends  to  oppose  the 
commission.     {In  re  Fletcher,  Shelf ord,  126.) 

The  powers  exercised  by  courts  of  equity  over  the 
estates  of  lunatics  are  exceedingly  wide.  They  may,  in 
fact,  do  any  thing  consistent  with  the  support  of  the  luna- 
tic and  the  protection  of  his  estate.  It  has  accordingly 
been  held,  that,  after  providing  for  his  suitable  raainten. 
ance  and  the  protection  of  the  estate,  the  court  may,  out 
of  the  surplus  estate  of  the  lunatic,  provide  for  the  sup- 
port of  parties  not  his  kin,  when  satisfied  that  the  party 
would  himself  have  done  so  if  sane.  In  the  same  way  it 
may  make  an  allowance  for  the  education  of  children 
adopted  by  him ;  may  authorize  his  committee  to  keep  up 
the  lunatic's  family  establishment  in  the  manner  habitual 
with  him ;  may  authorize  him  to  place  in  the  lunatic's 
hands  small  sums  of  money  to  be  expended  in  charity,  so 
long  as  he  seems  competent  to  make  a  wise  distribution  of 
the  same,  and  may  even  authorize  the  committee  to  con- 
tribute toward  the  support  of  religious  institutions  in 
which  the  lunatic  had  worshiped,  to  the  same  amount  in 
the  aggregate  as  formerly  But  the  committee  may  not 
exepend  any  portion  of  these  funds  upon  general  objects  of 


*  It  aliould  be  made  a  felocy  b^  statute  to  remoTe  any  lunatic  baring  property 
within  this  State,  to  a  fnrei^  jurlBdiction,  either  immediately  before  or  pending 
proceedings  in  lunacy  against  him.  Such  an  act  U  r&rely  dona  exc«pt  Xrom  Binlo- 
ter  motlT«.  * 
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charity  to  which  the  lunatic  did  not  contribute  when  aane. 
(^Matter  of  Heeney,  2  Barb.  QL  326.)  So,  also,  a  weekly 
allowance  haa  been  ordered  out  of  the  surplus  income  of 
a  wealthy  lunatic  to  needy  collateral  relatives  who  were 
supposed  to  be  her  next  of  kin,  though  their  title  as  such 
had  not  been  established,  and  for  whom  the  lunatic,  while 
sane,  had  expressed  an  intention  to  make  some  provision. 
{In  re  Foster,  5  Z.  R.  CL  G99 ;  SO  L.  J,  CL  808 ;  18  W. 
R.  986 ;  2S  Z,  T,  N.  6\  233.) 

The  doctrine  that  a  lunatic's  maintenance  is  first  to  be 
secured  out  of  his  estate  before  any  claims  whatsoever  against 
it  can  be  satisfied,  was  applied  to  the  fullest  extent  In  rs 
Adey  (1  Cooper^  225),  where  Lord  CoTiENH.AJki  refused  to 
make  an  order  satisfying  a  liability  of  a  lunatic,  until  it  WM 
proved  to  his  satisfaction  that  enough  of  his  estate  would*^ 
be  left  for  his  maintenance.  It  would  seem  from  this  that 
in  equity  the  fund  necessary  to  support  a  limatic  is  an  ex- 
press trust  distinguishable  from  his  general  estate,  and  to 
be  kept  inviolate  as  against  any  and  all  claimants.  AVTiat- 
ever,  therefore,  is  most  conducive  to  the  lunatic^s  inte^ 
ests  will  be  done  as  matter  of  legal  right.  Thus  the 
funds  of  a  non-resident  lunatic,  in  the  custody  of  the  court, 
may  be  transferred  to  the  State  of  the  lunatic^s  residence, 
upon  the  production  of  a  certified  transcript  of  the  proceed- 
ings in  lunacy,  including  the  appointment  of  the  applicant 
as  guardian  or  committee  of  the  person  and  estate  of  tie 
lunatic,  and  upon  the  execution  of  a  bond  with  good  secur- 
ity in  a  penalty  sufficient  to  cover  the  fund  in  the  keeping 
of  the  court,  with  special  reference  to  this  fund  and  properly 
conditioned.     {Olantmi  v.  Wright,  2  Tenn.  Oh,  342.) 

Where  a  lunatic  wife  has  a  separate  estate,  it  may  be 
applied  to  her  future  maintenance,  in  case  her  husband'* 
estate  is  insufficient  for  that  purpose.  But  this  can  only  be 
done  after  permission  granted  by  the  court.  {JEdwards  v, 
Abrey,  2  Coop.  177 ;  Peters  v.  Grote,  7  Sim.  38.) 
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TITLE  SECOND, 


COMMISSIONS  OF  LTTNAOT. 


Under  the  feudal  system,  tlie  common  law  of  England 
made  no  provision  for  pauper  lunatics.  Whether  they 
happened  to  belong  to  the  class  of  villeins  regardant^  or 
villeins  in  grosSy  they  appear  to  have  been  equally  un- 
cared  for  by  the  sovereign  authority  of  the  realm.  Inas- 
much, also,  as  they  were  simply  base  tenants,  a  people  liv- 
ing in  servitude  to  the  lord  of  the  soil,  like  the  cattle  upon 
it,  the  lo3s,of  mind  in  any  one  of  them  produced  as  little 
effect  upon  the  legal  status  of  things  in  the  manor  as 
would  the  death  or  incapacity  of  any  beast  of  burthen. 
■either  justice  nor  humanity  toward  men  could  be  ex- 
pected to  spring  from  a  system  of  predial  servitude  which, 
reflecting  its  influences  upon  jurisprudence,  left  charity  to 
floujush  only  in  the  bosom  of  the  church.  Laws  were  then 
made  only  for  freemen  and  freeholders,  and  paupers, 
bhether  sane  or  insane,  had  to  find  protection  and  suste- 
mtnce  whenever  they  could  at  the  hands  of  private  benev- 
olence.    (See  History  of  Lunacy  Legislation^  ante.) 

We  seek  in  vain,  therefore,  for  any  general  laws  desig- 
nating the  duties  of  the  State  toward  them  as  chai  itable 
objects.  And  it  is  perhaps  as  much  from  this  cause  as 
from  the  teachings  of  the  church  that  sprang  up  the 
abundance  of  gifts  to  charitable  uses  in  England, 

But  as  soon  as  the  element  of  property  asserts  its  pres- 
ence in  the  history  of  a  class,  we  perceive  the  sensitiveness 
of  th©  law  to  immediately  secure  it  against  waste  or  s^wlia- 
tion.  Hence,  in  England,  the  king,  as  the  sovereign  lord  of 
the  domain  and  assumed  protector  of  all  his  subjects,  as 
bon  as  he  was  judicially  informed  that  any  one  possessed 
of  lands  and  tenements  was  an  idiot,  claimed  the  right  of  a 
beneficial  use  therein  to  himself,  in  return  for  the  protection 
afEorded  by  him.     "  And,  therefore,'*  says  Fitzherbert  (jk 
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Nat  JBrev.  232),  **  when  the  king  is  informed  that  one  wha^ 
bath  lands  or  tenements   is   an   idiot  and   is   a   natural 
from   hia   birth,   the   king  may   award   his    writ    to  the 
eseheator  or  sheriff  of  the  county  where  such  idiot  is  to 
inquire  thereof."    The  whole  transaction  seemed  to  turn  as 
much  upon  the  opportunity  to  increase  the  revenues  of  the 
crown,  being    in    fact  regium  mv/nuSy  as  it    did  uponn 
humanity  to  the  idiot.    For  Lord  Hardwicke,  in  JSr  part4i 
JSoutfieote  {^Afnbl.  Ill),  observed  that  he  could  not  find  a 
single  writ  directed  to  the  eseheator  to  inquire  of  lunacy, 
because  the  eseheator,  being  an  officer  of  the  crown,  in 
cases  of  lunacy  where  no  profits  go  to  the  crown,  the  writ 
was  never  directed  to  him. 

Previous  to  the  passage  of  the  statute  "cfo  prerogativa 
regis  (17  E^.  2,  oh,  10)  the  custody  of  an  idiot  and  of 
his  lands  was  vested  in  the  lord  of  the  fee.  {Fleta^  Lib.  1 J 
ch.  1 1,  §  10.)  And  it  is  probable  that  the  number  of  theae" 
persons  may  have  been  great  enough  to  give  rise  to  the 
necessity  of  extending  a  more  disinterested  supervision 
over  them,  and  their  estates,  than  would  be  likely  to  hap* 
pen  at  the  hands  of  their  immediate  lord.  The  writer 
above  cited  says,  in  fact,  that  these  trusts  were  much 
abused,  an  evident  reason,  therefore,  for  removing  them 
from  the  grasp  of  private  cupidity  and  placing  them  under 
the  immediate  care  of  the  crown.  These  would  seem  to 
be  the  causes  in  which  originated  the  necessity  for  an  in- 
tervention of  the  king's  prerogative  over  lunatics,  through 
his  chancery,  in  the  form  of  writs  of  inquiry  in  cases  of 
alleged  mental  incapacity, 

Com7nisswns  of  lunacy  are  proceedings  of  comparatively 
modern  times.  Originally  they  consisted  of  writs  issued  in 
chancery,  of  which  only  two  forms  were  known,  viz. :  the 
writ  **de  idiota  inquirendo  et  examinando^^  and  the  writ 
"  duTTi  fuit  TWTi  compos  mentis.''^  (^Fitzkerhert  N,  B,^  202 
and  232.)  The  writ  "  de  hincUico  iiiq^iiirendo  "  is  of  recent 
date,  not  being  mentioned  by  Fitzherbert     It  will  be  re- 
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membered  tliat  Lord  Coke  did  uot  coiiBider  tlie  word  *'  lu- 
natic "  material  as  a  term  of  definition,  but  included  it  in 
the  general  class  of  "  iiO)i  compos  "  of  which  he  made  four  va- 
rieties. The  term  **  lunatic  "  as  a  designation  does  not  appear 
in  any  of  the  old  writs,  and  Lord  Hardwicke  condemned  its 
use  as  founded  in  eiTor  and  fim>er8tition.  (^Ms  jyarie  jBarvi- 
sley,  3  Atk.  168.)  Even  aa  late  as  his  day,  there  were  in 
Englaud  but  two  forms  of  writ  for  inquiring  into  the  mental 
capacity  of  an  alleged  n&?i  compos,  viz. :  the  writ  ck  idiota 
inquirendo  and  the  writ  de  lunatico  iftquireiido,  and  if  the 
jury  could  not  find  that  the  party  came  within  either  of 
these  classes,  no  committee  could  be  appointed. 

The  manifest  injustice  of  thus  leaving  many  weak-minded 
persons  without  the  protection  of  a  court  of  equity  led  to  a 
relaxation  of  the  former  rule,  and  in  Lord  Elbon's  day  com- 
missions began  to  be  issued  in  cases  where  they  would  not 
previously  have  been  granted.  These  were  not  technical 
commissions  of  lunacy,  but  commissions  in  the  nature  of 
writs  de  Iwnatico^  wherein  it  was  not  necessary  to  estal)lish 
lunacy,  but  simply  that  the  party  was  of  unsound  mind  and 
incapable  of  managing  his  aflfairs.  Thus  in  Gibson  v.  Jeyes 
(6  Vesey^  272),  which  was  a  case  of  imbecility,  Lord  Eldon 
observed  that  it  was  a  question  "  whether  this  case  might 
not  support  a  commission,  not  of  lunacy,  but  in  the  nature 
of  a  writ  de  lunatico^  in  which,  it  must  be  remembered,  it 
is  not  necessary  to  establish  lunacy  but  it  is  sufficient  that 
the  party  is  incapable  of  managing  his  own  affairs."  And 
in  another  similar  case  this  same  high  authority  said  that 
"a  commission  of  lunacy"  is  not  confined  to  strict  insanity, 
but  is  applied  to  cases  of  imbecility  of  mind,  to  the  extent 
of  incapacity  from  any  cause,  as  disease,  age  or  habitual  in- 
toxication.    (Hidffway  v.  Darwin^  8  Ves.  64.) 

Lord  EBSKiifE  in  Mc  parte  Ora/wmer  (12  Vesey^  445),  re- 
iterated the  views  expressed  by  Lord  Eldon,  and  held  that 
a  commission  of  lunacy  was  applicable  to  incapacity  from 
causes  distinct  from  lunacy.     It  will  be  evident  from  these 
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rulings  how  strongly  the  tide  had  turned  since  Lord  Hakd. 
wicKE  in  Mo  pa/rte  Bamsley  (3  Ath,  169,  A.  D.  1744),  de- 
cided that,  although  there  might  be  mental  incapacity  in  a 
party,  stUI  no  return  to  the  inquisition  would  be  good  which 
did  not  find  the  party  of  unsound  mind.  And  the  ground 
upon  which  he  rested  this  ruling  was,  that  while  he  was 
desirous  of  maintaining  the  prerogative  of  the  crown  in  ita 
just  and  proper  limits,  yet,  at  the  same  time,  he  must  take 
care  not  to  make  a  precedent  of  extending  the  authority  of 
the  crown  so  as  to  restrain  the  liberty  of  the  subject  and  his 
power  over  his  own  peraon  and  estate,  further  than  the  law 
would  allow,  H 

In  our  own  State  Chancellor  Kent  gave  an  early  assent  to  ^ 
the  doctrine  announced  in  the  English  decisions.  And  on  a 
similar  question  coming  before  him,  in  the  case  of  Barker 
(2  Johns  Ch.  233),  gave  his  entire  approbation  to  thecouree 
pursued  by  Lords  Eldon  and  Erskixe.  Barker  was  not 
a  lunatic,  nor  yet  an  idiot,  but  a  feeble  minded  old  man, 
incapacitated  by  advanced  age  for  the  management  of  hifl 
own  aflfaij*s.  A  commission  was  accordingly  issued  and  a 
finding  of  unsound  mind  returned.  In  referring  to  the 
duty  of  courts  of  equity  to  issue  commissions  in  the  nature 
of  wiits  ^  ^-u^ia^w^o,  wherever  there  was  a  reasonable  doubt 
of  a  party's  capacity  to  manage  his  own  affairs,  the  chan- 
cellor, while  reviewing  the  English  authorities,  said:  h 

*^Lord  Hardwicke  disclaimed  any  junsdiction  over  the 
case  of  mere  weakness  of  mind,  yet  it  is  certain  that  when 
a  person  becomes  mentally  disabled  from  whatever  cause 
the  dieabilitj'  may  arise,  whether  from  sickness,  vice,  casu- 
alty, or  old  age,  he  is  equally  a  fit  and  necessary  object  of 
guardianship  and  protection.  The  Court  of  Chancery  is  the 
constitutional  and  appropriate  tribunal  to  take  care  of  those 
who  are  incompetent  to  take  care  of  themselves.  There 
would  be  a  deplorable  failure  of  justice  without  such  a 
power.  The  object  is  protection  to  the  helpless,  and  the 
imbecility  of  extreme  old  age,  when  the  powera  of  memory 
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and  judgment  have  become  extinct,  seems,  as  much  as  the 
helplessness  of  infancy,  to  be  within  the  reason  and  neces- 
«ity  of  the  trust." 

And  proceeding  further  to  justify  the  issuing  of  commis- 
sions in  cases  of  general  mental  incapacity  without  the 
presence  of  actual  insanity,  he  observed  :  "  It  is  evident 
that  Barker  is  not  a  lunatic,  within  the  legal  meaning  of 
the  term.  He  is  not  a  person  who  sometimes  has  under- 
standing and  sometimes  not.  He  is  rather  of  that  class 
described  by  Lord  Coke  as  non  compos  mentis^  (Cb. 
«.,  246,  A.) 

An  inquisition  may,  therefore,  be  awai*ded  for  any  cause 
which  substantially  incapacitates  a  party  to  manage  his 
affairs.  It  matters  not,  therefore,  whether  the  party  he  re- 
duced to  this  condition  by  disease,  or  old  age,  or  habitual 
intoxication.     {Ex  parte  Tracy^  1  PaigSy  580.) 

b  Any  thing  which  reduces  the  mental  capacity  of  an  indi- 
vidual to  such  a  degree  as  to  permanently  unfit  him  to  com- 
prehend the  nature  and  necessities  of  his  own  affairs ;  to  take 
in  the  position  which  those  affairs  occupy  to  others,  and  the 
provision  necessary  to  be  made  to  secure  himself  against  the 
ordinary  risks  and  contingencies  of  husiness^  may  be  said  to 
render  him,  in  contemplation  of  law,  unfit  to  manage  his 
affairs.     Although  not  properly  a  lunatic,  he  is  still  in  the 

Heye  of  the  law  non  compos  mentiSy  s.nd  a  proper  subject  for 

Kan  inquisition  of  lunacy. 

~  However  probable  may  be  the  existence  of  the  fact  of 
lunacy,  it  must  still  be  sufficiently  well  substantiated  to  satis- 

»fy  the  judgment  of  the  court  to  which  application  for  a 
commission  is  made,  since  the  court  cannot  act  on  conjecture 
alone.  Therefore  in  She'n.voo^l  v.  Sanderson  (19  Vea,  286), 
Lord  Eldon  observed  that  **  before  a  commission  issues,  the 
duty  of  that  person  who  has  authority  to  issue  it,  requires 
him  to  have  evidence  that  the  object  of  the  commission  is 
of  unsound  mind  and  incapable  of  managing  his  affairs  and 
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for  that  purpose  the  evidence  of  medical  men  is  generally 
produced." 

But  it  is  not  every  case  of  mental  weakness  or  imbecil- 
ity which  will  authorize  a  court  of  equity  to  exercise  the 
power  of  appointing  a  committee  of  the  person  and  estate. 
In  order  to  justify  the  esercise  of  such  a  power  it  has  been 
held  that  the  mind  of  the  individual  must  be  so  far  im- 
paired as  to  be  reduced  to  a  state  which,  as  an  original  in- 
capacity, would  have  constituted  a  case  of  idiocy.  {Mat- 
ter  of  Morgan,  7  Paige,  286  ;  Matter  of  S/und,  40  Maw, 
Pr,  204.)  Although  there  certainly  are  degrees  in  idiocy,  f 
it  is  doubtful  whether  the  standard  thus  selected,  as  popu- 
larly understood,  is  not  a  lower  one  than  courts  could  gen- 
erally, or  even  safely,  adopt  in  exercising  guardianship 
over  the  feebleminded.  Every  day  furnishes  evidence  of 
the  existence  of  certain  minds  which,  far  above  idiocy  in 
intensity  and  extensity  of  power,  are  yet  shown  by  experi- 
ence to  be  incapable  of  governing  themselves  or  managing 
their  affairs.  Without  being  idiots,  they  are  still  capable 
of  being  included  among  the  7U)n  compos  cla.S8.  It  was  ioM 
this  feeble  class  that  Lord  Hardwickx  referred,  when  he 
observed  that  it  might  be  well  if  a  curator  or  tutor  should 
be  set  over  prodigal  and  weak  pei-sons  as  in  the  civil  law. 
(Me  parte  Barmley,  3  Ath.  169.) 


ISSUIXO  THE  COKKISSIOM', 

When  a  case  appears  privta  facie  to  be  one  of  idiocy 
lunacy,  unsoundness  of  mind,  or  habitual  drunkenness,  the 
court  will,  in  general,  gi-ant  the  application  for  a  commis- 
sion, though  it  is  not  by  law  compelled  to  do  so.  (2  Barh, 
CIi.  Pr,  229.)  In  Ex  parte  Tomlinaon  (1  Ves,  &  Bea.  57) 
Lord  Eldon  observed  that  the  court  was  not  bound  to 
issue  a  commission  of  lunacy  merely  because  the  fact  of 
lunacy  was  established.  That  matter  was  in  the  discretion 
of  the  court,  and  to  be  regulated  alone  by  the  benefit  to 
the  lunatic,   vnth  reference   to    the  care  of    hib    person 
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property,  but  not  of  course.  lu  saying  this  te  evi- 
dently meant  that  there  were  cases  of  well-establiahed 
lunacy  where  the  expense  of  a  commission  was  not  war- 
ranted by  the  value  of  the  estate  to  be  protected. 

If  the  alleged  lunatic  be  a  non-resident  of  the  State 
having  property  here,  the  petitioner  must  establish  this 
fact  by  proof,  since  it  will  not  be  sufficient  to  allege  it  in 
affidavits  annexed  to  the  petition.  Without  such  proof 
there  is  nothing  on  which  a  couit  can  found  its  jurisdic- 
tion. {Matter  of  NeaUy,  26  How.  Pr,  402.) 
■  Upon  an  order  being  granted  and  filed  with  the  clerk  of 
the  court,  the  commission  will  then  issue.  The  commission 
should  be  previously  prepared  acct^trdiug  to  the  re- 
quired form,  and  handed  to  the  clerk  to  be  endorsed  and 
sealed.  Three  persons  are  usually  named  in  it,  of  whom 
kne  should  be  a  counselor  of  the  couiij  and  one  a  physi- 
cian. The  technical  inquiries  as  to  the  lunacy,  the  value 
of  the  real  and  personal  estate  of  the  lunatic,  and  the  an- 
nual rents  and  profits  of  the  same,  and  who  are  his  rela- 
tives, ai'e  legal  questions  to  be  passed  upon  by  the  jury, 
and  none  of  them  consequently  must  be  omitted  in  the 
commission. 

The  execution  of  the  commission  must  be  public  and 
openly,  as  in  case  of  any  issue  tried  by  jury.  Hence  it  has 
been  held  that  a  person  proceeded  against  as  a  lunatic,  ex- 
cept in  cases  of  confirmed  and  dangerous  madness,  is  enti- 
tled to  reasonable  notice  of  the  time  and  place  of  executing 
the  commission,  and  a  reasonable  time  within  which  to 
produce  his  witnesses.  And  in  order  to  compel  their  at- 
tendance he  is  entitled  to  subpceiuis  from  the  commission- 
ers, as  any  other  defendant.  A  neglect  or  refusal  on  tlieir 
part  to  issue  them  will  invalidate  their  proceedings.  (/w7 
parte  Pla/nky  3  Am.  L,  J,  618;  Ex  pa/rte  Lincoln,  1 
Brewat.  392.)  Nor  is  this  rule  suspended ,  in  the  case  of 
non-residents.  (Matter  of  Pettit,  2  Paige^  174.)  But  it 
is  not  necessaiy  that  notice  stLOuld  be  served  on  him  per- 
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sonally  when  it  is  evident  that  he  keeps  out  of  the  way  to 
avoid  service.  And  should  any  circumstances  be  present 
which  afford  a  satiafaetory  reason  for  not  serving  such 
notice  upon  him  ,  they  should  be  stated  in  the  petition  so 
that  the  court  may  authorize  a  suspension  of  the  rule  in 
the  commission  itself.     {Matter  of  Traay^  1  Paige^  580.) 


FLAOB  OF  EXBOUnirO    COHMISSIOK. 

The  fact  of  lunacy  may  be  ascertained  wherever  most 
convenient  to  the  parties  concerned.  And  it  is  immaterial 
for  this  purpose  whether  the  alleged  lunatic  be  an  actual 
resident  or  not  of  the  State.  Provided  only  he  have  prop- 
erty within  the  jurisdiction  of  the  court,  its  process  may 
issue.  {Ex  parts  Sontlicote,  2  Ves.,  8r,,  401 ;  JSz?  parte 
BaheVj  19  Ves,  340.)  Where,  therefore,  a  lunatic  having  fl 
property  in  this  State  was  domiciled  in  an  adjoining  one, 
the  court  authorized  the  commission  to  be  executed  in  the 
neighboring  county  which  was  most  convenient  and  near- 
est the  lunatic's  residence,  {Matter  of  Pettitj  2  Pai^e, 
174 ;  Matter  of  Perkins,  2  Johm.  Ch.  124.) 


POWBRa    AND    DUTIES    OP    GOUUISSIONBRS. 


»'>^t1 


TLe  commissioners  are  empowered  to  issue  subpoenas,  and 
may,  in  case  of  necessity,  obtain  attachments  to  compel  the 
attendance  of  witnesses.  They  may  also  issue  a  precept  to 
the  sheriff  requiiing  him  to  summon  a  jury  of  not  less  than 
twelve,  nor  more  than  twenty-four  good  and  lawful  men  of 
the  county,  to  come  before  tbem  at  a  certain  time  and  place 
mentioned  therein,  for  the  purposes  named  in  the  commis- 
sion. They  may  also  compel  the  production  of  the  lunatic 
before  them  for  their  inspection  and  that  of  the  jury,  if 
deemed  desirable,  and  this,  in  all  cases  wherever  possible, 
should  be  done,  (2  Barb.  Ck  Pr.  233 ;  Matter  of  Pussell^ 
1  Bark  Oh.  R.  38.)  Should  any  custodian  of  the  lunatic 
or  other  person  interpose  to  prevent  this  inspection  he  may 
be  punished.     Thus,  in  Lord  Wenman's  case,  his  wife,  who 
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was  an  Irish  peeress,  and  had  charge  of  his  person,  was  com- 
mitted for  contempt  for  not  producing  him  when  required, 
(1  P,WmB.  701),  or  if  the  persons  having  charge  of  the 
lunatic  carry  him  out  of  the  State,  the  commission  may  still 
be  executed  in  his  absence.  {Mo  parte  Ilahe^  2  Ves»^  Sr,, 
405.) 

So,  also,  the  commissioners  must  act  with  judicial  im- 
partiality, and  in  no  way  interfei^e  with  the  course  of  pro- 
cedure in  selecting  a  jury.  Hence  upon  the  execution  of  a 
commission  de  luriatk'Oy  it  is  the  duty  of  the  sheriff  alone 
to  select  and  to  summon  the  jurors^  and  it  is  both  improper 
and  irregular  for  the  commissioners  to  dictate  what  persons 
are  to  be  summoneJI.     {Matter  of  Wager^  6  Paige.,  11.) 

No  statute  requires  that  the  commissioners  should  be 
sworn,  the  order  granting  the  commission  giving  them 
plenary  authority  to  act  without  taking  any  preliminary 
oath  of  office. 

In  conducting  the  trial  it  is  usual  for  the  person  first 
nhmed  upon  the  commission  to  act  as  president,  to  admin- 
ister the  oath  to  the  jury ;  to  read  and  explain  the  com 
mission  to  them ;  to  swear  and  examine  the  witnesses,  who 
must  testify  both  as  to  the  lunacy  of  the  party,  his  next  of 
kin,  and  the  value  of  his  real  and  personal  property.  And 
some  one  of  the  commissioners  should  also  charge  and  in- 
struct the  jury  as  to  the  matters  to  be  found  by  them  in 
their  verdict.     (2  Barh.  CL  Pr,  233.) 

In  the  case  cited  below,  Chancellor  Walworth,  in  dii'ect- 
ing  the  manner  in  which  the  jury  should  be  charged,  says, 
"but  without  argument  of  counsel  on  either  side."  Now 
since  it  was  always  a  settled  rule  of  practice  in  our  Court 
of  Chancery,  that  any  party  against  whom  a  commission 
of  lunacy  was  awarded  could  be  represented  by  counsel 
(1  Moulton-a  Ch.  Pr.  110),  we  know  of  no  principle  of 
law  which  would  authorize  the  commissioners  to  refuse  per- 
mission to  such  coimsel  to  address  the  Jury.  For  it  might 
become  a  very  essential  part  of  his  duty  to  enlighten  the 
30 
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jury  upon  the  value  or  significance  of  the  evidence  intro- 
duced, and  we  do  not  well  see,  how,  without  great  injus- 
tice to  the  parties  interested,  any  counsel  could  legally  be 
restricted  to  the  examination  of  witnesses  alone.  Such  a 
restriction  has  certainly  never  existed  in  England,  and  the 
question,  therefore,  has  never  called  for  special  adjudica- 
tion. Nor  if  raised  before  any  of  our  courts  do  we  believe  ■ 
it  would  receive  any  countenance.  " 

In  the  Matter  of  Arnhout  (1  Paige^  497),  Chancellor 
Walworth  laid  down  the  following  as  the  rules  to  be  ob- 
served by  the  commissioners  in  charging  the  jury,  viz. :  The 
jury  are  to  be  instructed  that,  if  twelve  or  more  of  them 
find  that  the  party  is  not  incompetent,  they  are  to  deliver 
their  verdict  accordingly,  or  if  the  same  number  decide 
against  his  competency,  that  they  then  find  and  determine 
the  other  facts  directed  to  be  inquired  of,  and  that  if  twelve 
of  them  cannot  agree  either  way,  they  report  the  fact  to 
the  commissioner  in  order  that  their  return  be  made  accord- 
ingly. And  in  relation  to  every  legal  question  arising  in 
the  execution  of  the  commission  a  majority  of  the  commis- 
sioners must  decide. 

DUTY  OF  SHERIFF. 

The  duty  of  the  sheriff  in  executing  the  precept  of  the 
commissioners  is  to  select  and  summon  the  jurors  to  attend 
at  the  time  and  place  named  therein,  and  without  sugges- 
tions from  any  one,  not  even  the  commissioners,  as  to  the 
persons  to  be  selected  ;  to  attend  the  inquisition  in  person^ 
yet  not  to  remain  in  the  room  with  the  jury  during  their 
deliberations.    (Matter  ofWa^er^  6  Paige,  11.) 

When  once  the  jury  are  sworn,  although  the  number 
may  be  larger  than  is  necessary  for  a  legal   inquisition,  n 
one  can  be  withdrawn  without  impairing  the  validity 
the  proceedings,     (Teboitfa  Ca^e^  9  Abb.  211.) 

And  if  any  challenges  to  jurors  are  made,  it  la  for  the 
commissioners  to  decide  upon  their  validity, 
Wager,  6  Paige,  11.) 


I 


I 


1 


.^ 


PROCEDURE  IN  LUNACY, 


235 


INQUISmON. 

An  inquisition  or  inquest  of  office  at  common  law  was  an 
inquiry  made  by  tjie  King's  officer,  being  either  a  aLeriff, 
coroner,  or  escheator  virtute  offi^di^  or  by  commissioners 
specially  appointed,  concerning  any  matter  relating  to  the 
King's  revenues.  It  was  in  tlie  nature  of  a  suit  brought  by 
the  King  to  establish  his  title  by  proof  of  the  facts  upon 
which  his  title  depends.  The  object  of  an  office  was  to 
provide  a  remedy  for  enforcing  the  right.  (^Tornlyri's  Diet,, 
Inquest;  Co.  Litt,  310,  5.)  Under  the  statute  32  Henry 
VIII,  ch.  46j  the  court  of  Wards  and  Liveries  was  established 
to  superintend  and  regulate  these  inquiries*  The  abolition 
of  this  court  at  the  restoration  and  the  substitution  of  com- 
missions in  the  nature  of  writs  of  inquiiy  long  ago  changed 
the  whole  significance  of  this  method  of  procedure  in  Eng- 
land. In  our  own  country  the  old  doctrine  of  inquest  of 
office  in  relation  to  real  property  has  only  come  up  for  adju- 
dication in  a  few  cases  of  alienage,  but  haa  been  so  modified 
by  treaties,  acts  of  Congiesa  and  statutes,  as  to  be  seldom 
alluded  to  now.  {Fairfax  v.  Hanter\^  Lessee,  7  Crajich; 
U,  S.  V.  Repeniigny^  5  Wall.  311.)  The  subject  is  now 
generally  merged  in  that  of  Escheats,  as  provided  for  by 
statute.     {JohiiB&n  v,  Hari^  3  Joliiis.  Cos.  322.) 

In  the  execution,  however,  of  commissions  of  lunacy,  the 
inquisition  or  inquest  of  office  retains  its  usual  significance. 
It  is  still  a  proceeding  tending  to  the  forfeiture  of  civil  rights 
over  one's  person  and  property,  dependent  upon  the  degree 
of  mental  incapacity  establiahecL  Its  effects  are  legally 
tantamount  to  an  office  found  for  the  State,  Avith  this  con- 
dition that,  upon  a  restoration  to  reason,  of  the  party  once 
insane,  he  may  have  a  supersedeas,  and  resume  the  control 
of  his  property.  The  forfeiture  although  continuous  with 
the  insanity  is  not,  therefore,  an  absolute  one.  No  change 
in  this  respect  hiis  been  made  in  the  trust  assumed  by  the 
State,  through  its  courts,  in  the  estate  of  a  lunatic,  since  the 
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statute  17  Edw.  2.     Its  Bpirit  still  animates  mt£<aMfi»ttt» 
dis,  nur  jurispnidenee.  ^H 

The  usual  manner  of  bolding  an  inquisition  of  lunacy  is 
this; 

The  commissioners,  sheriff  and  jurors,  together  with  the 
witnesses,  being  assembled  at  the  place  and  time  appointed, 
counsel  in  behalf  of  the  commission  and  of  the  lunatic  may 
also  be  present.     The  trial  thereupon   proceeds,   with  or 
without  the  presence  of  the  lunatic,  as  the  case  may  he. 
But  the  commissioners  and  the  jury  may  demand  a  view  of 
and  question  the  lunatic,  and  as  before  shown  may  compel 
the  person  having  him  in  custody  to  produce  him.     If  a 
previous  order  for  this  purpose  has  not  been  issued,  and  if, 
on  the  order  so  given,  the  lunatic,  if  able  to  be  removed  (if  ^ 
not,  the  jury  or  some  of  them  may  visit  the  lunatic  and  r^f 
port  to  the  rest),  is  not  produced,  the  commissioners  should 
return  the  fact  to  the  court  whereupon  an  attachment  will 
issue  against  such  parties  as  for  a  contempt,  with  costs.    (1 
MauUon's  GL  Pr.  110;  1  Grant,  204 ;  Ex  parte  Southcot^,  2 
Ves.,  Sr,,  401 ;  S.  C,  AmhL  111 ;  Lord  WenmmCs  case^  1  i*. 
Wms,  701;  Matter  of  Rnssdl,  1  Bark  Ok  R  38.) 

The  alleged  lunatic  may  always  be  present  if  he  ple^ises. 
It  is  a  privilege,  from  which  he  cannot  be  excluded  without 
invalidating  the  proceedings.     (^Mo  parte  Orawmet^  12  Fiea 
445 ;  £k  parte  Russell^  1  Barb,  CK  R,  38 ;  ffiiichman  v. 
Richie,   Bright.   181  ;  Ex  parte  Lincoln^  1  BrerosL  392 
The  witnesses  are  then  examiued  first  a.s  to  the  lunatic ;  ne 
as  to  the  value  of  the  real  and  personal  property  of  the  1 
natic,  and  lastly  as  to  who  are  his  next  of  kin.     Couns 
may  then  be  heard  on  either  side,  and  the  jury  having  been 
duly  charged  by  one  of  the  commissioners  as  to  the  matters 
to  be  determined  by  their  finding,  thereupon  retire  to  delib- 
erate by  themselves.     It  is  illegal  for  any  one,  even  the 
sheriff,  to  be  present  at  such  time.  (Matter  of  Arnhmd,  1 
Paige,  498.)     The  jury  having  deliberated  upon  the  matter 
of  inquiry,  the  inquisition  which  has  previously  been   pre- 
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pared  with  blanks  is  read  to  tliem,  and  they  direct  in  what 
way  these  blanks  are  to  be  filled.  The  commissioners  and 
jury  then  sign  and  seal  the  inquisition,  which,  when  execu- 
ted, should  be  a  full  response  and  return  to  the  commission, 
in  relation  to  all  matters  therein  to  be  inquired  of.  The 
inquisition  is  thereupon  annexed  to  the  commission,  with  the 
following  return,  viz. :  "The  execution  of  this  commission 
appears  in  the  schedule  hereunto  annexed,"  and  the  whole 
should  be  filed  in  the  office  of  the  county  clerk.  (1  Maul- 
Urn's  CL  Pr.  Ill ;  2  Bark  Ch,  Pr.  233.) 

It  is  the  usual  practice  on  the  return  of  a  commission  to 
move  for  an  order  confirming  the  same,  upon  reading  the 
commission,  return  and  imjuisition.  But  the  commission 
may  be  quashed  and  a  new  one  directed,  in  case  of  miscon- 
duct, or  apparent  insufficiency  of  the  return ;  or  a  motion 
may  be  made  for  leave  to  traveree  the  same  by  any  party 
aggrieved.  And  whenever  any  finding  is  to  be  contested, 
the  court  will  direct  notice  to  be  given  to  the  other  paity, 
so  that  as  many  of  these  applications  as  can,  may  be  heard 
together.  {Matter  of  Chri^tWy  5  Paige,  242.)  Under  such 
circumstances  the  first  order  granted  may  be  one  directing 
that  the  lunatic  be  brought  into  court  for  inspection,  and  if 
the  coxul;  be  not  satisfied,  the  next  order  may  award  an  is- 
sue at  law  to  be  made  up  under  the  direction  of  the  court 
and  conducted  as  directed ;  and  a  provisional  order  may, 
meanwhile,  be  made  for  the  care  of  the  lunatic^s  estate,  un- 
til the  fact  of  the  lunacy  be  decided  by  a  verdict.  The  pro- 
ceedings on  the  feigned  issue  and  on  return  of  verdict  being 
as  above  directed,  if  no  new  trial  or  appeal  interpose  any 
further  obstacles,  the  petition  for  the  appointment  of  a 
committee  which  hail  been  prepared  and  presented  on  the 
return  of  the  commission  and  inquisition  may  then  be 
acted  upon.     (1  Movltoiia  Ch.  Pr,  111.) 


NEW   COMMISSION. 


It  being  entirely  within  the  discretion  of  the  court  to  con- 
Arm  ornot  the  finding  of  an  inquisitioUj  it  follows  that  such 
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a  proceeding  may  be  set  aside  whenever  it  is  found  to  have  I 
been  either  irregular  in  its  execution,  in  violation  of  the 
statute,  or  whenever   again   the   verdict  is  plainly  against 
evn  deuce. 

Thus  an  inquisition  has  been  set  aside  because  the  alleged 
lunatic  had  no  notice  given  him  of  its  occurrence    {MaUer 
of  Tracy ^  1  Paige,  581) ;  because  a  stranger  was  appointed 
committee  without  the  assent  of  the  relatives  of  the  lunatic 
and  without  a  reference  {^Lamoree's  case^  11  Abb.  274;  8. 
C,  32  Bark  122,  ami  19  Hotiy,  Pr,  375) ;  because  the  com- 
missioners directed  the  sheriff  to  summon  certain  persons  aa 
jurors  {^Matter  of  Wager^  6  Paige,  11)  ;  because  the  sheriff 
entered  the  room  where  the  jury  were  deliberating  upon 
their  verdict  and  conversed  with  them  (^Matter  of  Aniho^    , 
1  Paigey  498)  ;  because  the  inquisition  did  not,  in  its  return,™ 
conform  to  the  statute,  and  find  the  party  an  idiot,  lunatic 
or  person  of  unsound  mind  {Matter  of  Morgan^  7  Paige, 
236;  but  see  Matter  of  MasoJi,  1  Barb.  S.  0.  436);  or  be- 
cause the  commissioners  refused  to  issue  subpoenas  in  behalf 
of  the  alleged  lunatic  {^Ex parte  Plaiiky  3  Avi,  X.  t/^  518). 
An  inquisition  may  also  be  set  aside  upon   the  personal 
examination  of  the  lunatic   by  the  court,  and  of   the  evi- 
dence  adduced  upon  the  trial,  showing  that  the  jury  erred 
in  finding  their  verdict.     But  in  such  case  the  introduction 
of  new  evidence,  where  no  valid  reason  can  be  shown  why 
the  same  was  not  produced  upon  the  trial,  will  not  be  per- 
mitted ex  parte  to  contradict  the  verdict,  unless  there  has 
been  gross  error  or  undue  prejudice  exhibited  on  the  part 
of  the  jury.     {Matter  of  Russell^   1   Ba/rb,    Ch,   B,    38S 
Matter  of  Tehotit,  9  Abk  211.)  ' 

But  a  mienomer  merely  of  the  lunatic  in  the  inquisition 
and  other  proceediitgs  will  not  of  itself  invalidate  thent 
For  it  may  be  corrected  by  an  oi-der  entering  such  correo^ 
tion  into  future  documents  in  which  such  lunatic's  name  iff^ 
mentioned,  the  only  point  to  be  considered  being  the  estab- 
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lishment  of  his  identity.  {In  re  Orawford^  1  MyL  &  Or, 
340.) 

The  death  or  incapacity  of  one  of  the  commissioners 
will  render  it  necessary  to  suspend  the  execution  of  the 
commission,  and  to  issue  a  new  one.  {SMford^  p.  83,  \8t 
ed.) 

Where  the  inquisition  and  proceedings  have  been  set 
aside  for  any  cause,  a  second  commission  cannot  be  issued 
on  the  original  petition,  because  the  continuance  of  the 
ons  upon  which  the  first  was  based  cannot  be  presumed 
at  law,  but  must  be  proved  de  iwvo.  {Hinchman  v.  liichie^ 
Bright,  144,  182.) 


FEBS  OF  C0MMISSIOFEE8. 

On  the  execution  of  a  commission  of  lunacy,  etc.,  the 
commissioners,  for  every  day  they  are  necessarily  em- 
ployed in  hearing  the  testimony  and  taking  the  inquisition, 
shall  be  entitled  to  an  allowance  to  be  fixed  by  the  court. 
The  committee  of  a  lunatic,  idiot,  or  drunkard,  may  pay  to 
the  petitioner  on  whose  application  the  commission  was 
issued,  or  to  his  attorney,  the  costs  and  expenses  of  the  ap- 
plication, and  of  the  subsequent  proceedings  thereon,  in- 
cluding the  appointment  of  the  committee,  and  without  an 
order  of  the  court  for  the  payment  thereof,  when  the  bill 
of  such  costs  and  expenses  has  been  duly  taxed  and  filed 
with  the  clerk  in  whose  office  the  appointment  of  such 
committee  is  entered,  provided  the  whole  amount  of  such 
coats  and  expenses  does  not  exceed  fifty  dollars.  But 
where  the  costs  and  expenses  exceed  fifty  dollars,  the  com- 
mittee shall  not  be  at  liberty  to  pay  the  same  mthout  a 
special  order  of  the  court  directing  such  payment.  {Su- 
preme Court  Hulee,  No,  77 ;  Matter  of  CUipp^  20  How.  Pr. 
385.) 

And  when  no  attorney  is  employed  they  are  entitled  to 
the  same  fees  that  he  would  be  for  the  same  services  ren- 
dered-    As  to  attorneys'  fees  in  such  cases>  see  (3  R,  S, 
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629,  902)  Code  of  Pr.,  §  307.     {Brockwwy  v.  JemtU,  16 


Ba/th,) 


The 


quest  of 


i 


FeeH  of  jurors,      me  jurors  sworn 
office  are  each  entitled  to  twelve  and  a  half  cents.     (3  jB,  ^ 
S.  912.)  % 

The  prosecutor  of  a  charge  of  lunacy,  if  the  same  be 
made  in  good  faith,  will  not  be  compelled  to  pay  coste, 
even  though  the  inquisition  fail  to  establish  the  fact 
charged.     (Brower  v.  Fis/ter,  4k  Joh/ns,  Ch,  440.) 

It  has  also  been  held  that  a  solicitor  has  no  legal  claim 
f^ainst  a  lunatic  for  opposing  unsuccessfully  a  commission 
against  him.  But  the  court  may,  in  its  discretion,  allow 
him  costs  where  the  fact  of  the  lunacy  was  so  much  b 
doubt  that  the  chancellor,  if  applied  to,  would  have 
directed  such  opposition  upon  the  execution  of  the  com 
mission.     {Matter  of  Oonklm,  8  Paige,  460.) 


TITLE  THIRD. 


DTQUEST  OF  0PPIC8  AND  ITS   EPFKCTS, 

There  are  three  forms  of  fixiding  to  a  commission  of  lun- 
acy, one  of  which  must  always  be  returned  in  the  verdict 
of  the  Jury,  namely :  Idiooy,  lunacy  m*  unsoundness  of 
miixd.  Whatever,  therefore,  may  be  the  views  entertained^ 
by  the  jury  as  to  whether  the  individual  exactly  correfl 
sponds  to  this  or  that  class- t}^e  (tf  mental  disorder,  they 
must,  nevertheless,  come  to  some  definite  conclusion.  For 
all  practical  purposes  it  may  be  said  that  there  are  but  two 
general  classes  of  mental  impairment  at  law,  the  first  being 
idiocy,  which  implies  arrest  of  development  from  birth; 
the  second  being  known  as  unsoundness  of  mind,  which 
includes  every  form  of  lunacy  or  mental  infirmity  to  what- 
ever cause  due,  exhibiting  itself  in  a  mind  of  previous 
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'  ordinary  power.  The  legal  phrase  non  coTnpos  meniia  cov- 
ers all  foims  of  mental  inipainuent.  It  is  a  term  of  precise 
definition.  But  imbecility,  which  may  attain  to  idiocy, 
on  the  one  hand,  or  remain  localized  within  the  limits  of 
mental  infancy  on  the  other,  ia  not  a  term  of  definition  at 
law.  It  describes,  therefore,  no  class  to  which  any  fixed 
standard  of  mental  power  can  be  applied. 

In  cases  of  idiocy  no  time  of  beginning  need  be  stated 
in  the  return  of  the  inquisition,  for  idiocy  implies  at  law 
mental  incapacity  from  birth.     (^Pro<lgers  v.   Frazier^  3 
^_Mod,  43  ;  Lord DonegaPa  Oase,  2  Ves,,  aSk,  408.) 
^m    But  in  cases  of  lunacy  or  unsoundness  of  mind,  the  re- 
^vtnm  should  state  definitely  fi»m  what  time  the  disorder 
^^began,  since  the  inquisition  may  thus  overreach  acts  which 
the  lunatic  has  performed  affecting  his  property,  and  over 
which  the  court  can,  therefore,  extend  its  equitable  protec- 
tion.    {SJidfordy  p,  116.)     In.  re  miittaker  (4  My.  <&  Or. 
441)  Lord  Cotteniiam  said  that  the  law  required  and  the 
jury  were  bound  to  ascertain  the  period  at  which  tlie  lun- 
acy began, 
^^    It  ia  usual,  also,  to  state  in  a  return  of  limacy  whether 
the  party  is  with  or  without  hicid  intervals.    And  although 
it  has  been  held  in  England  that  the  omission  to  do  so  will 
not  invalidate  a  finding  {&  part^  Bmmsley^  3  Ath  168; 
'     Ex  parte  Ferney  5  Ves,  450),  because  thei'e  any  party  whose 
rights  of  action  or  title  are  oven-eached  by  the  inquisition 
may  have  his  traverse  yet  in  this  State,  where  such  is  not  a 
matter   of  course,  every   reason  on    which  the  value  of  a 
lucid  interval  at  law  rests,  demands  that  so  important  a  fact 
should  be  made  part  of  the  inquisition,  and  necessarily  also 
of  the  finding.     The  rights  of  bona  jkh  purchasers  or  cred- 
itors are  entitled  to  the  same  pi'otection  fi'om  a  court  of 
,     equity  as  are  the  interests  of  the  lunatic.    Aud  if  this  be  so, 
^Khen  we  are  logically  broiighl;  to  the  conclusion  that  any 
finding  which  does  not  state  whether  the  lunatic  is  with,  or 
3J —         -  
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without,  lucid  intervals  should  be  deemed  invalid  for  want 
of  definiteness. 

Ab  in  the  writs  de-  id/ht'a  inquvreftdo  and  de  lunatm  in- 
quireiulo,  the  jury  are  instructed  aa  to  what  matters  they 
are  to  inquii'e  of,  the  issue  always  arising  upon  a  suggestion 
whether  a  certain  party  be  or  not  an  idiot  or  a  lunatic,  so 
the  finding  must  be  consistent  with  the  commission  and 
follow  in  the  same  words»  or  in  words  to  the  same  effect 
Hence  it  has  been  held  that  a  court  of  equity  cannot  ac- 
quire any  authority  over  the  person  or  estate  of  a  lunatic 
or  person  of  unsound  mind,  unless  the  verdict  be  couched 
in  legal  terms.  And  that  if  any  special  veniict,  qualifying 
by  its  tenns  the  express  scope  uf  the  issue  involved,  be 
returned,  the  court  cannot  receive  it.     (^Me parte  Ora/rmsr^ 

This  rule  was  early  re-aiBrmed  by  our  courts,  and  in  Bar- 
ker's case,  before  cited,  it  was  held  that  the  jury  must  find 
in  so  many  words,  that  "the  party  is  of  unsound  mind  and 
mentally  incapable  of  managing  his  affaira"  A  further 
endorsement  of  the  same  doctrine  was  made  by  Chancellor 
Walworth  in  a  leading  case,  that  of  Mv  parte  Morgaii  (7 
Paige^  236) ;  there  a  commission,  in  the  nature  of  a  writ  (ii 
Imiatico,  directed  the  jury  to  inquire  whether  Morgan,  who 
was  alleged  to  be  of  unsound  mind,  was  a  lunatic,  an  idiot 
or  of  unsound  miud  and  mentally  incapable  of  governing 
himself  and  managing  his  affairs.  The  finding  of  the  jury 
was  that  "  he  was  incapable  of  governing  himself  and  of 
managing  his  affairs  inconsequence  of  mental  imbecility  and 
weakness,"  The  court  refused  to  accept  the  return  and  \^ 
appoint  a  committee,  on  the  ground  that  the  jury  must  dis- 
tinctly find  that  the  i)arty  wjih  of  nnscymul  mind  aa  well  as 
mentally  incapable  of  governing  himself  or  managing  his 
affairs.  In  this  ruling  he  was  fully  sustained  by  thecoma 
pursued  in  the  English  courts^where  inquisitions  have  been 
quashed  with  returns  finding  a  person  "  not  sufl&cient  to 
manage  his  person  and  estate  "  {Ex  parte  Read^  1  Ath.  160) ; 
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"not  of  sufficient  understaading  tomauage  her  own  affairs  " 
(JEzj  parte  Harvey,  3  Atk,  169)  ;  "not  a  lunatic,  but  inca- 
pable" {^Eqc parte  AsJitoii^  3  Atk.  169)  ;  '*not  a  lunatic,  yet 
not  proper  to  take  care  of  his  affaii-s  iluringhis  fits"  (^ 
parte  liaise^  2  Ves.,  Sen.,  405,  a?ul  3  AtL  173)  ;  "  worn  out 
with  age  and  incapable  of  managing  her  own  affaire" 
{Wall's  caee,  3  Atk  173;  Shelford^p.  138). 

And  in  Pennsylvania  it  has  been  held  that  a  finding 
that  a  party  "  by  reason  of  old  age  and  long  continued 
sicknesa  has  become  so  far  deprived  of  reason  and  under- 
standing as  to  be  wholly  unfit  to  manage  his  estate  "is 
not  sufficient  to  constitute  him  in  the  eye  of  the  law  Twn 
compos  vientis.  {^Ex parte  Beauviotit,  1  Wk.  52 ;  McElrorfs 
case^  6  W,  &  /S  451 ;  (hmm,  v.  Schneider,  59  Pewn.  S^, 
328.) 

But  where  a  person  has  been  found  "  a  habitual  drunk- 
ard," it  is  not  necessary  to  say  that  he  is  incapable  of  man- 
aging his  affairs,  for  that  is  implied  in  the  finding.  (^Lud- 
wick  V,  Cojui/Lj  18  Penn.  St.  172 ;  Matter  of  IIoa<f,  7  Paige^ 
812.) 

It  has  indeed  been  doubted  whether  the  terms  "unsound 
mind"  were  indispensable  to  the  exactness  of  a  finding,  it 
being  assumed  that  by  implication  such  a  condition  is  al- 
ways pre-supposed.  Thus  in  Kv  parts  Ma^on  (1  Barb.  S.  G. 
436)  it  was  held  that  inasmuch  as  the  statute  gives  the  care 
and  custody  of  lunatics  to  the  Supreme  Court,  without  any 
restrictions  or  limitations,  leaving  the  manner  of  exercising 
that  power  to  its  discretion,  it  was  enough,  if  there  ap- 
peared upon  the  return  of  the  inquisition  sufficient  reason 
to  adjudge  the  party  to  be  within  some  one  of  the  classes  of 
persons  over  whom  the  court  has  jurisdiction.  It  was  suf- 
ficient, therefore,  if  the  jury  found  the  party  incapable  of 
governing  himself  or  managing  his  own  affairs.  Neverthe- 
less that  it  seemed  better  to  adhere  to  the  technical  form  of 
the  finding  in  the  language  of  the  statute  itselt 

And  there  being  no  right  to  traveree  an  inquisition,  no 
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particular  form  need  to  be  given  to  the  finding.  But  al- 
though there  is  authority  to  believe  that  Chancellor  Kent, 
in  the  Matt-er  of  Barker  (2  JoliTis.  Ch,  232),  understood  the 
term  *' mentally  incapable"  as  synonymous  with  "  unsound 
mind,"  yet  looking  at  the  logical  order  of  thought  eshibittKi 
in  the  finding  always  required  in  England,  it  will  be  foiuid 
that  the  words  '*  mentally  incapable  "  only  describe  a  present 
and  possibly  temporary  condition  without  reference  to  any 
antecedent  and  underlying  cause,  while  the  terms  *'  unsound 
mind  '*  describe  a  permanent,  established  condition,  and  show 
a  good  reason  why  the  party  is  "  mentaUy  incapable  of  man- 
aging his  affairs,"  Hence,  it  was  said  by  Chancellor  Wal- 
worth that  without  such  finding  the  court  would  have  no 
power  of  appointing  a  corumittee,  since  it  waa  noteveiy  case 
of  mental  weakness  or  imbecility  that  would  authorize  such 
action.     {Jij^  parte  Morgan,  7  Paige^  236.) 

The  finding  of  a  verdict  which  supports  the  inquisition 
establishes  to  that  extent  the  fact  of  lunacy,  and  the  party 
is  thereby  placed  under  ci\Tl  disability  as  to  the  right  to 
enter  into  any  contract,  except  for  necessaries,  ■ 

It  will  thus  be  seen  that  the  authorities  both  here  and  in 
England  concur  in  requiring  the  jury  to  find  some  distinct 
and  established  inipaiiment  of  mind  such  as  may  be  included 
in  the  terms  non  compos  inentis^  as  a  siri'e  qtianan  to  giving  ■ 
the  court  jurisdiction  over  the  person  and  estate  of  the  party. 
This  is  an  indispensable  condition  precedent  to  the  exercise 
of  any  authority  in  the  matter  of  appointing  a  committee- 
And  couiis  cannot,  therefore,  avoid  qutishing  inquisitions 
whenever  the  finding  does  not  return  the  essential  facta 
called  for  in  the  writ.  There  is  no  middle  groimd  on  which 
the  return  can  stand,  for  the  juiy  must  find  the  party  either 
of  sound  or  unsound  mind.  Nor  must  they  leave  it  to  the 
court  to  draw  conclusions  from  premises  of  their  own,  since 
they  are  the  triers  selected  to  detennine  the  issue,  and  are 
sworn  to  find  some  definite  verdict.  {Matter  of  Masoih  3 
Jilw.  Ch.  380.) 
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But  whenever  a  party  has  been  foxind  upon  the  return  of 
an  in(|uisition  to  be  either  an  idiot,  a  lunatic,  or  a  person  of 
unsound  mind,  the  court  confirming  the  verdict  immediately 
acquires  jurisdiction  over  his  person  and  estate  {Matter  of 
CJapp,  20  How.  Pr,  385)  ;  and  an  inquisition  being  in  the 
nature  of  a  proceeding  in  rem,  this  finding  ia  constructive 
notice  to  the  world  of  the  party's  incapacity  to  incur  any 
legal  obligation.  (  WadHworth  v,  Sharpsteen^^  8  iVi  F.  388 ; 
Gri^v)ohl  \.  Millei\  15  Barh.  520.)  Accordingly,  such  an 
indi^ndual  is  regarded  at  law  as  if  civilly  dead,  and  any  acts 
thereafter  performed  by  him  are  treated  as  nullities.  Even 
though  such  acts  should  enure  to  the  benefit  of  the  non 
amvpoSj  his  committee  cannot,  without  the  authority  and 
direction  of  the  court,  ratify  them.  So  long,  theiBfore,  as 
the  commission  remains  uui'evoked  the  von  carfipos  can  do 
no  valid  act,  the  existence  of  the  commission  being  eonclu- 
ive  of  its  invalidity.  {^Matter  of  Patterson^  4  Haw.  Pr. 
34.) 

Although  these  are  settled  doctrines,  there  has  never- 
theless been  much  conflict  of  opinion  as  to  whether  an 
inquisition  overreaching  retrospectively  certain  acts  per- 
formed by  the  lunatic,  should  be  treated  as  conclusive  or 
only  as  presumptive  evidence  of  mental  incapacity. 

Thus  in  Hart  v.  Deamer  (6  Werul.  497),  which  arose 
upon  an  issue  to  deteimine  whether  the  defendant  was  a 
lunatic  at  the  time  he  executed  a  certain  bond,  an  inqui- 
sition de  lauutico  fin<ling  that  he  was  a  lunatic  at  that  time 
and  without  lucid  intervals,  it  was  held  by  Savaok,  C,  J., 
that  the  inquisition  was  admissible  as  prima  facie,  but  not 
as  conclusive  evidence.  The  court  referred  with  approba- 
tion to  Sergeason  v.  Seahtj  (2  Atk,  412),  where  Lord  Harb- 
wioKE,  in  admitting  an  inquisition  as  evidence,  allowed  wit- 
nesses to  contradict  it,  saying  that  it  was  not  conclusive. 
The  application  there  was  to  set  aside  a  purchase  made  after 
the  time  covered  by  the  inquisition  of  lunacy.  Certainly 
since  an  inquisition  in  England  can  always  be  traversed  as 
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matter  of  riglit,  it  renders  the  Ending  prima  facis  evidence 
only,  for  it  might  be  nullified  by  a  traverse  jary.  The 
doctrine  received  fresh  confirmation  from  Lord  Ellen- 
BORouon  in  Farh/n  v.  Silk,  Mdi\,  etc.y  (3  Qimpb,  126),  where 
an  inquisition  was  received  in  an  action  of  debt  on  a  bond, 
it  being  held  admissible,  but  not  conclusive. 

In  Fitzhv^h  v.  Wilcox  (12  Barb,  235),  it  was  held  that 
any  contract  made  with  a  lunatic  after  office  found  was  ab- 
solutely void ;  that  the  committee  could  bnng  no  action 
upon  it  nor  ratify  it  by  any  act  of  his  own  >\'ithout  consent 
of  the  court.  And  Johkson,  J.,  observed  that  the  distinc- 
tion between  the  void  and  voidable  contracts  of  a  luna- 
tic did  not. appear  to  be  settled  upon  authority,  but  that  it 
would  be  found  to  be  substantially  this,  that  the  deeds  and 
contracts  of  a  lunatic  made  before  office  found  are  not 
void,  but  voidable,  while  those  made  afterward  are  abso- 
lutely void,  {Jackson  v.  G^itmaer,  3  Chiveriy  552  ;  Pearly* 
McD&weUy  S  J.  J.  Marsh,  668 ;  Waite  v.  MawweU,  5  Pick  m 
217.)  I 

In  the  Matter  of  Patterson.  (4  Bow.  Pr.  34)  it  was  held 
that  as  to  acts  done  by  a  lunatic  or  habitual  drunkard  be-  M 
fore  the  issuing  of  a  commission,  and  which  are  over- 
reached by  the  retrospective  finding  of  the  jury,  an  inqui- 
sition is  only  presumptive  and  not  conclusive  evidence  of 
incapacity.  fl 

In  Wath worth  v.  Sharpsteen  (14  Barb,  1G9,  affinned  in" 
8  JV;  Y.  388)  all  the  judges,  with  the  exception  of  Willari>, 
who  gave  a  dissenting  opinion,  concurred  in  regarding  the 
return  of  an  inipiisition  as  conclusive  evidence  of  incapac- 
ity. (See,  also,  Mattel-  of  Chpp,  20.  How.  Pr,  386; 
Demilt  v.  Ijeonard^  11  Abb,  252.) 

In  a  late  case,  that  of    Van  Deu^en  v.  Sweet  (p\  N.  Y. 
378),  the  current  of  opinion  was  again  changed,  so  as  to 
reverse  the  doctrine  laid  dovm  in  Wadmoorth  v.  Sharp-  m 
stem,  and  it  was  there  held  that  an  inquisition  is  only  pre- " 
sumptive  and  not  conclusive  evidence  of  incapacity.    If 
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^  the  sariift  court  liaa  thus  had  occasion  to  differ  so  widely  in 
^^ts  opioions  upon  the  same  subject  at  diSereut  times,  it  is 
plain  that  there  must  have  been  some  cardinal  omission  at 
the  outset  in  giving  sufficient  definiteness  to  the  finding  of 
the   jury  to  exclude  all  presumption  of   lucid  intervals. 
And  it  is  but  a  confirmation  of  the  reason  heretofore  given 
Hby  us  for  questioning  the  validity  of  any  finding  in  lunacy, 
Bui  which  the  jury  do  not  expressly  declare  whether  the 
lunatic  in  with,  or  without  lucid  intei'vals.     Legally  consid- 
ered,  eveiy  fonu  of  lunacy  implies  the  p>88ibility  of  an 
intercurrent  lucid  interval,  and  until  that  jxjssibility  is  judi- 
cially declared  never  to  have  borne  iruit,  the  only  proper 
inference  is  that  it  may  have  done  so,  and  consequently 
that  an  inquisiiiou  which  overlooks  the  question  of  lucid 
intervals  is  only  prcHunqitive  and  not  conclusive  evidence 
Hof   past   continuous   incapacity.      {Searles   v.   Harvey ^   6 
^Hun,  658.) 

H  The  rule  is  now  settled  in  tlils  State  that  on  a  bill  filed 
Vto  set  aside  a  conveyance  or  to  nullify  any  act  on  the  ground 
of  the  lunacy  of  the  party  at  the  tijne  he  executed  the  same, 
the  finding  of  a  jury  on  an  inquisition  which  overreached 
that  period  is  only  presumptive  and  not  conclusive  evidence 
of  his  incapacity.  And  in  a  leading  case  whose  authority 
has  never  been  questioned.  Chancellor  Waxwoutd  stated 

I  the  legal  effects  of  an  inquisition  of  lunacy  upon  the  past 
acts  of  a  party  found  insane  afc  that  time,  in  the  following 
words,  viz. :  "As  to  acts  done  by  a  lunatic  or  drunkard, 
before  the  issuing  of  the  commission,  and  which  are  over- 
Breached  by  the  retrospective  finding  of  the  jujy,  the  inqui- 
sition is  only  presumptive,  but  not  conclusive,  evidence  of 
incapacity.  But  all  gifts  of  the  goods  and  chattels  of  the 
idiot,  lunatic  or  drunkard,  and  all  bonds  or  other  contracts 
made  by  him  after  the  actual  finding  of  the  inquisition 
declaring  his  incompetency,  and  until  he  is  permitted  to 
assume  the  control  of  his  proj^erty  by  the  court,  are  utterly 
^void."     (L'Anwureux  v.  Crosby,  2  Paige,  427;  Frank  v. 
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Mainwaring^  2  Beav.  115 ;  OsterJiout  v.  Shoemaker^  3  Ilitt, 
516;  Hart  v,  Decmer,  6  TF^w^  497;  Hoyt  v.  ^d^,  3 
Za72«.  173;  Goodell  v,  Han-ingto^i,  3  T.  de  C  345;  Demilt 
V.  Lemia/rd^  19  /fow.  141.)  Oiir  courts  have  also  held 
that  jurisdiction  over  the  property  of  an  aUeged  lunatic  waa 
acquii'ed  by  them  simultaneously  with  the  issuing  of  a 
commission.  Under  such  a  inle  a  party  may  be  enjoined 
fi'om  disposing  of  his  property  7?^hc^^ /i'fe.  And  where 
a  party  purchased  pi-operty  of  one  with  full  knowledge 
of  the  issuing  of  a  commission  de  hmulieo  against  him, 
and  while  the  sheriff  was  summoning  the  jury  to  try  the 
issue,  it  was  held  that  his  title  to  the  same  could  not  be 
allowed  to  stand,  being  a  fi'aud  upon  the  proceedings  of 
the  court  which  had  already  acquired  jurisdiction  over  the 
property.     {Crnawold  v.  Miller,  15  Barb,  S.  C,  520.) 


TITLE  FOURTH. 


TBA  VERSE. 


Inquisitions  of  luna^iy  in  England  being  in  the  nature  of 
proceedings  for  forfeitures  to  the  Crown,  the  right  to  tra- 
verse the  same  as  matter  of  appeal,  was  granted  by  statute 
in  very  early  times.  {Md  parte  Oitming,  1  Be  G.  M.  dt 
Q.  537).  And  the  same  privilege  is  secured  by  statute  in 
Pennsylvania,  (13  June,  1836,  §  12,  P.L  595.  There, 
on  the  trial,  the  commencement  and  conclusion  ai'e  with  the 
Commonwealth.  {CfyniTn,  v,  Haskell,  2  BrewsL  491.)  But 
in  New  York  a  traverse  is  not  a  matter  of  right.  It  rests 
exclusively  in  the  discretion  of  the  court,  and  instead  of  a 
formal  traverse  the  practice  has  been  to  award  a  feigned 
issue.  {Matter  of  Tracy ^  1  Paige,  580;  Matter  of  Russett, 
1  Barb,  Ch  38.)  In  the  case  of  habitual  diiinkards, 
however,  where  the  proceedings  upon  inquisition  to  deter- 
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mine  the  question  of  their  mental  incapacity  are  similar  to 
those  in  lunacy,  it  has  been  held  proper  in  cases  of  doubt 
to  grant  such  an  issue  for  the  purj^ose  of  infoiming  the  con- 
science of  the  court.  (  WUlard^s  J£q.  Jur.  683.)  And  con- 
sidering the  nature  of  a  state  of  mind  so  largely  under  the 
control  of  the  sufferer  himself,  it  is  but  just,  before  adjudg- 
ing him  to  be  non  compos^  to  remove  every  lingering 
doubt  upou  the  subject,  since  chronic  inebriety  is  not  neces- 
sarily a  proof  of  insanity,  and  the  latter  must  be  established 
by  evidence  alimuie,  (^Matter  of  Jaiies,  30  Ilmo,  Pr,  446.) 
Even  if  the  court  is  still  doubtful,  a  traverse  may  be  granted 
as  matter  of  right  in  England  under  the  statute  2  Edw. 
6th,  ck  8,  §  6  (8  Cohe,  168 ;  4  Ih,  54,  b;  Shawer,  199.) 

At  common  law  the  right  of  traversing  an  inquisition 
did  not  exist,  and  the  party  aggrieved  was  put  to  his  peti- 
tion of  right.  This  remedy  having  Ijeen  found  inconvenient, 
the  statute  of  34th  Edw.  3d,  ch.  14th,  was  enacted,  provid- 
ing that  in  certain  c^aes,  after  the  return  of  the  office  into 
Chancery,  the  party  aggrieved  might  traverse  the  office  in 
Chancery  and  the  process  was  directed  to  be  sent  into  the 
King's  Bench,  to  be  tried  according  to  law.  (Sltelford^  p, 
143  ;  Ejcpwrte  &wydir,  4  Madd,  322 ;  In  re  Scidler^  1  Jh, 
681.)  Finally  the  statute  of  2d  and  3d  Edw.  6th,  ch.  8, 
§  6,  enaf;ted  that  "  If  any  person  be,  or  shall  be  untruly 
founden  lunatic,  idiot  or  dead.  Be  it  enacted  by  the  author- 
ity aforesaid,  that  every  person  and  persons  grieved  or  to 
be  grieved  by  any  such  office  or  inquisition  shall,  and  may 
have  hifl  or  her  traverse  to  the  same  immediately  or  after, 
at  his  or  their  pleasure,  and  proceed  to  trial  therein,  and 
have  like  remedy  and  advantage  as  in  other  cases  of  traverse, 
upon  untrue  inquisitions  or  offices  founden ;  any  law,  usage 
or  custom  to  the  contrary  in  any  wise  notwithstanding." 
(1  Evans^  Stat.  129).  The  above  statute  remained  in  force 
and  unamended  for  three  hundred  years,  when  in  the  reign 
of  George  IV  {Uh  Geo,  Uh,  ch.  53,  A.  D.  1825),  an  act 
was  passed  *'for  limiting  the  time  within  which  inquisitions 
32 
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of  lunacy,  idiocy  and  noii  cmnpos  merUis  may  be  traversed 
and  for  making  other  regulations  in  the  proceedings  pend- 
ing a  traverse."  By  this  act  the  time  within  which  a  trav- 
erse could  be  brought  was  limited  to  three  calendar  months, 
to  be  computed  fi'om  the  day  of  the  return  of  the  inquisi- 
tion. 

The  court,  however,  never  loses  its  jurisdiction  of  the 
case,  and  even  after  a  traverse  jury  have  found  a  similar 
verdict  to  that  of  the  original  inquisition,  the  power  of  re- 
viewing the  same  still  i-emaina  Tlie  wliole  matter  may  be 
disposed  of  upon  its  merits,  and  should  the  verdict  be  un- 
satisfactory, it  may  be  set  aside  and  the  proceedings  dis- 
missed.    {Matter  of  S haul,  40  lima.  Pr,  204.) 

Thus  upon  the  return  of  any  finding  in  lunacy  the 
court  may,  within  its  discretion,  discharge  the  inquisition 
upon  a  mere  examination  of  the  alleged  lunatic  in  connec- 
tion with  the  evidence  produced  before  the  jury,  and  that 
too,  without  subjecting  him  to  the  expenses  incidental  to 
an  issue,  or  a  traverse,  where,  ujxpu  such  examination  and 
evidence,  it  is  made  manifest  that  the  juiy  have  erred. 
Thei'e  must  be  some  change  in  the  situation  of  the  lunatic 
to  justify  it,  and  it  must  be  sufficient  to  show  that  the  find- 
ing was  the  result  either  of  mistake  or  of  prejudice.  But 
no  inquisition  will  be  discharged  upon  ex  parte  affidavits, 
contradicting  the  finding  of  the  juiy,  unless  good  reasons 
be  shown  for  neglecting  to  produce  the  deponents  as  wit- 
nesses before  the  commissionei's.  {^Matter  of  Ji}i38oUj  1 
Barb,  at,   38.) 

Inquisitions  as  anciently  conducted  by  the  escheators 
appointed  by  the  Crown  gave  rise  to  many  grievances.  Pro- 
ceedings under  inquisitions  of  any  kind,  being  in  the  nature 
of  claims  for  forfeitures  to  the  sovereign,  it  became  neces- 
sary to  give  protection,  to  the  subject  by  allowing  him  the 
right  of  a  traverse.  For  after  office  found,  a  person  travers- 
ing the  inf[uisition  was  considered  in  the  nature  of  a  defend- 
ant opposing  the  title  established  in  the  Crown.     This  was 
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the  evident  cuiiae  of  the  passage  of  the  statute  of  2d  and  3d 
E(hv,  (ytL 

Lord  Thttblow,  In  re  Fust  (1  CoXy  418),  thought 
that  the  granting  or  withholding  a  traverse  was  still  matter 
of  discretion  with  the  court,  but  later  authorities  seem  to 
concur  in  the  opinion  that  a  traverse  to, the  return  of  an  in. 
quisition  by  one  found  non  compos  is  a  right  by  law,  (^Ex 
parte  FemWy  5  Ves.  450;  Re  parte  Wragg^  5  Ik  832;  JSr 
pitrte  Wanfy  6  Jb.  579;  Ec parte  Crannier,  1%  lb.  449  ;  Sher- 
wood  V.  Sarulerson,  19  lb,  287 ;  Slielford,  148.) 

It  is  hardly  necessary  to  say  that  no  reasons  have  ever 
existed  in  our  midst  for  the  passage  of  any  such  statute  as  that 
of  Edwai*d  VI.  The  abuse  of  the  prerogative  of  the  Crown  in 
the  matter  of  forfeitures,  against  which  the  right  of  a  trav- 
erse was  given  to  the  subject  as  a  protex?tion,  finds  no  anal- 
ogy here.  The  people  as  its  successors  acquire  no  rights 
of  property  in  the  lands  of  idiots,  or  in  those  of  lunatics. 
Even  the  term  "  office  found  "  has  practically  no  signiiicance 
here  so  far  as  conveying  any  title  to  the  State  iu  the  real  or 
personal  property  of  persons  of  unsound  mind.  Therefore 
the  right  of  travei-se  does  not  exist  as  in  England,  and  our 
courts  still  hokl  to  the  doctrine,  that  it  is  within  their  sole 
discretion  to  grant  or  to  refuse  leave.  And  whenever  they 
allow  it  they  retain  the  right  to  dii'ect  the  course  of  pro- 
ceedings in  such  manner  as  to  them  may  seem  most  useful 
and  expedient,  and  so  as  to  afford  the  safest  conclusions  as 
to  the  existence  of  the  fact  of  lunacy. 

Thus  the  lunatic  may  he  brought  into  court  and  an  in- 
quiry made,  by  inspection,  after  the  inquisition  is  returned, 
as  was  declared  in  HeWs  case  (3  Atk,  634),  and  in  the  case 
of  returning  sanity  this  is  frequently  the  course,  aided  also 
by  affidavits  and  the  certificates  of  physicians.  An  issue 
may  also  be  awarded  to  ascertain  by  a  verdict  at  law  the 
existence  or  continuance  of  the  lunacy,  as  was  done  in  the 
case  of  ^  parte  ffolykiJid  {11  Ves.  10).  This  seems  the 
prefei-able  coui-se  and  was  the  one  adopted  by  Chancellor 
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Kent  in  the  Matiet*  of  WendeU,  where,  upon  leave  being 
granted  to  traverse  the  retuni  of  an  inquisition,  he  ilirected 
an  issue  to  be  made  up  and  tried  at  the  next  circuit.  (1 
Johns,  Ch.  600.)  And  shoxild  the  traverse  of  the  inquisL 
tion  prove  groundless  it  will  nubject  the  mover  thereof  to 
costs.  {Matter  of  iolgei\  4  Jokm.  CK  169.)  In  the  Mat- 
ter of  McLean  (6  lb,  440),  where  there  were  repeated 
applications  for  leave  to  traverse  the  finding  of  an  inquisi- 
tion and  the  opinion  of  the  court  remained  unchanged  that 
the  lunacy  was  satisfactorily  established  iind  still  continued, 
the  trial  of  the  question  was  directed  to  be  at  the  expense 
of  the  limatic  or  his  friends  and  not  at  the  chaise  of  his 
personal  estate. 


WHO  MAY  TRAVBRSB  AK  IKQUI8ITI0N. 

Application  for  leave  to  traverse  a  finding  of  lunacy  may 
be  made  either  by  the  alleged  lunatic  himself,  by  a  mem- 
ber of  his  family,  or  by  auy  pereon  deri\nng  a  title  through 
him,  or  whose  interests  have  in  any  way  been  jeopardizec^ 
by  the  acts  of  the  lunatic.  {Matter  of  Chri^tie^  6  Paige, 
2-42 ;  MaUer  of  O-ilm,  11  Ih.  243.) 

Any  person,  having  even  a  contract  with  the  lunatic, 
may  traverse.     {Rv  parte  Ilahy  7  Ven.  261.) 

But  before  granting  an  application  made  by  an  alleged 
lunatic,  or  his  relatives,  the  court  will  fii-st  satisfy  itself, 
either  by  a  peraonal  examination  of  the  lunatic,  or  the  re- 
port of  a  referee,  that  such  application  is  genuine  on  the 
part  of  the  lunatic  and  that  he  has  capacity  to  underetand 
its  nature  and  object.  But  a  different  course  will  be  pur- 
sued when  the  application  comes  from  a  stranger,  whose 
rights  have  been  over  reached  by  the  inquisition.  In  such 
case  the  court,  upon  probable  cause  shown,  will  rw--:—^  -'- 
issue  upon  the  petitioner  stipulating  to  be  bou; 
final  decision  therein.     But  when  op  ' 

are  instituted,  the  parties  cann 
the  coui-t  first  had  and  < 
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ti'ial  thereof.  And  should  they  do  so,  the  court  will  set 
the  same  aside,  and  direct  the  committee  of  the  lunatic  to 
proceed  to  the  trial  of  the  issue,  (5  Paige,  242;  l\  lb, 
243 ;  Ex  parte  Rofmrts,  3  Atk  308  ;  4  Bro,  Ch.  Cos.  238,  n.) 

Pending  the  trial  of  such  an  issue,  the  court  will,  if  nec- 
essary, make  a  provisional  order  for  the  protection  of  the 
lunatic's  estate  until  the  question  of  lunacy  is  finally  de- 
cided. {Matter  of  WeiideU^  1  Johns.  Ch.  600 ;  In  re  Heli^ 
3  Atk.  635;  Maiter  of  Bumell,  1  Barb,  Ch  42.) 

While  not  wholly  opposed  to  permitting  a  traverse,  yet 
the  court  will  exercise  its  discretion  in  the  matter  of  grant- 
ing it,  according  to  the  circumstances  existing  at  the  time, 
so  that,  while  the  party  is  not  debarred,  the  privilege  of 
protecting  his  legal  rights,  the  propeity  necessary  for  his 
support  and  that  of  his  family  may  not  be  wasted  in  need- 
less litigation.  And  before  granting  a  traverse  on  the  peti- 
tion of  the  lunatic,  as  before  shown,  the  court  will  first 
satisfy  itself  by  a  personal  examination  of  the  party,  or  by 
a  report  of  such  an  examination  made  by  a  master  or  refe- 
ree. {Matter  of  Christiey  5  Paige^  242;  Matter  of  Tracy^ 
1  id.  580;  Matter  of  McLetm,  6  Johm,  Ch.  440 ;  Matter  of 
JiusseUf  1  Barb,  Ch,  R.  38.)  This  is  in  affirmance  of  the 
common  law,  where,  if  a  man  was  found  by  jury  an  idiot, 
he  might  come  before  the  Chaucellor  to  be  inspected,  and  if 
found  not  to  be  soj  the  veixlict  and  subsequent  proceedings 
were  void.     (9  Rep.  30  ;  4  Coke,  126.) 

Under  the  shadow  of  these  principles  it  has  accordingly 
been  held  that  one  deriving  title  through  an  alleged  limatic, 
and  whose  purchase  has  been  overreached  by  the  inquisi- 
tion, or  a  hojui  fide  creditor,  may  be  allowed  to  traverse  it 
on  stipulating  to  he  bound  by  the  final  decision  therein. 

without  remedy  against  inquisitions 

of  ChriHiie^  5  Paige^  242 ;  Mat- 

•niil  one  who  has  contracted  with 

Liitable  alienee  and  owner  thereof 

traverse  the  incpiisition.     But  if 
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Kent  in  the  Matter  of  Wendell,  where,  upon  leave  being 
granted  to  traverse  the  return  of  an  inquisition,  he  directed 
an  issue  to  be  made  up  and  tried  at  the  neict  circuit.  (1 
Johns.  Ch.  600.)  And  should  the  traverse  of  the  inquisL 
tion  prove  groundless  it  will  subject  the  mover  thereof  to 
costs.  {Matter  of  Molger^  4  Johns.  Ch.  169.)  In  the  Mat- 
ter of  McLean  (6  lb.  440),  where  there  were  repeated 
applications  for  leave  to  traverse  the  iinding  of  an  inquisi- 
tion and  the  opinion  of  the  court  remained  unchanged  that 
the  lunacy  was  satisfactorily  established  and  still  continued, 
the  trial  of  the  question  was  directed  to  be  at  the  expense 
of  the  lunatic  or  his  friends  and  not  at  the  charge  of  his 
personal  estate. 


WHO  HAY  TEA.TERSB  AN   UfQUISITION. 

Application  for  leave  to  traverse  a  finding  of  lunacy  may 
be  made  either  by  the  alleged  lunatic  himself,  by  a  mem- 
ber of  his  family,  or  by  any  person  deriving  a  title  through 
him,  or  whose  interests  have  in  any  way  been  jeopardized 
by  the  acts  of  the  lunatic.  {^Matter  of  Christie^  6  Paiyey 
242 ;  Matter  of  O-Hes,  11  lb,  243.) 

Any  person,  having  even  a  contract  with  the  lunatic, 
may  traverse.     {Mc  parte  HaUy  7  Ven,  261.) 

But  before  granting  an  application  made  by  an  alleged 
lunatic,  or  his  relatives,  the  court  Avill  first  satisfy  itself, 
either  by  a  personal  examination  of  the  lunatic,  or  the  re- 
port of  a  referee,  that  such  application  is  genuine  on  the 
part  of  the  lunatic  and  that  he  has  capacity  to  understand 
its  nature  and  object.  But  a  different  course  will  be  pur- 
sued when  the  application  comes  from  a  stranger,  whose 
rights  have  been  over  reached  by  the  inquisition.  In  such 
case  the  court,  upon  probable  cause  shown,  will  award  au 
issue  upon  the  j>etitioner  stipulating  to  be  bound  by  the 
final  decision  therein.  But  when  once  such  proceedings 
are  instituted,  the  parties  cannot,  without  the  sanction  of 
the  court  first  had  and  obtiiined,  stipidate  to  abandon  the 
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trial  thereof.  And  should  they  do  so,  the  court  will  set 
le  same  aside,  and  direct  the  committee  of  the  lunatic  to 
iroceed  to  the  trial  of  the  issue.  (pPau/ey2i2;  II IL 
143;  Expart^  Roberts,  3  Aih  308 ;  4  Bro,  Gk  Cos,  238,  n.) 
Pending  the  trial  of  such  an  issue,  the  court  ^vill,  if  nec- 
iry,  make  a  provisional  order  for  the  protection  of  the 
lunatic's  estate  until  the  question  of  lunacy  is  finally  de- 
cided. (^Matter  of  Weiidellj  1  Johns,  Ch.  600 ;  In  re  Heli, 
Ih  Atk  635;  Matter  of  Hussell,  1  Barb.  Oh.  42.) 
While  not  wholly  opposed  to  permitting  a  traverse,  yet 
the  court  will  exercise  its  discretion  in  the  matter  of  grant- 
ing it,  according  to  the  circumstances  existing  at  the  time, 
so  that^  while  the  party  ih  not  debarred,  the  privilege  of 
protecting  his  legal  rights,  the  property  necessaiy  for  his 
supiwrt  and  that  of  his  family  may  not  be  wasted  in  need- 
■Jess  litigation.  And  before  granting  a  traverse  on  the  peti- 
tion of  the  limatic,  as  before  shown,  the  court  will  first 
satisfy  itself  by  a  personal  examination  of  the  party,  or  by 
a  report  of  such  an  examination  made  by  a  master  or  refe- 
B^e-  iMatter  of  OhriMie,  5  Paige,  242 ;  Matter  of  Trac]/y 
1  uf.  680 ;  Matter  of  McLean,  6  Johns,  Ok  440 ;  Matter  of 
Russell,  1  Barb,  Ok  R,  38.)     This  is  in  affirmance  of  the 

I  common  law,  where,  if  a  man  was  found  by  jury  an  idiot, 
he  might  come  before  the  Chaucellor  to  be  inspected,  and  if 
found  not  to  be  so,  the  veixlict  and  subsequent  proceedings 
were  void.  (9  Rep.  30;  4  Coke,  126.) 
Under  the  shadow  of  these  principles  it  has  accordingly 
been  held  that  one  deriving  title  through  an  alleged  lunatic, 
and  whose  piu'chase  has  been  overreached  by  the  inquisi- 
■iioUy  or  a  bona  fide  creditor,  may  be  allowed  to  travei-ae  it 
on  stipulating  to  be  bound  by  the  final  decision  therein. 

I  Such  persons  are  not  without  remedy  against  inquisitions 
improperly  found  {Matter  of  Christie,  5  Paige,  242  ;  Mat- 
ter of  Giles,  11  lb,  243)  ;  and  one  who  has  contracted  with 
a  7ion  compos  is  such  an  equitable  alienee  and  owner  thereof 
^  as  will  give  hira  a  right  to  traverse  the  inquisition.     But  if 
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the  alienee  relied  on  the  fact  that  the  contract  was  executed 
during  a  lucid  interval  it  was  thought  doubtful  whether  aa 
issue  rather  tlian  a  traverse  was  not  the  proper  fomi  of  ac- 
tion. (^HaU  V.  Warreiiy  9  Ves.  605  ;  -Sc  parte  Feme,  5  lb, 
832.)  So,  too,  the  alienee  of  a  lunatic,  or  other  person  hav- 
ing a  title  to,  or  interest  in  his  land,  may  traverse  the  inqui- 
sition as  well  as  the  lunatic  himself,  and  if  both  the  lunatic 
and  the  alienee  traverse  and  the  former  is  found  a  lunatic  M 
at  the  time  of  the  alienation,  the  alienee  is  boimd.  {Sfielr^^ 
ford,  152  ;  In  re  BoherL%  3  Atk.  312.) 

When  a  traverse  to  the  finding  of  a  verdict  of  lunaoy  by 
a  jury  is  sustained  upon  a  feigned  issue,  the  verdict  will  be 
set  aside,  inasmuch  as  according  to  English  precedents  in 
Chaucer}'  the  Crown  cannot  traverse  an  inquisition,  but  a 
vieliv^  inqmrendwni  might  issue,  which  in  turn  the.  party 
could  traverse.  These  precedents,  however,  have  no  appli- 
cation here,  and  the  verdict  of  a  traverse  jury  is  final. 
(Matter  of  Oiks,  10  Fai^e,  638 ;  In  re  Eoherta,  3  Ath.  6;  J 
Knight  v.  Dwplessis,  2   VeB,^  Sr,,  555.)  H 

So,  also,  where  an  alleged  lunatic  in  this  State  is  found 
upon  a  traverse  not  to  be  of  unsound  mind,  the  court  will 
make  an  order  superseding  the  commission,  and  directing 
that  the  property  be  restored  to  the  alleged  lunatic  and 
referring  it  to  a  referee  to  take  and  state  the  accounts  there- 
in- (Mailer  of  Clapp,  20  Bow.  Fk  385  ;  Matter  of  Giles^ 
II  Faige,  638.^ 
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When  a  party  desires  to  traverse  a  finding  of  lunacy, 
must  make  ajiplication  by  petition  in  like  manner  as  for  the 
granting  of  a  commission,  giving  notice  thereof  to  the  op- 
posite party,  and  must  also  sustain  his  application  by  affi- 
davits of  persons  affirming  their  belief  in  the  mental  sanity 
of  the  alleged  lunatic.  Copies  of  all  papers  in  such  pro- 
ceeding must  be  served  upon  the  committee,  or  if  there  ba 
none,  then  upon  the  party  instituting  the  proceedings  under 
the  comraisaion. 
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Wliere  the  petition  is  in  the  name  of  the  alleged  lunatic 
and  sworn  to  by  him,  the  person  administering  the  oath 
should  state  in  the  jurtit  that  he  has  examined  the  petitioner 
•Nvith  the  express  intent  of  ascertaining  his  state  of  mind,  and 
has  found  him  to  all  appearances  of  sound  mind  and  capable 
of  understanding  the  contents  of  the  petition.  (^Matter  of 
Christie^  5  Paige,  242.)  And  in  England  the  jurat  of  an 
affidavit  sworn  to  by  a  person  suffering  from  monomania 
and  confined  in  a  Imiatic  asylum  should  state  the  fact  that 
it  was  sworn  in  an  asylum,  othenvise  it  is  iiregular  and  will 
be  taken  off  the  files.  (^Spittle  v.  Walton^  40  L.  J,  Chan, 
368.) 

The  issue  in  such  a  case  is  always  matle  up  under  the 
direction  of  the  court,  and  may  be  tried  like  any  other  issue 
of  fact  before  a  jury  at  the  Circuit  or  in  the  County  Court ; 
or  before  referees,  if  the  parties  shall  stipulate.  The  issue 
is  always  the  same  as  on  the  original  inquisition,  and  the 
question  in  any  such  case,  as  has  been  well  stated  in  Penn- 
sylvania, is  whether  the  mind  be  deranged  U:*  such  an  ex- 
tent as  to  disqualify  the  traverser  from  conducting  himself 
with  personal  safety  to  himself  and  others,  and  from  manag- 
ing and  disposing  his  own  affaii-s  and  discharging  liis  rela- 
tive duties.  {McElrotfs  case,  6  W,  dc  S.  451  ;  Mo  parte 
Beaumonty  1  Wk.  52 ;  Coram,,  v.  Schneider,  69  Perm,  -Sif. 
828.) 

It  is  usual  in  such  cases  to  name  three  referees.  And  on 
the  trial  of  the  issue  it  is  the  dutj^  of  the  committee  acting 
as  the  bailiff  of  the  court  in  whose  custody  the  lunatic  is 
placed,  to  oppose  the  traverae  and  see  that  the  issue  is  not 
allowed  to  go  by  default.  {Matter  of  Clappy  20  How,  Pv. 
385.)  The  issue  upon  a  traverse  may  be  tried  in  England^ 
in  a  different  county  from  that  in  which  the  commission 
was  executed.     {In  re  Nugent,  2  MoU,  517.) 

And  there  would  seem  to  be  no  reason  why,  should  the 
interests  of  parties  demand  it,  the  same  inile  should  not  be 
adopted  here.     Certainly,  Lf  a  commission  may  be  executed 
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anywhere  within  the  State,  a  traverse  may,  by  parity  of 
convenience,  be  similarly  trciated.  In  such  cases  it  is  the 
interests  of  the  parties  alone  which  will  govern  the  court  in 
deciding  where  the  issue  shall  be  tried,  as  well  as  in  what 
form. 


TITLE  FIFTH. 


BtrpERSEDEAS. 

A  commiSBion  of  lunacy,  having  for  object  the  protection 
of  the  person  and  estate  of  a  lunatic  pending  his  mental 
incapacity,  ceases  to  have  any  legal  reason  for  its  continu- 
ance whenever  the  party  is  restored  to  his  right  mini  He 
may,  therefore,  petition  to  have  the  same  superseded,  and  his 
estate  restored  to  him.  Under  the  statute  de  prerogativa 
regifij  no  supersedeas  could  issue  in  the  case  of  an  idiot,  he 
being  found  so  a  nativitate  and  the  infirmity  giving  the 
crown  the  beneficial  use  of  his  lands  during  his  life-tima 
It  wjis  only  to  lunatics  and  persons  of  unsound  mind,  there- 
fore, that  a  supersedeas  would  enure  as  a  right  of  action. 
And  although  no  law  with  ua  draws  any  similar  distinction, 
yet,  practically,  as  the  ancient  statute  baa  but  followed  the 
law  of  nature  in  presuming  the  fixedness  of  idiocy,  so  no 
court  would  look  with  favor  upon  a  petition  for  a  super- 
sedeas in  the  case  of  one  adjudged  to  be  an  idiot 

It  is  different,  however,  with  those  who  constitute  the 
ordinary  subjects  of  commissions  of  lunacy.  The  law  does 
not  contemplate  permanent  incapacity  in  such  cases,  and 
the  Revised  Statutes  consequently  enact  that  upon  the  res- 
toration of  any  lunatic  to  reason,  his  estates  shall  be  restored 
to  him.  (2  R.  S,,  Fart  1,  di.  20,  TU.  2,  §  28 ;  siwth  e<t.,p. 
853.)  This  constitutes  a  foundation  in  law  for  the  right  to 
a  supersedeas,  and  the  party  may  file  his  petition  praying 
that  due  inquiiy  may  be  made  of  the  truth  of  the  matters 
allesred  therein. 


PROCEDURE  IN  LUNACY. 


257 


In  Ash^s  case  {Freeman^ a  GK  Oas.  259),  the  court  obsei^ved 
that  if  a  lunatic  recovers  his  senses,  he  ought  to  be  delivered 
out  of  custody,  and  for  that  purpose  may  petition  to  be 
inspected,  and  it  is  not  to  be  tried  by  inspection  only,  but 
by  examining  witnesses  also,  to  see  whether  his  beiug  re- 
stored to  his  senses  is  of  any  continuation,  and  likely  to  liold. 

In  every  case  of  this  kind  the  petition  should  be  in  the 
name  of  the  lunatic,  and  allege  that  he  is  restored  to  his 
senses.     (^£!u)  parte  Stanley,  2  Ves.,  Sf\,  25.) 

Experience  of  the  injurious  effects  of  insanity  upon  the 
mind  everywhere  shows  that  complete  restoration  to  its 
original  vigor  is  seldom  witnessed;  that  permanent  en- 
feeblement  is  the  most  general  consequence,  and  that  an 
increased  susceptibility  to  a  return  of  the  disease  is  grafted 
upon  the  mental  constitution  of  the  individual  for  the  re- 
mainder of  life.  Under  the  operation  of  these  natural 
laws,  it  becomes  diffitiult,  if  not  impossible,  to  establish 
any  fixed  standard  of  recovery  by  which  courts  can  guide 
themselves  in  superseding  a  commission  of  lunacy.  Lord 
Eldow,  in  a  leading  case,  remarked  with  great  sagacity, 
that  there  was  no  part  of  the  Chancellor's  duty  more  un- 
pleasant and  requiring  greater  caution  than  tliat  of  deter- 
mining when  a  commission  should  be  superseded,  for  though 
one  might,  upon  evidence,  arrive  at  a  safe  conclusion,  estab- 
lishiug  lunacy,  it  was  very  difllcult  to  determine  when  the 
mind  was  restored,  that  opinion  depending  upon  the  cir- 
cumstances whether  the  party  was  led  to  those  t*>pic9  upon 
which  kis  mind  was  affected.  **  In  another  case,''  waid  his 
Lordship,  "  I  succeeded  in  getting  Lord  Tuurlow,  after  a 
long  conversation  with  the  party,  to  supersede  the  commis- 
Bion,  and  was  satisfied  from  many  conferences  with  him 
that  he  was  perfectly  rational ;  but  immediately  after  the 
petition  was  heard,  coming  to  thank  me  for  my  exertions, 
he  in  five  minutes  convinced  me  that  the  worst  thing  that 
could  have  been  done  for  him  was  to  sret  rid  of  the  com- 
mission."  {Bx  parte  Holyland,  11  Ves.  10.) 
33 
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Chancellor  K^nt,  whose  experience  in  these  matters 
seems  to  have  kept  pace  with  that  of  the  English  courts, 
also  observed  in  this  connection  that  it  was  difficult  to  de- 
termine when  the  mind  is  restored,  and  the  force  of  testi- 
mony must  depend  upon  the  circumstances ;  that  the  dis- 
ease was  very  insidious,  and  that  he  had  frequently  been 
visited  by  lunatics  against  whom  an  inquisition  had  been 
returned  and  a  committee  appointed  ;  that  their  object  was 
always  to  complain  of  the  proceedings  or  of  the  commit- 
tee, and  that  he  had  rarely  been  able  on  such  occasions  to 
detect  the  mental  infirmity.  (^Matter  of  Hanks^  3  Johns. 
01,  567.) 

Under  the  light  of  these  opinions,  based  upon  natural 
laws,  it  was  held  in  the  above-cited  cases,  that  in  order  to 
supersede  a  commission  it  is  not  necessary  that  the  mind 
should  be  restored  to  its  original  state ;  competence  to 
common  purposes,  as  to  make  a  will  of  personal  estate,  is 
sufficient.  But  the  absence  of  the  disorder,  especially  if 
of  a  dangerous  tendency,  must  be  satisfactorily  proved  by 
the  evidence  of  persons  having  competent  knowledge  of 
the  whole  subject,  not  only  as  to  the  present  state  of  the 
party,  but  with  reference  to  all  the  fonner  evidence. 

And  that  upon  a  petition  by  a  lunatic  to  supersede  the 
commission  and  to  be  restored  to  his  estate,  the  court  will 
either  order  it  to  be  referred  to  a  referee  to  take  proof  as 
to  the  allegations  in  the  bill,  and  to  examine  the  lunatic,  if 
he  thinks  fit,  and  to  report  the  j^roof  and  his  opinion 
thereon,  or  else  direct  the  lunatic  himself  to  attend  in 
court  to  be  examined  personally.  {Matter  of  Hanks^  3 
Johns.  Oi.  567,)  But  if  the  lunatic  be  resident  within  a 
foreign  jurisdiction,  although  medical  certificates  be  pre* 
sented  to  the  court  showing  his  recovery,  the  petition  will 
not  be  entertained  until  such  time  as  he  may  be  inspected 
by  the  court,  or  some  one  acting  under  its  authority. 
Thus,  in  the  matter  of  Dyce  Sombre,  a  lunatic  and  an 
English  subject,  resident  in  Paris,  the  Lord  Chancellor  re- 
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fused  to  entertain  a  petition  for  a  supersedeas,  though 
based  upon  certificates  of  French  physicians,  until  the  lu- 
natic should  return  to  England  and  submit  himself  to  an  ex- 
amination by  the  court.     (I  Phill.  Ch,  Cos,  486.) 

But  the  court  has  the  power  to  discharge  or  suspend  the 
proceedings  against  a  Twn  compos  partially,  retaining  the 
control  of  his  property  so  far  only  as  may  be  deemed  nec- 
essary to  protect  the  same  for  his  benefit.  It  may  thus 
allow  the  party  to  make  a  testamentaiy  disposition  of  a 
portion  of  his  estate  without  at  the  same  time  either  super- 
seding the  commission  or  surrendering  his  property  into 
his  control.  {Matter  of  Bitrr,  2  Barb.  Ch-.  208.)  This 
has  frequently  been  done  in  the  case  of  habitual  drunk- 
ards, who,  although  improved  in  their  habits,  could  not 
yet  with  safety  be  intrusted  with  the  independent  control 
of  their  estates.  And  in  all  such  applications  the  court, 
for  the  purpose  of  informing  its  conscience,  will  order  a 
reference  to  ascertain  the  actual  condition  of  the  lunatic*8 
mind,  the  extent  of  his  property,  and  the  reasonableness 
of  the  acts  which  he  prays  to  be  allowed  to  execute. 

Thus,  in  the  Matter  of  G^ilbert  {S.  C.  Chambers,  Isi 
DepL,  Aug.,  1876),  a  lady  whose  estate,  by  reason  of  her 
mental  incompetency  to  manage  it,  had  been  in  the  care  of 
a  committee  for  many  years,  petitioned  for  permission  to 
make  a  gift  of  a  small  portion  of  the  same  to  a  destitute 
and  widowed  sister,  and  it  appearing  that  she  fully  com- 
prehended the  nature  of  her  estate  and  the  consequences 
upon  it  arising  from  such  a  gift,  and  inasmuch  also  as  there 
would  still  be  left  an  abundance  for  her  support,  all  which 
she  had  previously  computed,  the  court  accordingly  made 
an  order  directing  the  committee  to  pay  over  the  sums 
mentioned  in  her  petition  for  distribution  to  her  donees. 

In  England  the  practice  has  been»  when  any  doubts  exist 
of  the  permanent  character  of  the  alleged  recovery  of  a 
lunatic  praying  for  a  supersedeas,  to  suspend  the  commis- 
sion instead,  for  a  few  months,  in  order  to  see  whether  the 
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party's  recovery  is  established  or  not     (&  parte  Ferrat'tj 
Mas,  C%  Cos,  78;  1  Vem.  155.) 

So,  also,  a  commission  implying  a  present  necessity  for 
the  protection  of  the  court  by  which  it  is  issued,  cannot 
be  held  unexecuted  and  merely  in  ierrorem  over  the  party 
for  an  indefinite  period.  Hence,  if  not  executed  within  a 
reasonable  time,  it  may  be  superseded  on  the  ground  of 
laches,  and  the  party  thus  neglectful  wlH  be  made  to  pay 
costs,  or  punished  as  for  a  contempt  {Luiustick  Petition^ 
2  Ath  52.)  In  all  cases,  therefore,  where  a  party  from  any 
cause  is  placeil  under  a  committee,  he  cannot,  though  re- 
stored to  reason,  perform  any  valid  act  without  leave  of 
the  court  first  had  and  obtained.  {Matter  of  Patters^riy  4 
Hato,  Pr,  34.)  Thus,  in  the  Matter  of  Purr^  as  before 
shown  (2  Barb,  Ch  208),  it  was  held  that  the  court  might 
suspend  the  operation  of  a  commission  so  far  as  to  allow  the 
party  who  had  been  found  a  lunatic  to  make  a  testamentary 
disposition  of  his  effects,  without  at  the  same  time  discharg- 
ing the  proceedings  entirely  and  restoring  him  to  the  control 
of  his  property.  And  the  ground  there  taken  was  that  the 
state  of  mind  of  the  lunatic  had  improved,  and  although 
not  fully  restored  to  his  original  vigor,  yet,  were  a 
commission  then  to  be  issued  against  him,  he  would  not 
probably  be  found  of  unsound  mind. 

But  a  commission  cannot  be  superseded  as  to  the  person 
and  retained  as  to  the  estate,  for  it  is  not  divisible  at  law. 
{Matter  of  Burr,  17  Barb.  9.)  See  ""CommiUeer  Yet  it 
may  be  m-spertded  as  to  the  person  and  retained  in  force  as 
to  the  estate.  In  like  manner  it  may  be  suspended  in  part 
as  to  the  estate,  so  as  to  authorize  the  lunatic  to  make  a 
will,  or  to  receive  portions  of  the  income  of  his 
{WiU    Eq.    Jur.  691;  Matter  of  Burr,    2   Barb. 

aos.) 
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TITLE  SIXTH. 


COMMITTEES. 

The  earliest  mention  of  guardians  for  the  estate  of  luna- 
tics is  to  be  found  in  the  law  of  the  Twelve  Tables.  That 
Code,  brief  as  it  now  seems  to  us,  was  the  embodiment  of 
the  early  Statute  Law  of  Rome,  and  so  deep  was  the  ven- 
eration entertained  for  it,  tliat  its  provisions  as  to  private 
rights  were  never  at  any  time  repealed.  It  ever  remained 
as  a  soil;  of  constitutional  guide  to  all  future  legislation.  In 
the  fifth  Table  (f ragm.  4)  is  to  be  found  this  passage.  "  Si 
Furiosns  est  agnaiarwni  gefUUvmnque  in  eo  pecuniuqu^  ejus 
poieatas  estoy  But  t}\e  fui*iostis  was  not  interdicted  as  was 
the  prodi-giiSj  and  what  he  did  might  be  valid  if  done  in  a 
lucid  interval 

The  Institutes  also  contained  a  provision  to  the  follow- 
ing effect,  viz. ;  "  Sed  el  mente  captia  et  surdis  et  mutis  et 
qui  perpetuo  morbo  laborant  quia  rebus  suis  superesse  non 
possunt,  cxiratores  dandi  sunt."  (JjH,  1,  Ht  23,  §  4.)  This 
was  an  additional  enactment  for  the  protection  of  a  class 
of  weak-minded  pei'sons  not  mentioned  in  the  Twelve 
Tables.  In  all  the  foregoing  cases,  whether  of  lunacy  or 
imbecility,  a  curator  of  the  estate  was  appointed.  Keeping 
in  view,  however,  the  constant  possibility  of  a  lucid  inter- 
val, the  question  was  often  mooted  by  Roman  lawyers  as 
to  whether  it  operated  to  supersede  the  curatorship  j9/'(?  hoc 
vi€€.  But  Justinian  decided  this  in  the  negative,  holding 
that  while  the  cuiatorship  could  not  thus  expire  and  be 
revived,  Avith  the  alternating  conditions  of  the  lonatic^a 
mind,  acts  performed  by  him  in  a  lucid  inter\^al  might  still 
be  valid.      {Ortolan,  Instii.  Vol  %p.  197;  Code  5,  70,  6.) 

The  Gv/ratar  was,  therefore,  exclusively  a  committee  of 
the  estate,  while  the  tutor  had  a  wider  authority  which  in- 
cluded both  the  person  and  the  estate.  A  tutor  was  always 
given  to  infants  and  to  women,  ^rop^  animi  levitatem, 
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both  whose  civil  status  was  deemed  a  fixed  one  at  least 
during  legal  nonage.*  On  the  other  hand  when  any  inter* 
vening  and  temporary  conditions  caused  any  capitis  dentin^ 
utio  in  the  individual,  he  was  placed  under  a  curator.  The 
Bame  magiatratew  appoiuted  both  kinds  of  guardians*  ^_ 
{pridUm,  Instil,  Vol  %pp,  136,  197.)  f| 

The  capitis  deminutio  in  the  case  of  lunacy  was  of  the 
sort  known  as  deminutio  medin.  In  this  condition  a  curator 
of  the  estate  was  appointed,  but  not  necessarily  a  tutor  of  the 
person,  because  the  law  always  contemplated  the  possibility 
of  a  lucid  interval,  during  which  the  lunatic  might  perform 
legal  acts,  while  if  placed  under  a  tutor  he  became  as  aa 
infant  totally  disfranchised  and  was  not  sui  juris.  (^InstiLj 
Lib.  1,  Tit  23,  De  OuraUonibus,  §  3.) 

The  object  of  an  inquisition  being  to  ascertain  whether 
the  alleged  lunatic  is,  or  not,  capable  of  managing  his 
affairs,  it  follows  that  after  a  finding  of  lunacy  against  the 
party,  it  becomes  the  duty  of  the  court  to  appoint  a  com- 
mittee of  his  person  and  estate.  Foi\  the  necessity  of  plac- 
ing a  party  under  guardianship  pre-supposes  the  existence 
of  a  state  of  mind  dangerous  either  to  the  safety  of  the 
lunatic's  person,  or  that  of  his  estate.  Hence,  to  authorize 
the  appointment  of  a  committee,  the  party's  unsoundness 
of  mind  and  consequent  legal  incapacity  must  first  be  fully 
established.  {Matter  of  Shmd,  40  How.  Pr,  204.)  On 
moving,  therefore,  for  an  order  to  confirm  the  return  of  the 
commission,  an  application  may  be  made  ft>r  the  appoint* 
ment  of  such  committee ;  and  any  one  who  has  opposed 
the  commission  may  oppose  the  appointment  of  the  com- 
mittee. ^B 

It  is  usual  to  appoint  but  one  individual  as  committee,  ^n 
both  of  the  person  and  the  estate  of  a  lunatic.      Neverthe- 
less if  the  estate  be  so  large  as  to  require  special  experience 


*Tuiorea  constitnuntnr   tAm  maBculig  qa&m  f«tnitils.  sed  maacaliB  quidem  In- 
puberibufl  daotaxat,  femiais  autem  lam  Impuboribus  quam  puberibue.     KP^Jh 
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administer  it ;  or  if  it  casts  onerous  duties  upon  the  com- 
mittee, two  persons  may  be  appointed  to  serve,  one  in  each 
capacity.  Apart,  however,  from  the  extent  of  the  estate, 
there  may  be  circumstances  in  the  life  of  the  lunatic  where 
the  most  suitable  party  for  a  committee  of  his  person 
would  not  at  the  same  time  be  competent  to  act  as  com- 
mittee of  the  estate.  In  such  cases  looking  always  first  to 
the  personal  safety  and  comfort  of  the  lunatic,  and  after- 
ward to  the  pmtection  of  his  property,  the  court  will  select 
the  party  best  qualifietl  under  all  the  circumstances  for 
committee  of  the  pei'son,  and  then  proceed  to  act  similarly 
toward  the  estate.  {Matter  of  Livingstony  1  Johns.  OK 
436;  Mopwrie  LuiUoWj  2  P.  Wtns.  635.)  A  committee  of 
the  person  may  also  be  appointed  without  a  committee  of 
the  estate,  instead  of  which  the  property  may  be  put  in 
the  hands  of  a  receiver.  {WiU,  Eq.  Jwr,  691;  Ex  parte 
Warreti,  10  Ves,  622 ;  Matter  of  Bussell^  1  Barb,  Qh. 
43.) 

But  a  person  adjudged  incapable  of  managing  his  own 
^kfitate  is  in  law  presumed  to  be  incapable  of  managing  him- 
self. Therefore,  when  a  court  has  authority  given  it  over 
the  person  and  the  estate,  the  jurisdiction  cannot  be 
divided,  and  both  must  stand  or  fall  together.  {Ex  parte 
Lovedayy  8  Etig,  L.  &  E.  235.)     A  committee  of  the  estate 

one  may  be  appointed  in  this  State,  for  a  non  resident 
lunatic.  And  for  a  lunatic  resident  here  a  committee  of 
the  person  may  be  appointed,  although  he  has  property  in 
another  State  and  a  committee  of  his  person  and  estate  have 
already  been  appointed  there.  {Matter  of  Tayla}%  9  Paige^ 
619  ;  Lire  Tottenkanij  2  Mt/,  dc  Or.  39;  In  re  Eeene,  lb, 
42.)  So  also  during  the  necessary  absence  of  the  commit- 
tee a  temporary  one  may  be  appointtKl.    But  if  a  lunatic  be 

resident  of  this  State  the  appointment  of  a  committee  of 
his  estate  alone  would  be  anomalous  in  practice,  and  will 
not  consequently  be  granted.  {Matter  of  Burr,  17  Barb, 
18.) 
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In  selecting  a  committee  the  court  will  generally  be 
guided  by  the  wishes  of  the  lunatic  or  his  next  of  kin,  and  - 
will  even  give  a  preference  to  them,  provided  no  serious  ^M 
objections  exist  for  so  doing.*  Thus  the  son  of  a  lunatic  " 
father,  if  a  proper  pei'son,  will  be  apj^ointed  committee. 
(^Lord  Bangor* s  Ome^  2  Moll,  518.)  Under  like  circum- 
stances, husbands  will  be  appointed  committee  of  their 
wives,  and  wives  of  their  husbands,  and  the  custody  of  a 
lunatic  may  be  granted  to  a  ferns  covert  though  she  be  not 
sui  jurisy  but  under  power  of  her  husband.  {£aS  po/rte 
JTifigsmill;  3  P.Wms.  Ill,  w-.)  But  in  such  cases  it  haa 
been  usual  in  England  to  join  some  one  with  her.  (-Sp 
parts  Hitgh^  18  Vea.  22  j  Lord  Wenman^s  CasSy  1  P.  Wms. 
701.)  No  general  rules  on  this  subject  have  been  laid 
down  by  our  courts.  It  has  also  been  said  that  in  the  case 
of  an  unmarried  female  lunatic,  her  custody  will  generally 
be  given  to  one  of  her  own  sex.  But  there  is  certainly  no 
valid  reason  at  present  existing  for  such  a  rule,  if  by  cus- 
tody be  meant  the  light  of  the  committee  to  confine  and 
care  for  a  lunatic  ward.  The  only  decision  upon  which 
this  assumed  rule  of  practice  rests  was  that  rendered  in  Ha^^ 
parte  Ludlow  (2  P.  Wms,  638;  A.  D,  1731).  That  judg," 
ment  was  simply  based  upon  the  personal  aspects  of  the 
case,  and  it  was  pronounced  in  a  day  when  asylums  we 
not  common  in  which  to  confine  lunatics.  At  that  time  the 
committee  of  the  person  was  expected  to  be  the  personal 
custodian  of  the  lunatic  and  to  keep  him  either  in  his  own 
house  or  that  of  the  committee.  That  day  having  passed, 
the  reason  for  such  a  rule  has  passed  with  it.  So  also 
many  of  the  decisions  limiting  the  rights  of  married  women 
to  act  as  sole  committees  of  lunatics,  although  of  binding 
authority  in  England,  have  no  similar  authority  here. 

As  will  thus  be  seen,  courts,  by  reason  of  the  particular 


*  The  law  of  the  Twelve  T&bles  gave  the  gnardianahip  In  each  oaBea  to  thtt 
€ignati,  a  rule  to  wliicli;  Horace  alluden  in  the  third  satire  of  hla  second  book. 
Interdiobo  huic  amne  adiioat  joa  Praetor,  et  ad  saaos  abeat  tateia  propiaqaoB. 


4 
^ 


PROCEDURE  IN  LUNACY. 


265 


delicacy  of  the  trust,  always  lean  toward  the  selection   of 
the  next  of  kiu  as  committee.     And  wheie  such  persons 
Iftbeing  of  full  age  unite  in  the  petition  praying  for  the  ap- 
pointment of  a  committee  and  naming  a  suitable  person,  it 
is  usual  to  appoint  him  by  an  order  duly  entered  for  that 
purpose,  without  the  expense  of  a  reference  to  inquire  into 
l^iis  qualifications.     In  accordance  with  these  rules  it  has 
been  held  that  the  appointment  of  a  stranger  to  be  the 
committee  of  the  person  and  estate  of  a  lunatic,  without  the 
request  of  his  relatives  and  next  of  kin  or  their  assent, 
without  an  order  of  reference,  and  without  notice  to  the 
persons  having  a  prospective  interest  in  his  estate,  is  not 
authorized  by  the  practice  of  our  courts.     {Matter  of  Lor 
moree^   32  Barb.  122.)     The  court  may,  however,  in  the 
exercise  of  its  discretion,  appoint  a  committee  in  such  case 
Kirithout  any  previous  reference,  for  if  its  conscience  can  be 
otherwise  enlightened,   it  will  be  sufficient.     {Matter  of 
^ioBon,  1  Barh.  S.  C.  441.) 

^B   Should  a  reference  be  ordered,  the  heirs  or  next  of  kin 
^■lave  the  right  upon  the  hearing  to  offer  themselves  as  such 
^fcommittee.    Due  notice  should  be  served  upon  them  of  the 
^proceedings,  although   even  without  this  they  may  appear 
and  make  their  request     {Matter  of  Lainoreey  19  How,  375 ; 
MiUter  of  Per%m,  1  MoU,  439.) 
K    This  rule  that  a  stranger  cannot  be  appointed  committee 
without  the  consent  of  the  next  of  kin,  except  after  a  refer- 
ence of  which  they  are  entitled  to  notice,  has  been  found 
incapable  of  universal  application.     And  it  was  accordingly 
qualified  in  the  Matter  of  Ann  Eliza  Owens  (47  How.  JPr, 
150),  to  the  extent  of  making  its  application  depend  upon 
the  particular  circumstances  of  the  case.     There  a  female 
idiot  living  with  her  mother  was,  after  office  found,  placed 
imder  a  committee  without  the  knowledge  or  assent  of  her 
next  of  kin,  her  sister.     The  mother  had  declined  to  act  as 
such,   the  sister  was  in  feeble  health  and  the  court  accord- 
.ingly   appointed  its  clerk  as  committee.      On  an   appeal 
34 


266 


PROCEDURE  m  LUNACY 


! 

I 


from  an  order  at  special  term  denying  an  application  made 
by  that  sister  to  vacate  the  oi'der  appointing  the  committee, 
it  was  held  not  to  be  irregular  to  appoint  a  stranger  the 
committee  of  the  person  and  estate  of  an  idiot  or  lunatic,  I 
without  notifying  those  who,  as  next  of  kin,  will  succeed 
the  idiot  or  lunatic  as  heir. 

It  would  indeed  seem  most  natural  that  the  custody  of 
such  persona  and  their  estates  should  be  committed  to  the 
next  of  kin,  or  even  to  an  heir  at  law,  though  in  contraven- 
tion of  the  old  iTile.  And  Chancellor  Kent,  in  the  Matter 
of  Livin-gston  (1  Johns,  Gh.  436),  said  that  there  was  no 
sufficient  reason  for  the  common-law  rule  which  disqualified 
the  heir  at  law  for  serving  as  committee.  He  accordingly 
appointed  the  daughter  of  a  lunatic  mother  her  committee 
upon  the  recjuisite  security  being  furnishecL 

The  appointment  of  the  next  of  kin  as  committee  is  not, 
however,  a  matter  of  course.  And  it  will  not  be  done  if 
there  be  any  circumstances  making  it  less  advantageous  to 
the  interests  of  the  lunatic.  Unless  relatives  can  show  a 
better  reason  for  their  own  appointment  than  for  that  of  a 
stranger  they  will  not  be  selected  {Matter  of  Taylor^  9 
Paige,  611.) 

Proximity  of  residence  of  the  committee  to  that  of  the 
lunatic,  so  that  he  can  frequently  visit  his  ward  and  oversee 
his  condition  is  another  consideration  of  great  weight  with 
courts  in  the  appointment  of  a  committee.  But  with  the 
present  facilities  of  intercommunication  it  is  not  necessary 
that  the  committee  should  reside  in  the  county  in  which  the 
inquisition  was  held,  nor,  in  view  of  the  possible  necessity 
of  the  lunatic  being  sent  to  ua  asylum,  iu  the  same  county 
where  that  asylum  is  located.  Such  exactions  would  be 
unreasonable  towai^d  the  committee  without  being  in  the 
leasb  degree  beneficial  to  the  lunatic.  And  it  is  sufficient 
if  the  committee  be  a  resident  of  the  State,  within  the  juris- 
diction of  its  courts  and  subject  to  their  orders  and  judg- 
ments.    For  in  this,  us  in  all  other  trusts  of  a  similar  kind. 
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o  more  limited  residence  of  the  trustee  ia  required.    (^Mat- 
ter of  Zamoree,  32  Barb.  122.) 

f  If  the  referee  be  satisfied  with  the  qualifications  of  the 
committee  proposed  and  of  his  sui'eties,  and  the  amount  and 
form  of  the  bond  given,  he  so  repoi-ts  it  to  the  court.  And 
if  this  report  be  approved,  an  order  is  thereupon  entered 
confirming  the  same,  and  for  the  appointment  of  the  com- 
mittee, upon  his  complying  mth  the  conditions  mentioned 
in  such  order,  according  to  the  rules  of  the  court. 

As  conflicts  of  interest  between  the  next  of  kin  of  a 
atic,  or  strangers,  often  arise  upon  the  question  of  the 
selection  of  a  proper  committee,  the  afiidavits  presented  in 
relation  thereto  are  sometimes  made  the  instruments  for 
assailing  personal  character  under  cover  of  legal  testimony. 
In  England  it  has  been  decided  that  scandal,  if  introduced 
to  affidavits,  may  be  expunged  by  the  court,  and  the  alle- 
gation of  a  fact,  although  such  fact  be  material,  may  be 
scandalous,  depending  upon  the  question  whether  it  is  in- 
troduced not  by  insinuation,  but  in  such  a  form  that  it  may 
met  by  contradiction  and  punished  as  a  libel,  {Mi^ parts 
La  Ileup,  18  Ves.  221.)  And  in  like  manner  parties  pub- 
lishing a  pamphlet  reflecting  upon  the  conduct  of  parties 
managing  a  lunatic's  affairs,  or  addressing  letters  to  the 
court  pending  proceeding,  may  be  punished  for  contempt. 
(JSc  parte  JoneSj  13  Ves.  237.)  The  same  rule  which  ap- 
plies to  scandalous  matter  in  England  would  un<]|uestionably 
apply  here  under  general  principles  of  equity  pleading. 
{Story's  Eq.  Plead.,  §§  266,  862.) 


BOND    OF   OOMMITTBE. 


t 

H  No  committee,  whether  he  be  the  next  of  kin  of  a  lunatic 
^Bor  a  stranger,  can  enter  upon  the  dischai^e  of  his  trust  until 
Hhe  has  first  executed  a  bond  with  two  sufficient  sureties  to 
H1>e  approved  by  the  court  appointing  him,  conditioned  for 
the  faithful  performance  of  his  trust ;  that  he  will  render  a 
faithful  account  whenever  required  in  accordance  with  the 
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rules  of  the  court^  and  will  obey  all  orders  and  directions  of 
the  court  relating  to  his  duties.  (2  Barb,  Ch,  Pr,  237.) 
The  court  may,  in  its  discretion,  relieve  the  committee  from 
the  obligation  of  furnishing  aecurity,  as  where,  for  instance, 
no  person  can  be  found  who  will  incur  such  responsibility, 
although  reasons  founded  upon  consanguinity  alone  vnW  not 
suflSce.  {In  re  Frank,  2  JRusa,  Ch,  450;  Matter  of  Bwr- 
rotigh^  1  Con.  &  Law,  309.) 

The  penalty  in  the  bond,  which  it  devolves  upon  the  court 
appointing  the  committee  to  fix,  is  governed  by  the  extent 
of  the  real  and  personal  estate  of  the  lunatic.  In  view 
of  the  fact  that^  under  the  statute,  no  disposition  of  the 
real  estate  can  }>e  made  by  the  committee  except  upon  filing 
a  special  and  additional  bond  to  that  first  given  upon  his 
appointment,  there  would  seem  to  be  no  equitable  reason 
why,  so  far  as  the  body  of  the  real  estate  is  concerned,  any 
bond  should  at  the  outset  be  given  at  all,  except  for  the 
amount  covered  by  the  income  or  rents  and  profits  of  that 
real  estate,  since  this  is  all  in  fact  over  which  the  committee 
has  any  discretionary  power.  Therefore,  as  the  personal 
estate  is  more  immediately  under  the  control  of  the  com- 
mittee than  the  realty,  it  will  suffice  at  the  outset  if  the 
penalty  be  in  double  the  value  of  the  personal  estate.  This 
bond  should  be  made  payable  either  to  the  people  of  the 
State  or  the  clerk  of  the  court.  {Matter  ofWhite^  1  JSarlh 
Ch,  43.) 

After  it  has  been  duly  executed  by  the  committee  and 
Ms  sureties  been  acknowledged  before  a  proper  officer,  and 
the  sureties  having  in  turn  justified,  the  court  has  certified 
its  approval  of  the  instrument  by  a  proper  indorsement 
thereon,  it  should  be  filed  with  the  clerk  of  the  court. 
{Sup.  Court  liuleSy  No,  6.)  These  formalities  having  been 
completed,  the  committee  may  then  and  not  before  legally 
enter  upon  the  discharge  of  his  duties.  (1  Moulton^s  CK  JPr, 
113.) 
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AUTHOBITT  OF  COMMITTEE. 

A  commission  issued  in  another  State  gives  no  authority 
to  a  committee  appointed  under  it  to  exercise  any  control 
over  the  real  estate  of  a  lunatic  situated  in  New  York ; 
but  a  new  commission  must  be  awarded  and  a  new  com- 
mittee appointed  for  that  purpose.  (^  pm'te  Jenkins,  2 
P'ohns.  Gk  124;  Ex  parte  Pettit,  2  Paige,  174;  Matter  of 
^erhinA,  2  Johnn.  Gh.  124;  Matter  of  Duchess  of  Chandoa^ 
Sck  <&  Zef.  301 ;  Mv parte  Gilkim,  2  Ve^.  587.) 
Nor  even  can  such  a  committee,  being  the  creature  of  a 
foreign  jurisdiction,  be  recognized  by  our  laws,  since  he  is 
not  Avithin  the  reach  of  the  process  of  our  courts,  and  the 

K)erformance  of  his  duties,  and  his  obligations  to  account 
or  the  manner  in  which  he  has  adminlBtered    his  tnist  can 
lot  be  enforced  as  contemplated  by  statute.     (2  P,  S.  850, 
%th  ed.j  §§  3,  4,  5;  852,  §  20.)     In  the  absence  of  statu- 
tory authority  other  States  will  not  recognize  the  artificial 
character  personified  in  a  committee.     (^Matter  of  Neally^ 
26  How.  Pr.  402;  Story's  Gonfl.  of  Laws,    424;'  3  Purge 
on  Gohnial  Law^  1007.) 
H^   Hence,  a  committee  appointed    in  one  State  is  not   a 
^^egal  guardian  quoad  hoc  in  any  other.     (^Ex  parte  Posen- 
^berg^  i  Leg.  Gaz,  P.  49.) 

^1  It  is  doubtless  true  that  proceedings  judicially  afllrraing 
^B  finding  of  lunacy  against  a  party,  and  had  according  to 
^the  laws  of  any  State  in  the  Union,  are  under  the  Consti- 
tution of  the  United  States  and  the  laws  made  in  pursu- 
ance thereof,  when  properly  attested,  entitled  to  the  same 
faith  and  credit  in  other  courts  as  in  those  of  the  State 
whence  they  emanated.  {Go/ist.^  Art  4,  §  1;  U.  tS.  Stat,. 
at  Large,  Vol.  1,  p,  122.)  But  while  the  record  of  such 
lunacy  would  be  presumptive  evidence  in  this  State,  and 
afford  a  reasonable  ground  upon  which  to  award  a  commis- 
sion, proceedings  in  the  nature  of  an  inquisition  would 
be  necessary  before  the  court  would  be  authorized  to 
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appoint  a  committee.  And  although,  under  the  rules  of 
the  English  Chancery,  it  was  the  usual  course  for  the 
Chancellor  in  the  colony  to  grant  the  custody  of  the  luna- 
tic's real  estate  to  the  committee  appointed  by  the  Lord 
Chancellor  of  England,  such  a  rule  cannot  well  obtain 
here  under  the  varying  statutoiy  provisions  of  sovereign 
and  independent  States.     (3  Surge's  CoL  Lo/w^  1008.) 

Although,  under  the  Revised  Statutes  (2  R.  S.,  p.  853, 
§  29,  6th  etl.),  the  power  of  any  committee  of  a  lunatic 
ceases  upon  the  death  of  the  latter,  that  event  does  not 
of  itself  determine  his  responsibility.  He  is  still  under 
the  control  of  the  court  like  any  other  person  in  the  posi- 
tion of  a  bailiff,  trustee  or  receiver,  who  is  to  act  merely 
officially,  and  is  not  permitted,  therefore,  to  interfere  in  any 
manner  with  the  rights  of  third  persons,  on  the  determina* 
tion  of  hie  authority  as  committee.  Hence  he  continues 
liable  to  account,  and  to  all  the  consequences  of  any  mis. 
conduct  on  his  part,  and  is  bound  to  act  in  delivering  pos- 
session of  the  estates  as  the  court  shall  direct  {In  re  Fitz- 
gerald^ 2  Sch,  dc  Lef,  440 ;  Ex  parte  CJ'erk^  In  re  Ihickesa  of 
Norfolk^  Jac,  Rep.  589.)  But  where  such  committee  has  an 
interest  in  the  estate  of  the  lunatic  either  as  creditor  or 
legatee,  he  should  petition  for  permission  to  proceed  at  law 
or  in  equity  to  assert  his  claim,  and  meanwhile  may  retain 
possession  of  the  estate,  still  acting  in  his  capacity  of  com- 
mittee. {Ibid.,  In  re  HaJin,  Shelf.  288.) 


DUTIES    OF   COMMITTEE. 

The  committee  being  the  bailiff  of  the  court  in  its  rela- 
tions to  the  person  of  the  lunatic,  and  the  trustee  of  an  ex- 
press trust  in  his  relations  to  the  lunatic's  estate,  is  imder 
obligations  to  make  all  necessary  efforts,  according  to  the 
means  in  his  power,  to  secure  the  co\nio\%  happiness  and 
recovery  of  his  ward,  as  well  as  to  protect  his  estate  against 
waste.  For  these  reasons  it  is  his  duty  to  discharge  his 
trust  in  such  way  as  to  carry  out  the  purposes  intended  by 
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the  court  in  appointing  him,  and  to  follow  the  course  of 
judicial  determinations  relating  to  the  powers  and  duties  of 
his  ofiBce.  Besides  the  provisions  of  the  statutes  regulat- 
ing his  powers,  he  must  in  all  cases  of  doubt  apply  by  peti- 
tion for  leave  to  undeiiake  any  thing  not  specifically  men- 
tioned in  them,  although  it  may  seem  to  fall  by  implication 
within  the  limits  of  those  powers. 

In  cases  of  lunacy,  the  first  care  of  the  court  is  the 
maintenance  of  the  lunatic,  and  after  that  it  is  a  rule 
never  departed  from  not  to  vary  or  change  the  property  of 
the  lunatic  so  as  to  affect  an  alteration  in  the  succession. 
{Lord  Aivnandale's  Case^  AmL  80;  Weldx.  Tew,  Beatty^s 
Ch,  266.)  For  these  reasons,  under  our  statute  no 
disposition  of  the  real  estate  of  a  lunatic  can  be  made  by 
his  committee,  without  permission  first  had  and  obtained 
from  a  court  of  competent  Jurisdictionj  and  upon  giving 
additional  bonds  conditioned  for  the  faithfid  performance 
of  the  trust  (2  R.  S.,  6th  ed.,  p.  850,  §  7,  and  p.  852, 
§  20.) 

In  order  to  secure  the  entire  comfort  of  the  lunatic, 
the  costs  of  his  maintenance  are  not  to  be  limited  to  the 
amount  of  his  income.  I7i  re  Persse  (3  MolL  94)  the  Loi^i 
Chancellor  observed  that  the  maintenance  of  a  lunatic  was 
not  to  be  limited,  like  that  of  an  infant,  within  the  bounds 
of  his  income.  It  was  not  to  be  limited  except  by  the  full- 
est comfort  of  the  lunatic.  Fanciful  enjoyments,  and  even 
harmless  caprices  were  to  be  indulged  up  to  the  limits 
of  the  income,  and  for  solid  enjoyments  and  sub- 
stantial comfort  the  court  would,  if  necessary,  go  beyond 
the  limits  of  the  income.  (See,  also,  Ms  parte  Chumley,  1 
Ve&.  296 ;  Eos  parte  Baker ^  6  lb,  8  ;  Oxenden,  v.  ComptoUj 
2  Ih,  72,) 

In  the  Matter  of  Samhbui^j  (3  Johms,  Oh,  347)  Chan- 
cellor Kent  held  that  the  governing  principle  in  the  man- 
agement of  a  lunatic's  estate  was  the  interest  of  the  ward, 
and  not  that  of  those  who  might  have  eventual  rights  of 
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succession.     And  for  the  promotion  of  this  end,  real  pre  ^ 
erty  might  be  converted  into  personal,  and  personal  into 
real,  without  regard  to  the  contingent  interests  of  the  real 
or  personal  representatives.      So,  too,  personal  property 
may,  in  the  discretion  of  the  court,  be  applied  by  the  com- 
mittee to  the  improvement  of  the  unproductive  real  prop- 
erty of  the  lunatic.     {Matte)'  of  Jjimngston,  9  Paige^  440.) 
And  in  the  protection   of  the  interests  of  such  a  party,  M 
and  where  the  care  of  his  estate  requires  the  emplo}'ment  ^ 
of  an  agent  or  clerk,  the  coui'tj  upon  the  application  of  the 
committee,  will  allow  him  to  employ  such  an  agent^  andjH 
to  pay  to  him  a  reasonable  compensation  out  of  the  income 
of  the  lunatic's  estate.     But  the  committee  himself  cannot 
act  as  such  clerk,  nor  receive  any  compensation  beyond  his_^ 
allowance  for  commissions  as  committee.     (Ibid,)  ( 

The  settled  principle  both  in  England  and  in  this  State 
is  that  the  expenditui'es  which  may  be  made  for  the  main- 
tenance of  a  lunatic  are  to  be  governed  solely  by  the  extent 
of  his  means.  Thus  in  a  late  case  {Matter  of  Colah,  3 
Daly,  529, 11  Abb,  Pr,  JST,  S,  209),  where  a  Parsee  merchant, 
coming  to  New  York  to  embark  in  business,  became  insane, 
it  was  held  to  be  within  the  authority  of  the  coint  to  send 
him  back  to  India  under  the  charge  of  his  committee,  and  at 
the  expense  of  his  estate,  because  no  probable  expense 
should  deter  the  court  from  directing  to  be  done  whatever 
appeared  to  be  most  advantageous  for  the  limatic,  'wdthout 
regard  to  the  next  of  kin. 

Where  the  lunatic,  though  residing  in  another  State^ 
owns  property  in  this,  the  property  in  the  hands  of  the  com- 
mittee appointed  at  his  place  of  residence  is  the  primary 
fund  for  liis  support,  and  it  should  be  first  applied  to  hie 
support  by  the  committee  having  control  of  his  person- 
{Matter  of  Taylor,  9  Pai^e,  611.) 


COMTTBOL  OF  THE  PBRSON  OF  THE  LUNATIC. 

As  to  the  person  of  the  lunatic,  the  committee  has 
entire  control,  and  may  place  him  in,  or  remove  him  from. 
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any  asylnm,  according  as  he  deems  it  best  for  the  interests 
of  the  party,  or  the  protection  of  his  estate  against  needless 
and  wasteful  expenditure.  But  should  he  remove  him 
without  the  jurisdiction  of  the  courts  he  may  be  comj>e]led 
to  bring  him  back  again,  for  the  court  has  unquestionably 
the  authority  at  the  outset  to  forbid  such  removal  without 
leave  first  had  or  obtained,  or  on  recalling  the  lunatic  into 
jurisdiction  to  prevent  his  being  again  transported  be- 
ond  it  (2  Iloff.  Ch.  Pr.  262 ;  Matt^'  of  Wing,  2  Hunj 
71.)  It  is  made  the  duty  of  the  committee  by  statute 
{Chap.  446,  Laws  of  1874,  TiL  1,  §  6),  where  the  lunatic 
is  either  dangerous  to  himself  or  to  others,  and  has  sufficient 
property  to  maintain  himself,  to  provide  a  suitable  place 
for  hie  confinement.  What  constitutes  a  suitable  place  is 
a  question  not  to  be  exclusively  decided  by  the  legal  char- 
ter of  the  commitment.  But  like  questions  of  necessaries 
and  paraphernalia  is  to  be  governed  h)y  the  personal  cir- 
cumstances of  the  lunatic.     These  should  always  govern. 

But  where  all  the  estate  of  a  lunatic  has  been  consumed 
in  his  necesaaiy  maintenance,  the  court  mil  on  petition  of 
the  committee  and  upon  the  report  of  a  referee  order  the 
lunatic  to  be  delivered  to  the  overseer  of  the  poor.  {Mat- 
ter of  MaFarlwn,  2  Johns.  Ch.  440.) 

In  the  case  of  an  habitual  drunkard  the  committee,  sub- 
ject always  to  the  direction  of  the  couit,  has  the  right  to 
decide  upon  the  proper  residence  of  the  paiiy,  and  the  court 
will  aid  in  enforcing  such  decision  where  necessary.  And 
should  any  person  harbor  or  retain  such  dninkard  in  their 
jcustody  against  the  wishes  of  the  committee  it  is  the  duty 
of  the  committee  to  apply  to  the  court  for  an  order  compell- 
ing the  custodian  of  the  drunkard  to  surrender  hini  into 
the  hands  of  the  committee,  or  to  refrain  from  hai^boring 
him.  {Matter  of  Lynch^  5  Paige,  120.) 
[  And  where  vendors  of  intoxicating  drinks  supply  the 
drunkanl  against  the  >vishes  of  his  committee,  it  is  the  duty 
of  this  latter  to  bring  the  matter  to  the  notice  of  the  couii^ 
35 
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upon  sliowing  which  an  order  will  be  made,  prohibiting 
such  supplies  to  the  drunkaixJ  under  the  penalties  of  a 
criminal  contempt.  {^Matter  of  Heller,  3  Paige^  200 ;  Mai- 
ter  of  Hoag,  7  lb,  302.)  As  the  reformation  of  the  drunk- 
ard is  the  one  point  always  kept  in  view,  the  court  will,  if 
necessary,  direct  his  confinement  in  a  lunatic  asylum,  and 
may  also  order  his  real  estate  to  be  sold  for  the  purpose  of 
supporting  him  there.     {Ifmi) 

It  will  thus  be  seen  that  the  reformation  of  the  drunk* 
ard,  like  the  recovery  of  the  lunatic,  is  the  chief  end  al- 
ways to  be  kept  in  view  by  the  committee,  and  in  order  to 
secure  this  he  may  employ  all  necessary  means,  whether  in 
the  control  of  the  person  of  his  wai'd,  the  selectiou  of  his 
place  of  residencCj  or  through  the  prohibition  imposed  upon 
thirti  parties  of  selling  or  supplying  him  with  any  spiritu- 
ous liquors, 

INVENTORY    AND    ACCOUNTa 

It  18  made  the  duty  of  the  committee  by  statute  to  file 
an  inventory,  under  oath,  of  the  whole  real  and  personal  er 
tate  of  his  ward.  {Gkap.  446,  Laws  of  1874,  2iL  2,  §  3.) 
Consequently,  if  he  neglects  to  do  so,  or  to  render  his  ac- 
counts regularly  as  required,  every  presumption  will  be 
taken  most  strongly  against  him  in  the  settlement  of  hie 
accounts.  And  the  court  may^  under  the  above  statute* 
(§4)  compel  the  filing  of  the  inventory  by  the  order  and 
process  usual  in  such  cases.  And  where  he  has  been  guilty 
of  gross  negligence,  he  will  be  decreed  to  pay  the  costs  of 
the  proceedings  against  him  to  obtain  his  removal  and  thaA 
Settlement  of  his  accounts.  (Matter  of  Carter^  3  Patge^ 
146 ;  Matter  of  Seaman,  2  lb.  409.) 
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The  committee  must  also  defend  the  position  in  which 
he  is  placed  against  any  legal  proceedings  instituted  to 
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annul  the  commiBsion.  Hence,  where  by  an  order  of  the 
court  an  inquiaitiou  of  lunacy  found  by  a  jury  is  to  be 
traversed  by  the  lunatic  by  an  issue  to  be  framed  and  made 
up  for  trial,  which  may  be  done  before  one  or  more  referees, 
it  is  the  plain  duty  of  the  committee  appointed  under  such 
inquisition  to  oppose  the  traverse  and  see  that  the  issue  is 
properly  tried,  and  not  suffered  to  go  by  default.  And 
the  committee  will  be  entitled  to  the  legal  expenses  in- 
cuiTed  in  the  proceedings  on  the  intpiisition,  and  in  oppos- 
ing the  traverse  of  it  before  the  referees,  including  the 
bills  of  the  attorneys  of  the  committee  and  a  i^aaonable 
fccouusel  fee  upon  the  trial  of  the  traverse,  and  all  disburse 
ments,  to  be  paid  out  of  the  funds  of  the  estate  in  their 
hands.     {Matter  of  Chpp,  20  Hoio.  P/\  385.) 


BEUOVAL  OR   DISCHAROE   OP  COHMIPTKE. 

The  committee  is  liable  to  be  removed  summarily  for  any 
misconduct,  upon  an  application  to  the  court  for  that  purpose, 
supported  by  proper  affidavits,  or,  if  the  court  shall  deem 
beat,  an  inquiiy  may  be  had  before  a  referee.  If  he  has 
himself  been  the  offending  cause  of  his  removal,  he  will  be 
charged  with  the  costs  of  the  proceedings  looking  thereto. 
(Matter  of  Carter,  3  Pai^e,  146;  ASMford,  182;  Bla4)Jc's 
ca66t  18  Penn,  St.  434.)  And  an  order  removing  a 
committee  and  appointing  another  is  always  in  the  discre- 
tion of  the  couii.  and  not  appealable  to  the  general  term. 
{Matter  of  Griffin,  5  Abb.  Pr.  K  S.  96.) 

He  may  also  be  discharged  at  his  own  request  upon 
proper  application.  But  he  will  not  be  without  showing 
some  valid  reason  for  resigning  his  trust,  and  the  fact  that 
the  situation  is  rendered  unpleasant  in  consequence  of  exist- 
ing controversies  between  different  members  of  the  lunatic's 
family  is  not  sufficient  for  that  purpose.  {Matter  of  Lytle, 
3  Paige,  251.)  So,  too,  if  upon  such  removal  it  be  neces- 
sary to  take  and  state  an  account  between  such  committee 
ftnd  the  estate  of  the  lunatic  before  a  referee  designated  by 
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the  court,  it  will  be  improper  for  tlie  parties  to  snbstitute 
another  person  as  referee  without  the  permission  of  the 
court     {Ibid.) 


COMPENSATION"    OF  THE   COIfMnTEE, 

The  standard  by  which  the  compensation  of  committees 
is  regulated,  is  that  fixed  by  the  Revised  Statutes  for  ezeo- 
utore  and  administrators,  viz. : 

For  receiving  and  paying  out  all  sums  of  money,  not  ex- 
ceeding one  thousand  dollars,  at  the  rate  of  five  dollars  per 
cent. 

For  receiving  and  paying  out  any  sums  of  money  exceed- 
ing one  thousand  dollars  and  not  amounting  to  ten  thousand 
dollars,  at  the  rate  of  two  dollars  and  fifty  cents  per  cent ; 
and 

For  all  sums  above  ten  thousand  dollars,  at  the  rate  of 
one  dollar  per  cent 

In  addition  to  this  fixed  compensation  they  are  entitled 
to  such  an  allowance  for  their  actual  and  necessary  expenses 
as  shall  appear  just  and  reasonable.  (3  H,  S,  532,  §  71, 
Gth  ed.) 

Where  the  committee  consists  of  more  than  one  person 
the  compensation  will  be  apportioned  among  them  accord- 
ing to  the  provisions  of  the  statute. 

Although  it  has  been  held  that  these  commissions  are 
intended  to  be  a  full  compensation  for  the  personal  services 
of  the  committee  beyond  which  he  can  make  no  legal  charge, 
yet  the  court  may,  in  its  discretion,  make  any  additional 
allowance  which  the  circumstances  of  the  case  may  seem  to 
warrant  Thus  in  the  case  of  the  Parsee  merchant,  before 
referred  to  {Matter  of  Colah.^  3  Dakf^  529),  where  the  com- 
mittee of  the  person  of  the  lunatic  was  directed  to  take  his 
charge  to  India,  the  court  observed  that  this  was  an  excep- 
tion to  the  general  rule  that  no  compensation  should  be 
allowed  to  the  committee  of  a  lunatic  for  his  personal  serv- 
ices, and  that  he  should  be  properly  remunerated  for  that 
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service.  And  a  similar  doctrine  was  laid  down  in  England, 
Inre  SoUyiiiaQor  (9  X.  R.  Ch,  677),  and  in  re  Gamier  (13 
L.  R.  Eq,  632;  41  L.  J,  CL  419),  so  that  it  may  now  be 
considered  a  settled  rule  that  where  a  committee  renders 
any  exceptional  services  to  his  ward,  such  as  traveling  with 
him  to  distant  parts,  or  giving  up  to  him  any  extraordinary 
measure  of  his  time  and  j)er8onal  attention,  he  will  be  en- 
titled to  apply  for  extra  compensation  in  the  form  of  an 
allowance. 


TITLE  SEVENTH. 


¥ 


OF  surra  RKLATINQ  TO  LUKATIC8- 

l8t.   Oil  their  behalf. 

Suits  undertaken  on  behalf  of  idiots,  lunatics,  persons  of 
unsound  mind  or  habitual  drunkards,  after  oflSce  found, 
must  be  brought,  except  as  otherwise  permitted  by  statute, 
by  bill  in  eiiuity.  Being  persons  under  civil  disability  they 
can  neither  sue  nor  be  sued  except  tlirough  the  committee 
of  their  estate,  he  being  alone  responsible  for  the  conduct 
of  the  suit.  (2  Barb,  Ch,  Pr,  224.)  And  if  the  complain- 
ant in  a  bill  appears  to  be  a  lunatic,  and  no  next  friend  or 
committee  is  named,  the  defendant  may  demui*.  (^Milfwd^s 
Ch.  Fl  229.) 

Therefore,  if  a  bill  be  brought  against  a  lunatic,  stating 
him  to  be  such,  it  is  a  matter  of  course  to  assign  him  a 
guardian  ad  Utein  to  appear  and  defend  for  him,  If  he  has 


•LnUTATIOK  OF  ACTIOKS. 

By  Bection  375  of  tlie  New  Code  of  CWil  Procedure,  the  time  daring  which  a 
party,  who  ia  iDBane,  may  commeuce  an  Action  to  recover  real  property  or  the  poe- 
Btiflfiion  thereof,  or  to  make  an  entry  or  interpose  a  dofense  or  counter-claim  founded 
on  the  title  to  real  property  or  to  rents  or  serTioeR  out  of  the  same  18  not  a  part  of 
the  time  limited  in  that  title  {20  years.  See  %^  S65.  366),  except  that  the  time 
BO  limited  cannot  be  extended  more  than  ten  yeara  after  the  dlaabhity  ceases. 
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no  committee ;  and  if  the  bill  do  not  state  the  defendant  to 
be  a  lunatic,  the  fact  may  be  shown  by  affidayits  or  other- 
wise (  WoOaston  v,  I>i3eie,  1  Fowler's  Ex.  Pr.  477.)  In 
case  the  mental  incompetency  is  dispnted,  the  court  will 
refer  it  to  a  master  to  inquire  and  report  (Zm  t.  Sider^ 
6  Mg'M,  294.) 

It  has  always  been  the  practice  in  England  that  idiots 
and  lunatics  should  sue  and  defend  by  the  committee  of 
their  estate,  who  are  by  order  of  the  court  appointed 
guardians  fur  that  purpose.  Should  it  happen  that  an 
idiot  or  lunatic^  not  having  been  judiciaUy  declared  so, 
has  no  committee,  or  the  committee  has  an  iitterest  in  the 
suit  adverse  to  that  of  the  lunatic,  an  order  may  be  obtained 
for  appointing  another  person  as  guardian  for  the  purpose 
of  conducting  or  defending  the  suit,  or  he  may  sue  by  his 
next  friend.  {Tylers  Mitfor<rs  CL  PI  200;  Weskxmi  v. 
Westconib,  Dick.  233  ;  HowleU  v.  WUbraham,  5  Madd.  423; 
Such  V.  Hyat,  Dick.  287 ;  Ih,  480.)  And  it  has  been  held 
that  the  wife  of  a  lunatic  who  has  no  committee,  haa  a  aof- 
ficient  implied  authority  to  sue  in  his  name  for  debts  due 
him,     {Rock  v.  ^de,  { Dmo,  P.  C  22.) 

Formerly  a  similar  rule  obtained  here  in  regard  to  bring- 
ing suits  in  the  name  of  the  lunatic  hy  his  committee  or 
next  friend*  In  Gwham  v.  Gorhamk  (8  BarK  Ck.  24), 
the  court  went  into  a  very  full  examination  of  this  doctrine 
and  favored  the  English  rule  that  the  name  of  the  lunatic 
must  be  joined  to  that  of  his  committee,  although  Chancellor 
Kent,  in  Orthy  v.  Messere  (7  Johns,  CK  139),  held  that  it 
was  not  necessary  for  the  lunatic  to  be  a  party  plaintiff 
with  his  committee  to  set  aside  an  act  done  by  the  lunatic 
while  under  mental  incapacity.  He  thought  it  mere  matter 
'nd  that  it  was  iraraaterial  whether  the  lunatic 
'  's  coHMuittee  or  not  The  general  practice 
was  all 

•  have  been  the  mle  in  England,  or  the 
},  the  statutes  of  1845,  chap.    112;  of 
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1864,  cTiap.  417,  and  of  1874,  chap.  446,  together  with  the 
old  Code  of  Pi-ocedure,  §  113,  and  the  new  Code,  §  449, 
have  entirely  swept  away  all  ground  of  doubt  upon  this 
subject.  Previous  to  the  passage  of  these  statutes,  an  ac- 
tion for  money  had  and  received  to  the  use  of  a  lunatic 
could  not  be  niaintaintxl  in  the  name  of  his  committee, 
(^Lane  v.  Sch^nerhorn^  1  IIIU,  1*7.)  Nor  an  action  of  eject- 
ment on  the  title  of  the  lunatic,  there  being  then  no  differ- 
ence  between  actions  relating  to  the  real,  and  those  relating 
to  the  personal  estate  of  the  lunatic.  i^Petrie  v,  jShoeniaker, 

■  24  Wend.  85.)  By  the  operation  of  the  statute  the  com- 
mittee is  now  to  be  regarded  as  the  trustee  of  an  express 
trust,  and  under  the  Cotle  trustees  of  an  express  trust  may 
sue  without  joining  the  person  beneficially  interested. 
(^Person  V,  Warren.,  14  Barb.  488;  Davis  v.  Carpenter^  12 
How.  Pr.  287.)  This  doctrine  is  in  full  analogy  with  that 
applicable  to  general  guanliansof  infants,  to  whom  in  many 
respects,  lunatics  are  in  law  assimilated.  {ThomaH  v.  Beiir 
Tiettj  56  Barb.  197.)  In  conformity  to  these  pnnciples,  it 
has  been  held  that  a  committee  might  release  mortgaged 

^premises.  {I^iekers(jill  v.  Read^  5  Hun^  170.)  And  in  like 
"  manner  it  has  been  held  that  a  suit  in  equity  to  n^sdnd  the 
sale  of  a  farm  made  to  a  lunatic^  and  to  cancel  the  satisfac- 
tion of  a  mortgage  given  by  him  is  properly  brought  in  the 
name  of  the  committee  of  such  lunatic.  (I'^ieM.^  v.  Powler, 
2  Smi^  400,  affii'ming  Person  v.  Warren,  14  Barb.  488,  and 
making  a  distinction  fi'om  McKlUip  v.  McKiUip^  8  Barb. 
552,  which  was  decided  before  the  .Gxle,    See,  sXso^Warden 

■  v.  EioJibauniy  14  Penn,  St.  121;  Klohs  v.  Reifmixjder^ 
61  lb.  240.) 

In  every  action  brought  by  a  committee  he  must  set  forth 
facts  showing  his  appointment,  and  the  authority  under 
which  he  sues.  (2  Barb.  Ch.  Pr.  224.)  Unless  he  does  so 
he  does  not  state  a  cause  of  action  and  his  comjilaint  is  bad 
on  demurrer,  on  that  ground,  {Sheldon  v.  Ifot/,  1 1  How. 
pr,  11 ;  White  v.  Lou\  7   Barb.  204;  Ban^/s  v.  Mcintosh^ 
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23  JSarb.  591.)  The  general  principle  governing  actions 
brought  by  guardians,  receivers,  executors,  administratorB, 
are  fully  applicable  to  the  CAse  of  committees.  They  are 
equally  persons  sueing  eri'  autre  droit 

The  committee  being  the  mere  bailiff  of  the  court  quoad 
the  lunatic,  and  the  trustee  of  an  express  trust  as  to  his 
estate,  is  empowered  as  has  been  heretofore  shown  to  bring 
suit  in  his  own  iiamt!,  but  in  law  the  action  is  really  that  of 
the  lunatic.  Hence,  if  pending  such  action  the  lunatic  dies, 
then,  although  the  functions  of  the  committee  expire  and 
the  action  as  to  him  abates,  it  maybe  revived  and  continued 
in  the  name  of  his  executor  or  administrator.  It  is  only 
necessary  to  show  that  the  party  has  succeeded  to  the  title 
of  the  deceased  plaintiff,  when  the  court  must,  upon  motion, 
allow  the  action  to  be  continued.  {^Oode  of  Civil  Proced, 
§  757 ;  2  Barh.  Ch,  Ft.  680 ;  Potter  v.  Van  Kraken,  36 
N,  Y.  619 ;  Liver77wi*€  v.  Painbrldge^  49  lb.  125.)  Thus  in 
Sfmth,  Committee  of  Gales,  a  lunatic,  v.  Hatch  {N ,  F. 
Co7)i7no7h  Pleas,  Special  Tervi,  Nao.  5,  1877),  a  motion  was 
made  by  the  committee  to  revive  and  continue  an  action  by, 
and  in  the  name  of  the  executrix  of  said  Gales,  who  had 
died  since  the  action  was  at  issue.  The  action  was  brought 
to  rescind  a  sale  of  real  estate  and  to  procure  the  deed 
thereof  to  the  lunatic  to  be  declared  void;  also,  that  a 
mortgage  he  had  executed  for  part  of  the  consideration 
money  should  be  adjudged  void,  and  that  it  l)e  delivered 
up  and  canceled,  aiid  that  plaintiff  recover  so  much  of  the 
purchiise  money  as  the  lunatic  had  actually  paid  on  such 
purchase.  It  was  opposed  upon  the  claim  that  the  action 
thus  brought  by  the  conuaittee,  in  Ids  own  name,  did  not 
abate  by  the  death  of  the  lunatic,  so  that  the  cause  of  action 
could  be  enforced  by  the  executrix. 

The  court,  upon  a  full  review  of  all  the  authorities,  re- 
marked that  "  the  present  action  was  well  brought  by  the 
committee  as  nominal  plaintiff  as  trustee  of  an  express  trust, 
hulJiug  his  powei-s,  however,  as  mere  bailiff  of  the  court, 
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without  the  lunatic  being  divested  of  any  rights  to  his  prop- 
erty or  rights  of  action.  From  these  conBiderations  it  appears 
the  action,  though  brought  in  the  name  of  the  committee, 
was  actually  in  law  the  action  of  the  lunatic ;  and  on  his 
death,  the  functions  of  the  committee  having  ceased,  the 
;ht  so  sought  to  be  enforced  survived  to  the  personal 
representative  of  the  lunatic,  who  is  in  law  authorized  to 
continue  the  action.  An  order  to  that  effect  should,  there- 
fore, be  granted," 

But  in  all  cases  where  an  executor  applies  to  revive  a  suit 

the  must  show  that  he  has  taken  probate  of  the  will  of  the 

deceased.     (^Douglass  v,  SJiemia/n,  2  Patge^  358 ;   1    P, 

Wms,  753.) 

^*    Full  power  and  authority  being  thus  given  by  statute  to 

^Momraittees  to  sue  in  their  own  names,  all  former  rules  as  to 

^noining  the  lunatic^s  name  in  an  action  are  consequently 

^fcemoved,  except  in  cases  where  any  idiot,  lunatic  or  other 

^person  of  unsoimd  mind  holds  any  real  estate  in   joint 

tenancy,  or  in  common,  or  in  any  other  manner,  and  the 

^pnterest  of  such  fion  compos  requires  a  partition  thereof. 

There  the  lunatic  or  other  person  of  unsound  mind  is  a 

^necessary  party  to  the  suit,  but  application  must  be  made 

Bby  the  committee  to  authorize  his  being  made  a  party  also 

|l(3  Ji.  S,,  §  105,  eth  ed,;  1  jffi.  X.  148,  §  4;  Gorhani  v.  Oor- 

ham,  3  Barb,  CK  24.) 

In  the  case  of  an  habitual  drunkard  whose  malady  is  so 
largely  self-limited,  and  who  may  bei-estored  to  the  posses- 
sion and  control  of  his  estate,  pending  the  issue  of  a  suit 
^pugainst  his  committee  by  a  creditor  seeking  to  enforce  a 
claim  against  the  drunkard's  estate,  in  such  case  it  is  proper 
to  make  the  drunkard  a  party  to  the  action  in  order  that 
the  judgment  when  recovered  may  be  binding  upon  him. 
(Beach  V.  Bradley  dc  La/t/j  8  Paig^^  146;  New  v.  New  <& 
Snyder,  6  lb.  237.) 

Before  the  passage  of  the  various  acts  above  cited  the 
committee  was  considered  only  as  a  bailiff  of  the  couit,  the 
36 
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interest  and  the  right  of  action  still  remaining  in  the  luna- 
tic, and  the  action  had  to  be  brought  in  the  name  of  the 
latter.*  Now  the  committee  acts  as  an  independent  trustee. 

K,  after  a  suit  is  begun,  the  complainant  becomes  insane, 
the  suit  may  still  continue  upon  a  supplemental  bill  being 
filed  by  the  committee.  So,  also,  if  the  committee  dies 
pendente  lite  the  suit  may,  after  appointment  of  a  new  com- 
mittee, continue.  (Dan,  Gh,  Pr.  90.)  Objections  to  a  bill 
on  the  ground  of  lunacy  extend  to  the  whole  bill  and  apply 
as  well  to  bills  for  discovery  as  well  as  to  bills  for  relief. 
And  the  reason  given  is  that  the  defendant  in  a  bill  for  dis- 
covery only,  being  always  entitled  to  costs  after  a  full  an- 
swer, would  be  materially  injured  by  being  compelled  to 
answer  a  bill  exhibited  by  persons  whose  property  is  not  in 
their  own  dis2>osa],  and  who  are,  therefore,  incapable  of  pay- 
ing costs.    (  Wartnaby  v.  Wartiiaby,  1  Jac,  377.) 

In  Demilt  v.  Leonard^  II  Ahh,  Pr.  252,  it  was  held  that 
an  action  may  be  maintained  on  behalf  of  a  lunatic  to  set 
aside  a  judgment  which  is  overreached  by  an  inquisition  of 
lunacy,  or  the  court  may  on  motion  set  aside  such  judg- 
ment. In  that  case  subsequent  to  the  recovery  of  judgment  ^M 
against  plaintiff,  which  was  recovered  for  costs  on  proving 
a  former  settlement  of  the  matters  in  controversy,  an  inqui- 
sition in  lunacy  was  had  concerning  the  plaintiff,  and  she 
was  declared  thereby  to  have  been  incapable  of  managing 
her  affaira  for  a  period  which  included  the  time  of  the 
alleged  settlement. 

In  seeking  to  set  aside  judgments  recovered  against 
lunatics  in  actions  at  law,  whenever  such  judgments 
are  overreached  by  inquisitions  of  lunacy,  the  proper 
course  is  by  summary  application  to  the  court  in  which 
the  judgments  were  obtained,  or  by  writ  of  error.  Or 
if  there   be  no  remedy  at  law  and  the  judgments  have 

*  The  reason  why  Eillunfttk  bat  not  an  Idiot  was  required  to  be  a  partr  to  &  rait 
instlluttd  in  his  behalf  wai*,  that  a  lunatic  might  recover  his  mind,  whlfts  an  idiot 
would  not.     {Ati'y-Q€n.  y.WooirUh,  I  Vh.  Ca$.  X53;  1  Dan,  115.) 
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been  improperly  recovered  against  a  lunatic  for  pretended 
claims  wiiicb  were  not  justly  due,  it  will  be  a  proper  case 
for  the  committee  to  proceed  by  bill  in  er^uity  to  be  relieved 
of  such  judgments.  (^Matter  of  Hopper^  5  Paigey  491.) 
But  where  there  is  no  irregularity  in  the  proceedings,  the 
remedy  must  be  sought  solely  in  a  court  of  equity,  since  it 
is  only  there  that  the  fairness  of  a  judgment  obtained  against 
a  lunatic  may  be  inquired  into  by  an  equitable  action  insti- 
tuted by  his  committee.  {Clark  v.  Dunham^  4  Dm,  262  ; 
Rohertson  v.  Laiuj  19  Werul.  649.) 

In  the  absence  of  any  statutes  giving  to  conmiittees 
authority  to  sue  in  their  own  names,  as  are  now  in  force  in 
New  York,  the  course  of  procedure  vnW  necessarily  be  dif- 
ferent. Thus  where  a  bill  is  filed  by  the  committee  of  a 
lunatic  to  set  aside  an  act  done  by  such  lunatic  on  the 
ground  of  incompetency,  it  is  not  necessary  that  the  lunatic 
himself  should  be  made  a  party,  but  he  may  be  joined  as  a 
party  with  his  committee.  And  where  a  lunatic  is  not 
made  a  pai-ty  to  a  bill  or  information  in  Ms  behalf,  it  is  a 
good  ground  for  demurrer. 

The  suit  should  be  brought  in  the  name  of  the  lunatic, 
stating  that  he  sues  by  the  committee  of  his  estate,  or  be 
prosecuted  in  the  names  of  the  lunatic  and  his  committee. 

Bills  filed  by  conimittees  in  their  own  names,  in  which 
they  only  describe  themselves  as  committee,  are  bills  by  the 
committee  alone,  and  not  a  bill  of  the  lunatic  by  hie  com- 
mittee, and  a  decree  in  favor  of  the  complainant  would  not 
be  a  decree  in  favor  of  the  lunatic 

A  lunatic  is  a  necessary  party  to  a  bill  filed  by  his  com- 
mittee for  the  partition  of  real  estate.  A  decree  in  parti- 
tion upon  a  bill  filed  by  the  committee  alone  and  to  which 
the  lunatic  is  not  a  party,  will  not  transfer  the  legal  title  to 
his  undivided  share  of  that  portion  of  the  premises  which 
is  set  off  to  the  defendant  in  severalty.  In  New  York,  by 
making  the  lunatic  a  party  to  a  partition  suit,  his  legal  title 
to  that  p>rtion  of  the  premises  which  may  be  set  off  to  the 
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adverse  party,  in  severalty,  passes  without  any  conveyance 
either  from  the  lunatic  or  his  committee  under  the  Revised 
Statutes  relating  to  the  partition  of  lands.  {Gorhoum  v. 
Oorham,  3  BwrK  GL  24.) 


STATUTE  OF  LIMITATI0N8  AS  AFFECTED  BY   LUNACY. 

The  effect  of  the  statute  of  limitations,  as  a  bai  to  actions, 
can  of  course  apply  only  to  those  cases  where  the  plaintiff 
was  at  all  times  competent  to  sue,  but  neglected  to  do  so. 
His  laches  are  the  bar  created  by  him  to  the  enforcement  of 
bis  claim.  Vigilaiitibiis  fion  donnenientibus  subvenit  lest. 
But  in  such  statutes  there  are  always  exceptions  made  in 
favor  of  persons  who  are  during  the  limited  time  imder  dis- 
abilities, such  as  under  age,  impiisoned,  insane,  or  under 
coverture.  Therefore,  where  the  operation  of  the  statute  is 
invoked  as  a  bar  to  an  action  the  plaintiff  may  reply  that 
he  was  during  that  period  within  one  of  the  excepted  classes 
against  which  the  time  mentioned  in  the  statute  did  not 
accrue.  In  Buvfilmm  v.  MitcheU  (34  Wis.  117),  an  action 
upon  a  note  was  brought  by  the  administrator  of  a  deceased 
lunatic  payee  against  the  maker,  eleven  yeai's  after  the  ma- 
turity of  the  paper.  The  note  was  payable  in  installments 
at  different  times  between  the  years  1854  aud  1863.  It 
appears  that  a  portion  only  of  the  indebtedness  represented 
in  the  note  was  actually  paid,  but  the  defense  was  baaed 
upon  an  alleged  settlement  between  the  parties  to  the  note, 
pursuant  to  which  the  note  was  delivered  up  to  the  maker 
and  canceled.  These  facts,  together  with  the  mental  in- 
capacity of  the  payee  at  the  time  of  the  settlement  being 
substantiated,  it  was  held  that  the  plaintiff  might  show  the 
continued  obligation  of  the  note  by  evidence  that  the  payee 
was  insane  or  noii  compos^  and  incapable  of  contracting  at 
the  time  of  such  alleged  settlement,  and  that  the  question 
of  incapacity  to  contract  in  such  a  case,  "vvas  one  for  the 
jury.  That  the  word  "insane"  in  the  statute  of  limita- 
tions was  not  to  be  confined  to  persons  "  wholly  without 
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understanding"  but  that  it  must  be  construed  to  include 
every  person  who  is  non  compos^  or  of  "unsound  or  deranged 
mind  "  as  that  phi'ase  is  used  in  the  statute  of  wills.  There- 
fore, as  a  logical  conclusion,  if  the  payee  of  a  note,  when  a 
cause  of  action  therein  arises  in  his  favor,  has  not  sufficient 
mental  capacity  to  uudei'stand  what  he  is  about,  or  is  inca^ 
pable,  by  reason  of  mental  unsoundness,  of  managing  his 
affairs,  the  six  yeAre'  limitation  does  not  begin  to  run. 

And  so  far  as  the  principle  of  the  restoration  of  the  par- 
ies to  the  status  mite  qno  is  concerned,  and  where  the  con- 
tract seemed  so  entirely  executed   that  entire  restoration 

Biwas  practically  impossible,  it  Avas  held  that  the  fact  of  prop- 
erty being  delivered  by  the  defendant  to  plaintiff's  intestate 
upon  the  settlement,  and  which  cannot  now  be  restored,  was 
no  reason  why  the  settlement  should  not  be  avoided,  the 
defendant  meanwhile  being  credited  with  the  value  of  such 
property. 

A  similar  doctrine  was  laid  down  by  the  Supreme  Court 
of  the  United  States  in  Allore  v.  Jewell  (4  Otio^  506),  where 
the  purchaser  of  an  estate  from  a  weak-minded  woman  nearly 

Hjinsane,  upon  a  defeasance  of  his  title  on  the  ground  of  fraud, 
was  credited  with  the  improvements  made  thereon  as  a  set- 

^-•off  to  the  value  of  its  rental  while  in  his  possession. 

^P  It  was  also  held  in  the  case  first  above  cited,  that  the 
plaintiff  was  not  bound  to  resort  to  an  equitable  action  to 
annul  the  settlement  before  bringing  his  action  at  law  to 
recover  the  debt,  which  had  never  in  fact  been  discharged 
by  any  binding  contract.  This  was  re-affirming  the  prin- 
ciple laid  down  in  Mather  v.  Hutchinson  (35  WU,  27). 


OF  HABEAS  CORPUS  IN    BEHALF  OF  TEB80N8  OONTDTED  IN 

ASYHJMS. 


competent  jurisdiction  as  a  ministerial  and  not  as  a  judicial 

Pduty  upon  reasonable  cause  shown,  are  not  addressed  to  the 
merits  of  the  case  so  much  as  to  the  legality  of  the  confine- 
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ment.  It  is  not,  properly  speaking,  a  writ  of  error,  and 
cannot  be  uaed  to  oust  another  competent  and  already  act- 
ing jurisdiction.  (^Ilurd  on  Hah,  Corp.  335.)  Now  a  per- 
son legally  confined  in  an  asylum  is  within  the  custody  of  a 
competent  jurisdiction.  Therefore,  under  the  maxim 
that  omnia  prees^tmunt/K/r  rite  esse  acta^  it  follows  that,  be- 
fore a  writ  of  habeas  corpus  can  issue  in  his  behalf,  it  is 
necessary  to  allege  either  that  he  was  illegally  committed 
and  in  violation- of  the  fonns  prescribed  by  the  statute,  or 
that  he  is  not  now  insane.  Accordingly  is  has  been  held 
in  England  that,  in  order  to  obtain  a  7wii^^  co7ym«  to  bring 
up  a  person  confined  in  an  asylum,  it  was  necessary  that  the 
affidavit  should  show  that  he  was  in  a  fit  state  to  be  removed, 

and  was  not  a  dangerous  lunatic.  {JSx  parte 3  Dow. 

Pr.  (7.  161.)  The  current  of  American  authorities  may  be 
said  to  flow  in  hai-mony  with  this  doctrine.  {See  Tit.  l^ArL 
1,  ^^Legal  Com7m'im^rUy) 

In  relation  to  the  duty  of  superintendents  of  asylums 
against  whom  a  wiit  of  liahem  carpus  is  issued,  commanding 
them  to  produce  the  body  of  a  person  held  in  theii'  custody, 
it  is  incumbent  upon  them  to  do  one  of  two  things,  vix,: 
either  to  hold  the  relator  until  the  return  day»  and  prcaluce 
him,  as  ordered  before  the  coui't,  or  else  to  discharge  him. 
Confinement  on  the  ground  of  mental  disease  is  not  like 
confinement  for  any  criminal  matter.  If  a  person  has  been 
detained  on  the  former  ground  his  keeper  may,  therefore, 
discharge  him,  if  satisfied  of  a  cure,  after  sen^ice  of  a  habeas 
corpus  and  before  its  return,  and  this  will  not  be  a  contempt 
of  court,  because  the  moment  the  patient  is  cured  he  is  en- 
titled to  his  liberty,  and  if  the  superintendent  is  satisfied 
of  his  restoration  to  reason  before  the  retura  day  of  the 
writ  he  must  discharge  him.  {Com7n,  v.  Kirkbride,  1 
Brewst.  541.)  An  action  for  false  imprisonment  will  find 
a  foundation  in  any  unlawful  restriction  upon  personal 
liberty  for  however  shoit  a  time  exercised,  and  even  carry- 
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g  him  to  the  court-houae  to  answer  the  writ,  would  be  a 
eprivation  of  liberty  pro  tuvio. 

But  the  returu  to  the  writ  must  not  be  evasive  or  equiv- 
ocal or  it  will  couBtitute  a  contempt  {Matter  of  SUwy^  10 
Johns,  328),  and  where  the  person  ia  not  produced  in  court, 

e  return  should  deny  the  custody,  possession  or  power 
ver  the  relator.  And  if  the  relator  request  the  respondent 
to  discharge  him  after  service  and  before  the  return  of  the 
habeas  corpus^  and  the  relator  appear  in  person  and  at  liberty 
on  the  return  of  the  writ,  he  cannot  except  to  the  return  aa 
insufficient  or  equivocal 


r 


eurrs  against  lunatics. 
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It  was  an  early  rule  of  our  Court  of  Chancery  that  a  credi- 
tor might  file  his  biU  for  a  debt  of  the  lunatic  against  the 
mmittee  alone  and  without  joining  the  lunatic.    {Brasher 
v,  Va/n  Cortlandy  2  Johns,  Oh,  242 ;  Beach  v,  Bradley ^  8 
Paige,  146.) 

And  under  the  practice  of  that  court  the  proper  course 
or  a  party  who  had  a  claim  against  a  lunatic  or  bis  estate, 
after  office  found,  was  to  apply  to  the  court  by  petition  for 
e  payment  of  the  debt,  or  for  leave  to  bring  suit  for  re- 
very  of  the  same.  {Matter  of  Hopper ^  5  Paige^  489 ; 
BoverhiU  v.  Dirksofi,  5  How,  Pr.  109.)  An  action  at  law 
against  the  lunatic,  begun  without  the  permission  of  the 
Court  of  Chancery,  would  be  restrained,  and  the  plaintiff 
compelled  to  come  into  a  court  of  equity  for  relief.  {Mat- 
ter of  Hdler^  3  Paige^  199.)  Should  even  a  judgment  be 
obtained  at  law  against  a  lunatic,  without  such  leave,  no 
benefit  would  accrue  from  it,  although  the  court  of  law  in 
which  such  action  was  brought  had  made  no  inquiry 
whether  such  leave  had  been  first  obtained.  {Robertsan  v. 
Lainfi,  19  Wend.  649  ;  Clark  v.  DunJiam,  4  Ben,  262  ;  Stem- 
burgh  v.  Scltoohraft,  2  Barb.  153.) 

Wherever  an  action  is  brought  against  the  committee  of 
a  lunatic,  the  fact  of  his  appointment,  the  authority  under 
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which  he  is  acting,  and  the  legal  status  of  the  person  whom 
he  represents,  must  all  be  set  forth,  otherwise  the  complaint 
will  be  defective  and  held  bad  on  demurrer.  {^Hall  r, 
Taylor,  8  How.  Pr,  428.)  This  is  only  the  converse  of  the^ 
principle  applicable  to  the  committee,  when  he  is  himself 
acting  as  plaintiflF  in  behalf  of  his  lunatic  ward. 

But  the  committee  being  an  officer  of  the  court  cannot  be 
sued  without  leave  first  Lad  and  obtained  for  that  purpose 
And  in  all  cases  where  a  creditor  has  a  claim  against  a 
lunatic's  estate,  it  will  be  necessary  for  him  to  make  appli- 
cation to  the  court  by  petition  for  the  enforcement  of  hia 
claim,  if  such  a  lunatic  has  a  committee.  (  WiUiams  v.  E^ 
tale  of  Caffiermiy  26  Barb,  172.)  For,  after  a  person  has 
been  judicially  declared  a  lunatic  it  is  a  contempt  of  court 
for  a  creditor  or  other  person,  who  has  knowledge  of  the 
same,  to  sue  the  lunatic  or  to  levy  an  execution  upon  his 
property,  or  in  any  wise  to  interfere  with  it,  without  the 
permission  of  the  court.  (^Ibid.  j  UAnwureaxix  v.  Cro^by^ 
2  Podge's  Oh,  422  ;  Mailer  of  HeUer,  3  lb,  199 ;  MaUer  of 
Hopper^  5  lb.  489.)  Upon  proper  application  by  the  com- 
mittee such  creditor  or  other  person  will  be  restrained  from 
all  interference  with  the  property  of  his  lunatic  ward. 

A  lunatic  may  be  sued  as  well  after,  as  before  a  conmiit- 
tee  has  been  appointed  over  him,  and  a  judgment  may  be 
recovered  and  enforced  against  him  in  the  same  manner  as 
if  he  were  sane,  provided  such  proceedings  are  not  restrained 
by  the  court.  For  being  its  ward,  it  may  treat  such  an  ac- 
tion as  a  contempt,  whenever  the  same  has  been  under- 
taken without  its  express  sanction.  {Brown  v.  Nichcis,  9fl 
Abb,  Pr.  [iV.  8.\  1,)  Hence  a  judgment  recovered  against 
such  a  party  after  appointment  of  a  conmiittee  of  his  person 
and  estate,  without  first  obtaining  leave  from  a  court  of 
equity  to  institute  a  suit  against  Mm,  is  not  void,  nor  evea 
erroneous,  nor  is  the  party  acting  under  it  a  trespasser. 
The  remedy  of  a  lunatic  thus  improperly  proceeded  against 
ifi  by  application  to  the  court  appointing  the  committee,  to 
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restrain  the  prosecution  of  the  suit  at  law  and  to  punish  the 
plaintiff  for  contempt.  {Grippeih  v.  Oulv&r^  13  jB<^b,  424; 
Stei-nberg  v,  Sohoohraft,  2  lb.  163  ;  8  i&.  552.) 

A  court  of  e<|uity  will  not,  however,  interfere  to  disturb 
a  judgment  recovered  against  a  limatic  by  due  process  of 
law,  unless  the  consideration  has  been  impeached  and  no 
other  remedy  has  existed.  And  where  a  committee  has 
full  knowledge  of  the  suit  against  his  lunatic  ward,  and  a 
full  opiX)rtumty  to  apply  for  an  order  restraining  such  pro- 
ceeding at  any  stage  previous  to  execution,  his  neglect  to 
do  BO  is  laches,  and  he  will  not  be  permitted  afterward  to 
maintain  an  action  for  the  restoration  of  property  sold  un- 
der such  execution.     {Crippen  v.  Oul/ver^  13  Barb.  431.) 

In  all  suits  against  a  iwyi  c<ympo8  service  of  summons 
upon  one  with  whom  the  lunatic  or  person  of  unsound 
mind  resides  is  not  a  good  sei-vlce.  It  should  be  upon  the 
defendant  himself,  and  if  he  has  a  committee,  such  summons 
should  be  served  upon  him  also.  {Code  of  Civil Proceilwre^ 
§  426.)  Previous  to  the  Code,  if  the  lunatic  had  a  commit- 
tee whose  interests  were  not  advei'se  to  hie,  the  committee 
could  be  appointed  guardiaa  ad  literfiex  pwrtesiuA  of  coui^se. 
When  there  is  no  committee  of  a  person  of  unsound  mind 
who  is  sued,  a  guardian  ad  litem  can  be  appointed  on  the 
application  of  the  plaintiff,  or  on  the  application  of  some 
relative.  If  the  application  is  made  by  a  relative,  notice 
thereof  should  be  given,  unless  the  bill  or  complaint  states 
that  the  defendant  is  a  lunatic.  But  where  the  complaint 
does  not  state  that  the  defendant  is  a  lunatic,  notice  should 
be  given  because  the  plaintiff  should  have  an  opportunity  to 
know  why  the  suit  is  defended  by  a  guardian.  (Heller  v. 
ffeOer,  6  How,  Pr.  194.) 

Therefore,  where  in  a  partition  suit  one  of  the  defendants 
was  an  infant  idiot,  and  no  summons  was  served  upon  him 
or  any  peraon  representing  him,  an^  no  notice  was  taken 
in  the  complaint  of  his  disability,  and  a  guardian  ad  litem 
ioT  him  was  appointed  upon  the  petition  of  his  guardian 
37 
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resident  in  Ohio,  the  idiot  not  being  within  the  jurisdiction 
of  our  courts,  and  not  being  proceeded  against  by  publica- 
tion of  a  summons,  which  would  have  given  the  court  a 
statutory  jurisdiction,  it  was  held  that  the  Ohio  guardian 
could  not  by  liis  petition  give  the  court  any  jurisdiction 
over  the  idiot's  property  in  this  State,  and  that  a  judgment 
f^ainst  the  idiot  in  this  State  was  a  nullity.  {Rogers  v, 
McLeom,  31  Bwrh,  304.) 

In  order,  however,  to  protect  the  legal  rights  of  creditors* 
leave  to  proceed  against  the  committee  should  not  be  denied 
when  the  party  applying  shows  a  case  whereon,  if  estab- 
lished, a  court  of  equity  would  grant  relief.     {Matter  of 
Wing,  b  TdO.  205.) 

Where  application  is  made  by  a  creditor  to  a  committee 
for  payment  of  any  claim  against  his  ward,  and  the  same  is 
disputed,  the  proper  course  is  to  petition  the  court  for  pay- 
ment out  of  the  lunatic's  estate,  or  for  leave  to  establish  the 
claim  in  such  way  as  the  court  may  direct.  This  will  be 
either  by  action,  or  by  reference,  as  may  seem  most  proper 
under  the  circumstances.  It  is  usual  to  order  a  reference 
as  being  less  costly  and  more  directly  under  the  control  of 
the  court.  And  the  court  may,  therefore,  in  its  discretion 
deny  an  application  for  leave  to  sue  the  committee,  and 
direct  the  appointment  of  a  referee  to  take  proofs  as  to  the 
facts  and  to  report  thereon ;  or,  if  some  particular  advantage 
is  to  be  gained  by  an  action,  it  may  grant  leave  accordingly 
to  institute  one.  (  WiUicmis  v.  Estate  of  Ca/meron,,  26  Barh^ 
172.) 

Should  a  reference  be  ordered,  it  must  proceed  in  the 
ordinary  way  and  be  governed  by  the  rules  of  the  court 
appointing  the  same.  ^A 

Accordingly,  upon  the  coming  in  of  the  referee's  report,^B 
the  same  shaU  be  filed  with  the  testimony,  and  a  note  of 
the  day  of  filing  shall  be  entered  by  the  clerk  in  the  proper 
book,  under  the  title  of  the  cause  or  proceeding,  and  the 
said  report  shall  become  absolute  and  stand  as  in  all  things 
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confirmed^  unless  exceptions  thereto  are  filed  and  served 
within  eight  days  after  service  of  notice  of  the  tiling  of 
the  same.  If  exceptions  are  filed  and  served  within  such 
time,  the  same  may  be  brought  to  a  hearing  at  any  special 
term  thereafter,  on  the  notice  of  any  party  interested  there- 
in.    {^Supreme  Court  Hules,  J\y?.  39.) 

In  JBeach  v.  Bradley  dc  Lay  (8  Paige,  146),  where,  upon 
the  application  of  the  creditor  of  an  habitual  drunkard,  the 
court  directed  the  committee  to  pay  the  am^iuut  due,  to- 
gether  with  the  costs  of  the  application,  out  of  the  estate,  of 
the  drunkard  ;  and  authorized  the  committee,  if  necessary^ 
to  sell  the  real  estate  for  the  purpose  of  raising  funds  to 
pay  the  debt;  and  fur'ther  authorized  the  creditor  to  file  a 
bill  /^gainst  the  committee  to  recover  his  debt,  in  case  the 
order  was  not  obeyed,  it  was  held  that  the  pai't  of  the  order 
authorizing  the  tiling  of  a  bill  after  the  debt  had  been 
liquidated  and  settled,  and  decreed  to  be  paid  by  the  pre. 
vious  part  of  the  order,  was  erroneous  as  subjecting  the  estate 
to  the  costs  of  a  needless  litigation.  The  proper  course  was 
to  comjiel  the  committee  to  comply  with  the  order  by  sum- 
mary proceedings  against  hinL 

It  was  also  held  that,  where  it  is  necessary  for  the  cred- 
itor of  a  lunatic  to  file  a  bill  against  his  committee  to  estab- 
lish a  debt  and  to  obtain  satisfaction  therefor  out  of  the 
estate  of  the  lunatic,  then  such  lunatic  might  be  made  a  party 
to  the  suit  so  as  to  make  the  proceedings  binding  upon  him, 
in  case  he  should  be  restored  to  the  possession  and  control 
of  his  estate  before  the  termination  of  the  suit. 

The  fact  that  one  of  the  parties,  interested  in  the  partition 
of  an  estate,  is  an  infant  or  lunatic,  vrill  not  deprive  other 
parties  in  such  interest  of  their  right  to  a  partition  and  sale  of 
the  premises  so  held  in  common  by  them.  But  before  the 
interest  of  the  infant  or  lunatic  therein  can  be  disposed  of, 
and  his  title  vested  in  a  purchaser,  he  must  in  some  proper 
fonn  be  brought  before  the  court  and  his  rights  be  passed 
upon  and  protected.     If,  in  bringing  the  ward  into  court, 
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or  in  the  proceedings  before  the  court,  there  has  been  any 
irregularity,  that  may  be  cured  by  subsequent  ameu<lment 
under  the  order  of  the  court  having  jurisdiction  of  the  parties 
and  the  subject-matter.  {Rogers  v.  McLean^  34  JV[  TI  536.) 
lu  Pennsylvania,  the  creditor  of  a  lunatic  who  obtains 
judgment  after  inquisition  does  not  acquire  thereby  any 
right  of  priority  over  the  other  creditors.  (^Wrigh£$ 
Appeal,  8  Barr,  57.)  And  under  the  Revised  Statutes  of 
New  York,  the  committee  of  any  lunatic  is  required  to  pay 
all  debts  in  an  equal  proportion,  but  without  regard  to  legal 
priority.     (2  R.  &,p.  852,  §  21.) 

AmendmerUs  in  the  new  Code  of  Ohil  Prooedu/re  affecting 
suits  for  aiid  againai  lunatics. 

By  section  426  of  the  new  Code  of  Civil  Procedure  the 
service  of  a  summons  upon  a  pereou  judicially  declared  iu*^^ 
competent  to  manage  his  affaii's,  and  for  whom  a  committee^^ 
has  been  appointed,  must  be  made  upon  the  committee  and  j 
the  defendant.  ^H 

By  section  428  the  court  may  at  any  stage  of  an  action^^ 
appoint  a  special  guardian  ad  litem  to  conduct  the  defense 
of  an  incompetent  defendant,  to  the  exclusion  of  the  com- 
mittee^  and  with  the  same  powers  and  subject  to  the  same      j 
liabilities,  as  a  committee  of  the  property.  ^M 

By  section  554  neither  a  lunatic,  au  idiot,  nor  an  infant^^ 
under  fourteen  years  can  be  arrested  in  a  civil  action,  or  if 
arrested  may  be  discharged  as  a  privileged  person,  in  the 
discretion  of  the  court,  ^M 

By  section  895  an  open  commission  will  not  issue  where  ^^ 
the  adverse  party  is  au  infant  or  the  committee  of  &  person 
judicially  declared  incompetent  to  manage  his  own  affaira 

By  section  1291  the  time  during  which  a  party  remains 
insane,  is  not  considered  part  of  the  time  limited  for  cer- 
tain motions  to  set  aside  a  judgment 


PEOCEDURE  IN  LUNACY. 


293 


BFFEOTS  OF  LUKAOT  OUT  LSGAL  PB0CEBDIK08. 

A  person  iwn  compos  mentis  cannot  commit  an  act  of 
bankruptcy  wliile  his  disability  lasts.  But  if  he  has  done 
8o  previous  to  his  lunacy  he  may  be  made  the  subject  of  a 
commission  of  bankruptcy.  (^Anon.y  13  Ves.  590 ;  Stock, 
iV".  C.  38.)  Nor  can  he  prove  debts  under  a  commission  of 
bankruptcy.  (^Ex parte  Vlarky  2  Muss.  575.)  He  may  also 
be  arrested  and  cannot  be  discharged  if  after  such  ai'rest 
he  becomes  insane,  because  the  an'est  is  only  part  of  the 
civil  remetiy  intended  to  secure  the  presence  of  the  defend- 
ant to  answer  further  proceedings  against  him.  (Ke)mot 
V.  Narman,  2  1\  R  390 ;  Bmh  v.  Pettibone,  4  N,  Y,  300; 
aff.,b  Barb,  273;  dise  of  Wm.  Hoffman,  ch.  322,  Laws  of 
1872.)  In  like  manner  a  lunatic  is  not  exempt  from  sur- 
render by  his  bail,  unless  danger  to  his  safety  or  that  of 
others  would  result  from  it,  and  by  parity  of  reason  the  bail 
are  not  exempted  K)y  their  principal  becoming  insane. 
{Cock  V.  Ball,  13  East,  355  ;  Cavanagh  v.  CoHMt,  4'jB.  &  A. 
279;  Ibbotmn  v.  Li.  Galway,  6  T  jS.  133  ;  Steel  v.  Allan, 

2  Bos.  d;  PuL  362;  SMfo^rd,  533.)  The  bail,  however, 
may  have  a  writ  of  Iiabeas  co/piis,  directed  to  the  keeper 
of  an  asylum,  to  bring  up  their  principal  notwithstanding 
his  lunacy,  in  order  to  surrender  him  in  their  discharge 
to  the  warden  or  marshal  of  the  prison.    (^Pillop  v.  Sewto?i, 

3  Bos.  (&  Pull,  550.)  A  lunatic  may  also  be  brought 
up  on  habeas  corpus  adjustific'a7idufn  and  uponaflSda\-it  that 
he  is  not  dangerous,  but  in  a  fit  state  to  be  brought 
up.  But  where  the  return  to  a  writ  of  toiVa^  stated  that  the 
defendant  was  insane,  and  could  not  be  removed  without 
great  danger,  and  continued  so  until  the  return  of  the  writ, 
the  coui*t  of  King's  Bench  refused  an  attachment  against 
the  sheriff  and  left  the  party  to  his  remedy  by  action. 
(Fennell  v.  Tait,  5  Tt/r.  218  ;l  C,  M,  &  R.  584  ;  SJielford, 

,633 ;  Cava^nagh  v.  CoUett,  4  Barn.  &  Aid.  279.) 
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TITLE  EIGHTH. 

COSTS  OF  PROCEEDINGS  IN  LUNACY  * 

The  general  nile  is  that  the  prosecutor  of  a  commissioa 
of  lunacy  undertaken  in  good  faith,  is  entitled  to  be  re- 
imbursed from  the  lunatic's  estate  the  costs  and  expenses 
properly  incurred.  (Stoch  N.  C.  126;  SMford,  133; 
Clark's  Ca^e,  22  Fenfi,  6\  466.)  This  is  fully  recog- 
nized  in  the  practice  of  our  courts,  and  provided  for  by  the 
86th  rule  of  the  Supreme  Court,  which  recites  that  the  com. 
mittee  of  a  lunatic,  idiot  or  drunkai'd  may  pay  to  the  petL 
tioner,  on  whose  application  the  commission  was  issued,  or 
to  his  attorney,  the  costs  and  expenses  of  the  application, 
and  of  the  subsequent  proceedings  thereon,  including  the 
appointment  of  the  committee,  and  without  an  order  of 
the  court  for  the  payment  thereof,  when  the  bill  of  such 
costs  and  expenses  has  been  duly  taxed  and  iiletl  with  the 
clerk  in  whose  office  the  appointment  of  such  committee  is 
entered,  pixj^ided  the  whole  amount  of  such  costs  and  pro- 
ceedings does  not  exceed  fifty  dollars.  But  where  the 
costs  and  expenses  exceed  fifty  dollars,  the  committee  shall 
not  be  at  libei-ty  to  pay  the  same  out  of  the  estate  in  his 
hands  without  a  special  order  of  the  court  directing  such 
payment. 

It  is  not  a  matter  of  course  to  give  costs  against  the  pe- 
titioner for  a  commission  of  lunacy,  even  when  he  fails  to 
obtain  an  inquisition  finding  the  existence  of  the  alleged 
lunacy.  On  the  contraiy,  if  the  petitioner  has  proceeded 
in  good  faith  and  upon  probable  cause,  he  will  not  be 
charged  with  costs.     As  the  petitioner  must  bear  his  own 


*'Some  idea  of  the  coats  of  commiBaioatt  ta  Eaglaad  maj  be  formed  from  the 
foUowiag  exhibit :  In  the  Matter  of  Sir  lle.nry  Aferix  the  coAtH  Amounted 
to  £6,941,  or  about  $34,000.  In  ifit  Matter  of  Mrs.  Oumminff,  whoso  iasanlty  wu 
manifested  the  momoot  ahe  appt^ared  before  the  jury,  the  costs  were  £5,000.  or 
about  $25,600,  and  In  th^  Matter  of  Windham  the  trial  of  the  issue  occupied  33 
days.  ftDd  cost  each  nde  £15,000,  or  $75,000.  thus  amounting  in  the  aggregate  to 
$150,000.    (2  Taylor* a  Prin.  *fi  PracL  of  Mid.  Jut.,  p.  5S4.) 
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}ts  If  he  fails  in  establishing  the  lunacy,  that,  in  general, 
^B  sufficient  to  restrain  the  prosecution  of  an  unfounded 
charge  of  lunacy  where  there  is  no  probable  cause  for  the 
proceeding. 

But  the  fact  that  a  jury  legally  and  properly  impaneled 

has  found  the  party  proceeded  against  mentally  incompe- 

Bfeent  for  the  management  of  his  property,  is  sufficient  ^/-/m^z 

^^Y(zcie  to  show  that  the  petitioner  had  probable  cause  for 

^Diis  application  for  a  commission,  although  another  jury, 

"tipon  the  trial  of  the  issue,  found  the  other  way.     {Matter 

of  GileSj  11   Paifje,  638.)     Therefore,  where  the  relatives 

^ki   a  habitual  drunkard   prosecute  a  commission  against 

^Biim  in  good  faith,  they  will  not  be  charged  with  costs,  al- 

^■hough  the  prosecution  sliould  be  unsuccessful,  for  in  appli- 

^reations  of  this  kind  the  prosecutoi-s  are  not  chargeable  with 

costs,  unless  they  have  proceeded  in  bad  faith  and  without 

probable  cause.      {Matter  of  Amhcnit,  1  Paig€y  497;   1 

Collinsoriy  461.) 

The  committee  is  entitled  to  the  legal  expenses  incurred 
in  the  proceedings  on  the  inquisition,  and  also  in  opposing 
the  ti'averse  of  it  before  the  referees,  and  this  includes  the 
bill  of  the  attorneys  of  the  committee,  and  a  reasonable 
counsel  fee  upon  the  trial  of  the  traverse,  and  all  disburse- 
ments which  may  have  been  properly  made,  to  be  paid  out 
of  the  funds  of  the  estate  in  the  hands  of  such  committee. 
{MaUer  of  CUfp,  20  How.  Pr.  385.) 

Where  counsel  appears  in  behalf  of  a  person  against 
whom  a  commission  of  lunacy  is  issued,  to  oppose  the 
same  and  does  so  unsuccessfully,  such  counsel  has  no  legal 
claim  against  the  estate  of  the  lunatic  on  the  ground  of 
contract,  as  the  party  who  is  really  a  lunatic  has  not  been 
benefited  thereby,  and  was,  besides,  incompetent  to  con- 
tract. Nevertheless  the  couii;  may,  in  its  discretion,  allow 
costs  for  opposing  a  commission,  where  the  fact  of  lunacy 
is  so  much  a  matter  of  doubt  that  it  would  have  directed 
and  sanctioned  such  opposition  if  an  application  had  been 
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made  to  it  in  the  first  instance.  (^Matt-er  of  Conhlin^  8 
Paige,  450 ;  Shelf,  on.  Luna/yy,  103,)  In  Pennsylvania  an 
action  will  not  lie  againat  the  committee  by  the  attorney 
who  conducted  the  proceedings  for  his  professional  8er\ace8, 
but  the  estate  is  liable  therefor,  in  his  hands.  (  Wier  v. 
Myers,  34  Pmn,  St  377.) 

But  neither  money  advanced  nor  compensation  for 
services  rendered  to  a  lunatic  can  be  recovered  from  him 
if  the  circumstances  were  such  as  to  put  the  party  upon 
inquiry  as  to  his  mental  condition.  Hence,  in  proceedings 
to  have  a  person  declared  a  lunatic,  or  to  traverse  or  8upe^ 
sede  a  commission,  the  costs  rest  in  the  sound  discretion  of  ^| 
the  court,  and  will  not  be  granted  unless  the  proceedings 
are  instituted  for  the  benefit  of  the  lunatic,  and  are  prose- 
cuted fairly  and  in  good  faith.  (^Matter  of  Bechwith,  3 
Hun,  443.) 

The  question  of  costs  is  always  discretionary  with  the 
court,  and  depends  upon  the  character  of  the  application 
and  the  conduct  of  the  party.  The  rule  by  which  courts 
will  govern  their  action  in  such  cases  is  well  stated  by 
Chancellor  Walworth  in  the  Matter  of  Tracy  (1  Paige, 
583).  It  is  that  "the  court  must  exercise  a  sound  discre- 
tion, regulated  by  the  particular  circumstances,  so  that 
while  the  party  proceeded  against  is  not  deprived  of  the 
means  of  protecting  his  legal  rights,  the  property  which  is 
necessary  for  the  support  of  himself  and  his  family  may 
not  be  unnecessarily  wasted  in  useless  litigation."  In  Foh 
ger'^s  Case  (4  Johtm.  Oh.  170),  Chancellor  Kent  charged 
the  whole  costs  of  an  unsuccessful  traverse  upon  a  third 
party,  at  whose  instance  the  issue  was  awarded.  In  that 
case  a  relative  of  the  lunatic  had  procured  a  deed  from 
him,  while  a  lunatic,  and  a  few  days  only  before  the  inqui- 
sition  had  been  found,  and  his  interest  in  est-ablishing  that 
deed,  and  not  humanity,  as  the  court  remarked,  was  the 
motive  for  the  traverse  to  the  inquisition.  And,  as  he  was 
stru^ling  for  his  own  advantage,  it  seemed  but  just  that 
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e  should  pay  the  costs  to  which  he  had,  without  just 
ground  and  in  furtherance  of  hia  claim,  subjected  the  estate 
of  the  lunatic. 

In  Mi'Lam^s  Oa^  (6  Johns,   Oh.  440),  which   was  on 
the  petition  of  a  lunatic  for  the  discharge  of  his  committee, 
on  the  ground  of  returned  sanity,  and  where  the  lumicy 
was  satisfactorily  established  in  the  first  instance,  and  the 
opinion  of  the  court,  after  repeated  applications  for  the  dis- 
arge  of  this  committee,  remained  unchanged,  the  trial  of 
e  question  was  directed  to  be  at  the  expense  of  the  luna- 
ic  or  his  friends,  and  not  at  the  charge  of  liis  estate,  which 
nsisted  of  personal  property  only,  acquired  by  the  skill 
d  industry  of  his  wfe,  and  barely  sufficient  for  the  main- 
nance  of  herself  and  children  and  of  her  husband. 
^Vliere  the  party  applying  for  the  traverse  is  not  only 
e  Innatic  himself,  but  his  estate  is  large  and  can  bear  the 
xpenses  of  trying  such  issue,  the  court  will  generally  make 
a  suitable  allowance  to  defray  all  proper  expenses,  and  the 
committee  will  V>e  directed  to  pay  such  sums  as  may  be 
ecessary  to  secure   the   attendance  of  witnesses  and    to 
remimerate  counsel  for  their  services  before  the  court  and 
jury.     {Matter  of  TrcLoy,  1  Paige^  583 ;  Matter  of  Russell, 
1  Barh.  Ck  42.) 

In  the  Matter  of  Colahj  the  Pareee  merchant  (3  DaJy^  529 ; 
1  A.hh.  Pr,  \N',  4S]  209),  the  court  directed  the  committee 
of  the  lunatic,  who  was  a  Hindoo,  to  accompany  him  to 
India  and  to  pay  out  such  suras  as  might  be  subsequently 
directed  by  order  to  defi^ay  the  expenses  of  the  jouraey  from 
New  York  to  Bombay,  in  order  to  place  him  in  the  custody 
^hf  the  proper  court  there.  The  costs  of  so  doing  were 
computed  at  over  four  thousand  dollars,  and  they  were 
made  a  charge  upon  the  estate  of  the  lunatic. 

In  all  cases  referred  to  above  the  costs,  when  taxed,  are 
to  be  regulated  according  to  the  terms  prescribed  by  the 
Code. 

38 
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CHAPTER   SEVENTH. 


or   SCETTTAL   DISABILnTES    AKD   THEIR   EFFECTS   TTPOIT 
CIVIL    BIGHTS. 

It  18  a  principle  of  universal  recognition  that  to  conBti- 
tute  a  valid  contract  there  must  be  present  in  both  parties 
an  appreciative  and  an  assenting  mind.  These  are  indis- 
pensable conditions  precedent  to  the  execution  of  any  legal 
agreement,  and  the  absence  of  either  is  fatal  to  its  validity. 
All  presumptions  favoring  mental  sanity  as  the  natural 
condition  of  men,  it  follows  that  the  essence  of  a  contract  is 
the  assent  of  both  parties  to  the  same  thing  in  the  same 
sense.  (I  Parsons,  310,  475;  Dana  v.  Mon/roe,  38  Sarb* 
528.)  Hence  one  must  be  capable  of  giving  his  consent, 
and  consequently  must  have  the  use  of  his  reason  in  order 
to  be  able  to  contract.  {Pothier  on  Oblig,  PL  1,  Oh.  1,  §  1, 
Art  1.)  For  this  assent  pre-supposes  a  full  and  satisfactory 
comprehension  of  the  terms  of  the  contract  in  its  extent  and 
its  limitations,  a  knowledge  of  the  mutual  duties  imposed 
upon  the  pai'ties,  and  lastly  an  acquaintance  with  the  ad- 
vantages which  are  likely  to  accrue  to  each  from  the  trans- 
action, although  this  is  not  designed  to  express  equal  knowl- 
edge interchangeably  of  each  other's  advantages,  but  simply 
that  each  shall  be  capable  of  appreciating  the  benefits  aria. 
ing  on  his  side  from  participation  in  the  contract. 

But  while  assent  may  be  formally  given,  and  an  apparent 
appreciation  of  the  terms  of  the  contract  be  thus  exhibited, 
they  may  yet  all  emanate  from  a  condition  of  mind  which 
did  not  without  extrinsic  assistance,  or  importunity,  or 
undue  influence,  surrender  such  assent.  While  courts  can- 
not draw  geographical  lines  around  degrees  of  intelligence, 
nor  invent  algebraic  fonnulae  by  which  to  measure  with  the 
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'nicest  exactitude  the  powers  of  appreciation  of  those  enter- 
ing into  contracts,  it  is  nevertheless  theii*  duty  to  protect 
those  who  are  of  unsound  mind  against  the  consequences  of 
their  own  acts,  whenever  such  acts  are  shown  to  be  injurious 
to  their  interests.  What  constitutes  an  unsound  mind  be- 
comes therefore  at  times  a  subject  of  very  difficult  deter- 
mination, because  each  court  is  at  liberty  to  adopt  its  own 
standard,  and  it  is  only  by  comparing  decisions  and  finding 
the  foundations  common  to  all  that  we  can  deduce  any  con- 
clusions of  a  definite  character. 

It  is  manifest  at  the  oTitset  that  idiots  and  lunatics  have, 
l^ally  speaking,  no  mind,  and  cannot,  therefore,  be  said  to 
"  agree  in  mind,'*  in  the  sense  necessary  to  form  a  contracts 
They  are  incapable  of  binding  themselves  absolutely  and 
their  acts  will  be  subject  to  revision  and  abrogation.  They 
differ  from  infants  in  this  sense  that  an  infant  may  make 
a  contract  (not  being  at  law  mentally  incapacitated), 
which  he  may  aflirm  or  avoid  upon  coming  of  age,  while  in 
the  eye  of  the  law  a  lunatic  is  incapable  of  conti'acting  be- 
cause he  is  as  one  civilly  dead,  and  may  plead  his  own  inca- 
pacity in  bar  of  judgment.  (1  Chitty  on  CotU,  131 ;  1  Par- 
aonSj  3S5.) 

The  principle  that  a  lunatic  cannot  enter  into  any  con- 
tract nor  execute  a  valid  conveyance  has  never  changed 
since  the  earliest  days  of  English  jurisprudence.  Thus 
CowELL  {Instil,  Jtvri%.  Ati^L,  Lib,  2,  IlL  7,  §  4),  and  Brao- 
TON  (Lib.  3,  Ch.  2,  §  8),  both  lay  it  down  as  an  established 
rule  that  "a  deaf-mute  cannot  make  a  gift,  because  he  can- 
not express  his  consent  to  a  gift,  and  for  the  same  reason  a 
lunatic  or  any  person  of  unsound  mind,  unless  he  enjoys 
lucid  intervals."  And  again,  that  "a  lunatic  cannot  bind 
himself  by  contract,  nor  transact  any  kind  of  business,  be- 
cause of  his  incapacity  to  comprehend  the  nature  of  the 
ti'ansaction.  Neither  can  an  infant,  nor  one  who  is  like 
unto  an  infant,  and  who  in  this  respect  does  not  much  differ 
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from  a  lunatic,  unless  the  contract  be  for  his  benefit,  and 
authorized  by  his  tutor," 

The  only  exception  to  this  rule  is  that  relating  to  neces- 
Banes,  as  exj^laineil  hereinafter. 


XTHDETKCTED  LUNATICS. 

In  relation  to  dealings  with  insane  persona  before  office 
found,  and  who  do  not  present  in  their  demeanor  such  con- 
spicuous symptoms  of  their  infirmity  as  to  give  notice  or 
even  awaken  suspicion  of  their  mental  condition,  the  maxim 
de  noTi  eanstentil/iis  et  nan  apparentii/m  eadem  est  ratio  will 
fully  apply,  and  their  contracts,  where  no  fraud  has  been 
practiced,  will  be  binding  upon  thenu  A  party  dealing 
with  another^  who  exhibits  nothing  in  conduct  or  speech 
revealing  unsoundness  of  mind,  has  a  right  to  believe  him 
sane.  For,  in  the  absence  of  any  notice  or  judicial  i*ecord 
of  the  insanity,  what  means  has  he  of  ascertaining  it?  A 
merchant  is  not  bound  to  deraantl  proof  of  a  customer's 
mental  competency  before  dealing  with  him.  If  nothing 
points  to  an  opposite  condition  he  is  not  bound  to  assume 
it,  merely  because  the  party  is  a  stranger  and  therefoi-e  per- 
sonally unknown  to  him.  So  masked  indeed  is  the  char- 
acter of  insanity  at  times,  that  lunatics  may  behave  in  a 
manner  becoming  the  most  experienced  business  man  — 
may  buy  or  sell,  draw  bills  or  promissory  notes,  or  execute 
conveyances  without  in  any  manner  revealing  their  mental 
derangement.  A  man  accustomed  to  the  transaction  of 
business  may,  although  insane,  perform  an  act  of  habitual 
occurrence  iu  such  a  perfunctory  way  as  not  to  betray  in  the 
least  degree  his  unsoundness. 

From  this  it  will  be  readily  perceived  that  any  one  incurs 
the  risk  daily  of  dealing  with  an  undetected  lunatic.  If 
such  a  party,  therefore,  could  be  allowed  to  profit  by  a  con- 
tract only  BO  long  as  it  suited  his  interests,  and  when  it 
ceased  to  do  so  could  immediately  rescind  it  on  the  ground 
of  his  insanity,  then  there  would  cease  to  be  any  mutuality 
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in  contracts  even  though  anstained  by  a  full  consideration. 
But  such  a  doctrine  being  opposed  to  reasou  and  justice  has 
never  found  supporters.  Hence  where  a  contract  not  un- 
conscionable in  itself  has  been  executed  between  parties  one 
of  whom,  unknown  to  the  other,  was  at  the  time  insane,  the 
insanity  will  not  be  a  defense  to  an  action  upon  it,  evon 
though  a  subsequent  finding  in  lunacy  should  over-reach  in 
time  the  date  of  such  contract. 

This  principle  was  fully  vindicated  in  a  recent  case 
in  Pennsylvania,  {LaiicaMer  Co.  Bank  v.  Mi/are^  78  Peiiru 
407;  S,  C,  21  Am.  Hep,  24),  where  defendant  desir- 
ing to  borrow  money  gave  his  note  to  a  third  party 
who  had  it  dlscouuted  at  plaiiitiiFs  bauk  and  the  money 
deposited  to  defendant's  oitier.  Afterward  an  inquisi- 
tion of  lunacy  found  the  defendant  to  have  been  a 
lunatic  from  a  period  of  time  anterior  to  the  making  of  the 
note.  It  was  shown  that  the  plaintiff  had  no  notice  of  the 
defendant's  lunacy.  Upon  these  facts  the  court  held  that 
the  insanit}"  was  no  defense  to  the  action  upon  the  note. 
And  it  rested  its  decision  upon  the  judgment  rendered  in 
Beah  v.  See  (10  Barr.  56),  wherein  it  was  held  that  an 
executed  contract  by  a  merchant  for  the  purchase  of  goods 
could  not  be  avoided  by  proof  of  insanity  at  the  time  of  the 
purchase,  unless  a  fraud  was  committed  upon  him  by  the 
vendor,  or  he  had  knoAvledge  of  his  condition.  The  prin- 
ciple may  therefore  be  considered  as  settled  both  in  this 
country  as  well  as  in  England,  that  while  contracts  made 
with  insane  persons  are  in  general  voidable,  they  are  sub- 
ject nevertheless  to  the  qualification  that  a  contract  made 
in  good  faith  with  a  lunatic  for  a  full  consideration  and 
which  has  been  executed  without  knowle<lge  of  the  insanity, 
or  such  information  as  would  lead  a  prudent  pei-aon  to  the 
belief  of  the  mental  incapacity,  will  be  sustained.  {Mat- 
thiessen  v.  McMahon,  38  A^  J.  L,  536;  Lincoln  v.  Buck- 
master^  32  Vt.  652;  Yauger  v.  SJcinnery  1  McCarter^  389; 
EUioti  V.  Ince^  1  Be  G.M.  <&  G,  475  ;  Pric^  v.  Berrmgton^ 
7  Hare,  403 ;   Wilder  v.  WeaJdeyy  34  Ind.  181.) 
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But  as  many  insane  persons  exhibit  diminutions  or  abey- 
ances of  their  disease,  and  others  again  are  only  periodically 
insane,  the  disease  in  them  being  of  a  recurrent  character, 
and  during  all  which  stages  of  remission,  known  in  law  as 
lucid  intervals,  they  may  perform  rational  acts  in  a  rational 
manner,  the  validity  of  an  act  then  performed  by  them  will 
depend  upon  the  degree  of  mental  lucidity  possessed  at  the 
time.  Where  the  degree  attained  is  sufficient  for  the  cor- 
rect performance  of  the  act,  the  act  will  stand,  because  the 
law  does  not  demand  absolute  soundness  of  mind.  Hence 
where  a  person  subject  to  temporary  insanity,  sold,  during 
a  lucid  interval,  property  for  a  full  price,  for  the  payment 
of  urgent  debts  and  with  the  knowledge  of  his  friends,  it 
was  held  that  he  was  not  entitled  to  have  such  sale  set  aside. 
{Jo7ies  V.  Pet^kins,  b  B.  Monr.  332,) 

In  accordance  with  these  now  well-established  principles 
it  may  be  said  that  the  rule  both  in  law  and  equitj'  as  to  a 
contract  entered  into  by  a  person  apparently  of  sound  mind 
and  not  known  by  the  other  contracting  party  to  be  insane 
is,  that  such  a  contract  if  fair,  bona  fide  and  completely  exe- 
cuted, is  valid,  and  even  though  such  a  contract  might  be 
void  at  law,  it  will  only  be  set  aside  in  equity  for  fraud, 
{ffassard  v.  Smithy  6  Ir,  i?.  Eq.  429),  and  in  order  to  vitiate 
a  contract,  the  knowledge  of  the  lunacy  or  incapacity  must 
be,  not  merely  actual,  but  presumaljly  sufficient,  from  cir- 
cumstances known  to  the  other  contracting  painty,  to  lead 
him  to  a  reasonable  conclusion  that  the  person  with  whom 
he  is  dealing  is  of  unsound  mind,  (^Ibid.  ;  Beats  v.  See,  10 
Barr.  56;  Wilder  v.  Weakley,  34  Ind.  181.) 

It  is  not  a  matter  of  course  for  a  court  of  equity  to  set] 
aside  contracts  entered  into  and  completed  by  a  lunatic 
without  any  fraud  in  the  parties  dealing  -with  him,  even 
where  such  contracts  are  overi'eached  by  an  inquisition, 
and  might  be  void  at  law.  And  where  it  is  impossible  to 
exercise  jurisdiction  in  favor  of  the  lunatic  so  as  to  do  jus- 
tice to  the  other  party,  the  court  will  refuse  relief  and 
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eave  the  lunatic  to  his  remedy,  if  any,  at  law.     {Shelf  ord 
51.) 

And  in  any  event,  although  the  fact  of  lunacy  be  judi- 
ially  established,  so  as  to  render  all  contracts  subsequently 
ade  by  the  lunatic  void  at  law,  a  Comt  of  Equity  vnH 
ot  interfere  to  advance  the  plaintiffs  remedy,  unless  the 
uities  can  be  made  equal  and  full  justice  be  done  to  the 
efendant  {NieU  v.  Morle/y,  9  Ves.  478.)  But  if  knowl- 
ge  that  he  was  dealing  with  an  incompetent  person  can 
be  brought  home  to  the  defendant,  then  equity  will  inter- 
fere to  relieve  the  lunatic  from  the  consequences  of  his 
acts.  For  a  party  making  a  contract  with  such  a  person  ia 
guilty  of  fraud.  (  Will,  JEq.  Jur.^  p.  199 ;  Matter  of  Mar- 
gaji^  7  Paige,  236 ;  Blackford  v.  ChriBiian,  1  Knapp'a  M. 
77.) 

Yet  where  the  paroxysms  of  insanity  are  only  periodic, 
and  the  party  generally  recovers  in  the  intervals,  the  pre- 
sumption of  incapacity  does  not  apply,  for  a  stranger  is  not 
bound  to  follow  or  inform  himself  of  these  varying  condi- 
tions, where  nothing  in  the  demeanor  or  conduct  of  the 
alleged  lunatic  raises  a  reasonable  doubt  of  his  mental  inca- 
pacity. His  demeanor  is  the  only  standard  by  which  to 
Judge  him.  {Carpenter  \,  Carpenter,  8  Bu^h,  283;  Staples 
V.  WelU'tigtony  58  Me.  453;  People  v.  Praiieis,  38  Cal, 
183.) 

f  AH  decisions  in  courts  both  of  law  and  equity  show  that 
although  protection  is  always  given  to  lunatics,  the  rights 
of  other  persons  already  accrued  are  not  affected  by  the 
lunacy.  Hence,  specific  performance  of  a  contract  by  a  de- 
fendant who  afterward  became  a  lunatic  has  been  enforced. 
{Owen  V.  Bavies,  1  Ves.,  Sr.^  SO,) 

The  terms  "  idiot  "  and  "  lunatic  "  are  not  synonymous  at 
common  law,  the  former  implying  one  bom  fatuous,  the  other 
one  whose  mind,  from  having  once  exhibited  ordinary  in- 
telligence, has  subsequently  become  impaired.  It  is  to  this 
class  of  persons  alone  that  the  terms  lunatic,  insane,  and 
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nofi  compos  mentis  properly  apply.  But  in  either  event  of 
idiocy  or  lunacy  it  ia  not  necessary,  in  order  to  invalidate  a 
contract  made  by  one  laboring  under  such  an  infirmity, 
that  any  imposition  should  appear  to  have  been  practiced 
upon,  or  some  advantage  taken  of  the  party  thus  afflicted. 
Hence,  it  cannot  avail  any  party  seeking  to  enforce  a  con- 
tract against  an  insane  person  to  show  that,  although  aware 
of  its  existence,  no  advantage  was  taken  of  the  lunatic 
{Seaver  v.  Phelps,  1 1  Pick.  304.)  But  where  a  contract  is 
made  with  a  person  not  known  to  be  of  unsoimd  mind,  and 
who  has  not  been  found  upon  a  commission  de  lun^xtico  to 
be  insane,  the  same  may  be  sustained  if  it  shall  be  proved 
to  have  been  fairly  made  and  without  advantage  having 
been  taken  of  the  lunatic,  {Matter  of  Ji€ckwU\  3  Hu7i^ 
443.) 

So,  also,  where  the  contract  is  a  fair  one^  and  free  from 
all  imposition  or  fraud,  it  may,  nevertheless,  be  enforced, 
particularly  when  executed,  if  the  circumstances  are  such 
that  the  parties  cannot  be  reinstated.  And  in  any  contract 
beneficial  to  a  lunatic  it  has  been  held  that  the  nature  of 
the  contract  may  be  taken  as  privia  facie  evidence  of  a 
lucid  interval,  which  is  to  say  in  fact  that  the  law  will 
treat  a  sane  act  as  presumptive  evidence  of  a  sane  mind* 
(J^ouUon  V.  CamroiLXy  4  Ecch.  17;  Cartwright  v.  7i.,  1^ 
FkiU.  90 ;  Wdte  v.  Driver,  1  7S.  84  ;  Williams  v.  Ooods^ 
iMoijg.  579;  Macadam  v.  Walker,  1  Bow,  Pr.  ^.148; 
Booth  V.  Blundell,  19  Ves.  508;  Neill  v.  MorUy,  9  lb, 
478.) 

Thus,  where  the  creditor  of  a  lunatic  has  hoixa  fide  o\y\ 
tained  a  legal  security  and  the  lunatic's  estate  was  bene- 
fit<id  by  the  transaction,  the  court  will  not  deprive  him  of 
such  security  without  restoring  to  him  as  much  as  the  es- 
tate of  the  lunatic  has  been  benefited  by  the  sale. 
{Loomis  V.  Spencer^  2  Pai^e,  153.)  But  in  the  case  of 
purchases  not  completed,  or  whenever  in  fact  it  ia  possible 
to  replace  parties  in  statu  quOf  courts  will  interfere  to  set 
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aside  such  contracts  upon  propw  evidence  of  existing  lun- 
acy at  the  time  they  were  made,  because  in  such  cases  the 
equities  may  be  matle  equal.  In  Ymiger  v,  Skiiiiier  (1 
McCarL  389),  it  was  held,  by  Chancellor  Grekn,  "that  if 
the  proof  be  clear  that  an  executory  contract  to  purchase 
was  made  in  good  faith,  and  for  a  full,  fair  price,  when  the 
lunacy  of  the  vendor  was  neither  known  nor  suspected,  and 
that  the  contract  was  executed  on  the  part  of  the  purchaser 
without  knowledge  or  belief  of  the  existence  of  the  inca- 
pacity of  the  grantor,  the  contract  will  l>e  upheld."  And 
in  like  manner  in  Elliott  v.  Ince  (1  Be  G.  M.  <fc  G,  475), 
Lord  Cranworth  held  "that  dealings  of  sale  and  purchase 
by  a  person  apparently  sane,  though  subsequently  found  to 
be  insane,  will  not  be  set  aside  against  those  who  have  dealt 
with  him  on  tJie  faiilh  of  his  being  a  person  of  competent 
u  nder  standing. " 

The  result  of  all  the  authorities  is  well  stated  by 
Pollock,  C  B,,  in  Monlton  v.  Camroux  (2  Ejcch.  503),  that 
"Where  a  pei'son  ajipareutly  of  sound  mind  and  not  known 
to  be  otherwise,  enters  into  a  coiltract  for  the  purchase  of 
property,  which  is  fair  and  honafide^  and  which  is  executed 
and  completed,  and  the  property,  the  subject-matter  of  the 
contract,  has  been  paid  for  and  fully  enjoyed  and  cannot  be 
restored,  so  aa  to  put  the  parties  in  ni^atu  qivo^  such  contract 
cannot  afterward  be  set  aside,  either  by  the  alleged  lunatic 
or  those  who  represent  liini."  So,  also,  in  Beavati  v.  Mc- 
Dowell (9  Ei'ch,  309),  which  was  an  action  by  a  lunatic  to 
recover  back  a  deposit  on  a  contract  to  purchase  lands,  and 
although  in  none  of  the  plemlings  was  it  alleged  that  any 
imposition  was  practiced  or  advantage  taken  of  the  lunatic, 
the  defense  resting  solely  upon  the  question  of  the  knowl- 
edge of  the  mental  unsoundness  of  the  plaintiff  possessed 
by  the  defendant,  and  by  the  rejoinder  an  issue  being  ten- 
dereil  on  the  averment  of  such  knowledge,  on  demuiTer  to 
the  rejoinder  the  pleadings  were  lield  to  be  good,  and  the 
case  being  tried  on  that  issue,  the  plaintiff  recovered.  (10 
39 
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Moch.  183).  It  will  be  noticed  that  id  this  case,  the  con- 
tract was  executory,  that  it  was  not  beneficial  to  the  luna- 
tic, and  that  the  status  ante  quo  could  be  restored. 

But  mere  weakness  of  mind  as  measured  by  any  ideal 
standard  does  not  necessarily  show  unsoundness.  There  is 
no  mind,  however  strong,  w^hich  may  not  be  shown  to  be 
weaker  than  some  other  in  a  particular  department  of  in- 
telligenca  In  Hooey  v.  Chase  (52  Malns^  304),  the  court 
said  that  **  a  man  may  not  have  sufficient  intelligence  and 
understanding  to  manage  his  affairs  and  transact  business 
in  a  proper  and  prudent  manner,  and  yet  may  not  be  won 
compos.  The  law  fixes  no  particular  standard  of  intelli- 
gence as  necessary  to  be  possessed  by  parties  in  making  a 
contract."  It  is  evident  that  the  maxim  non  omnes  omnia 
possumus  correctly  expresses  the  natural  condition  of  every 
mind,  and  shows  conclusively  that  the  strongest  may  be 
weak  enough,  or  inexperienced  enough  in  some  directions, 
to  be  easily  impoyed  upon.  It  is  not  over  such,  therefore, 
that  the  law  casts  the  imputation  of  business  incapacity  or 
imbecility,  else  no  one  would  be  found  legally  competent 
In  respect,  however,  to  those  who  are  of  weak  understand- 
ing, generally,  and  not  equal  to  the  comprehension  of  the 
true  nature  or  results  of  their  business  undertakings,  the 
law  exercises. a  guardianship  over  their  interests  propor- 
tioned to  their  necessities. 
sons  who  are  of  weak  understi 
"  and  who  are  thereby  liable  to  imposition,  will  be  held  void 
in  courts  of  equity,  if  the  nature  of  the  act  or  contract  jus- 
tify the  conclusion  that  the  j)arty  has  not  exercised  a  de- 
liberate judgment,  but  that  he  has  been  imposed  upon. 
circumvented,  or  overcome  by  cunning  or  artifice,  or  undue 
influence."  (1  Ston/s  Eq.  Jur.,  §  288;  Hniit  v.  Moon 
Barr,  105 ;  Miller  v.  Craig,  36  IIL  109.) 

In  determining,  therefore,  the  validity  r' 
which  is  sought  to  be  avoided  on  the  r 
competency,  three  facts  are  to  be 
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1st,  The  fact  of  the  mental  incompetency  and  the  pre- 
sumed knowledge  of  the  opposite  party. 

2d.  The  fact  of  fraud  or  undue  influence. 

3d.  Whether  the  contract  be  executory  or  executed,  and 
whether  things  can  be  put  in  sMu  quo. 

The  value  of  these  facte  will  best  be  illustrated  by  view- 
ing them  under  the  light  of  the  following  well-recognized 
principles  of  law: 

Ist.  That  the  acts  or  contracts  of  a  lunatic  before  office 
found  are  voiJalle  only,  and  not  necessarily  void.  There- 
fore, a  lunatic  is  not  absolutely  disqualified  from  making 
a  contract,  and  the  law  will,  in  ceitain  cases,  even  raise  one 
by  presumptioru 

2d.  That  a  lunatic  may  contract  for  necessaries  suitable 
to  his  condition. 

3d.  That  legal  liabilities  may  be  enforced  against  luna- 
tics and  idiots,  whether  the  mental  incompetency  has  been 
judicially  detennined  or  not. 

We  will  now  examine  these  principles  under  the  inter- 
pretation given  them  by  the  courts  of  New  York : 
Ist.    The  cu:ts  or  contracts  of  a  Innutic  before  office  found 

are  voidable  only  and  not  void.     Bitt  after  office  found 

they  are  absolutely  void. 

The  border  line  between  sanity  and  insanity  is  so  waver- 
ing and  shadowy  that  it  is  at  times  impossible  to  define  it 
with  exactness.  A  little  more  or  a  little  less  obscuration 
on  this  point  or  that  may,  according  to  the  angle  under 
which  we  view  an  act  and  its  subject,  impart  a  diametric- 
ally opposite  character  to  them.  All  mental  acts  are  but 
relative  expressions  of  intellectual  perception  or  moral  lib- 
erty. Consequently  they  prove  nothing  absolutely,  and 
the  standard  to  judge  them  by  must  necessarily  be  one  of 
averages  between  degrees.  Sanity  being  always  presumed, 
legal  capacity  therefore  inheres  as  a  consequence  until  insan- 
ity is  judicially  established.  Pending  this  a  person,  how- 
ever eccentric  in  manner  or  speech,  may  still  exercise  all 
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liis  civil  rights,  and  parties  dealing  with  him  in  ignorance 
of  his  real  couditioii,  and  in  good  faith,  will  not  be  com- 
pelled to  rescind  their  contracts  when  executed.  For  no 
one  ia  legally  a  lunatic  until  that  fact  is  established  by  due 
process  of  law.  But  even  without  there  having  been  an 
inquisition  of  lunacy  determining  a  party  to  be  of  unsound 
mind,  there  may  be  circumstances  pointing  to  it,  which,  in 
a  prudent  man,  should  awaken  caution  in  dealing.  While 
a  contract  entered  into  under  such  conditions  might  be  sus- 
tained in  law,  it  would  not  be  in  equity,  since  fraud  there 
may  be  presumed  from  the  relative  position  of  the  two 
parties. 

In  Jackson  v.  O-ivmaer  (2  Cowen^  552),  it  was  held  that  a 
deed  to  or  from  a  lunatic  before  office  found  is  not  void 
but  voidable  only,  and  one  who  is  not  in  privity  with  the 
lunatic  cannot  object  hia  insanity.  And  the  following 
authorities  were  cited  in  support :  Co,  LitL  h ;  2  BL 
Comrn,  291 ;  Tftarnpsofi  v.  Leach,  2  Verdr,  198-208 ;  Weh 
Bier  V.  Woodford,  3  Day'^  Va%.  90;  Rice  v.  Peet^  15  Johm, 
503 ;  1  Chitty's  Plead.  470 ;  1  Ld,  liayin,  315 ;  3  Mod,  301 ; 
1  CoUinaon  on  I/wiiacy,  413 ;  1  Ponbl,  43  ;  Vide  also  2  ICerU 
451. 

In  Tngrakam  v.  BaMwin  (9  N,  Y.  45),  the  court  said  that 
a  lunatic  is  not  absolutely  disqualified  from  making  a  con- 
tract, and  in  furtherance  of  this  tloctrine  held  that,  inde- 
pendently of  any  expresseil  assent  on  the  part  of  such  a 
person,  the  law  would,  in  certain  cases,  even  raise  one  by 
presumption.  {Wentworth  v.  Tiibb,  20  En4j,  CL  R.  174.) 
Hence  weakness  of  understanding  does  not  in  itself  invali- 
date a  contract,  provided  the  party  has  memory  and  judg- 
ment to  a  moderate  extent,  and  no  fraud  is  shown.  {Jack- 
mn  V.  King,  4  Cow.  209.) 

And  the  question  in  all  cases  where  incapacity  to  contract 
from  defect  of  mind  is  alleged,  is  not  whether  a  person's 
mind  is  impaired,nt>r  whether  he  is  afflicted  by  any  form  of  in- 
sanity, but  whether  the  powers  of  his  mind  have  been  so  far 
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affected  by  hia  disease  as  to  render  him  incapable  of  trans- 
acting business  like  that  in  question.  (^Dennett  v.  /?*.,  44 
iV;  -H  531 ;  Cr€<ujh  v.  Blood,  2  J.<&  Lat  509.)  For,  it  is 
au  indisputable  fact  that  an  insane  person  may,  and  often 
does  make  an  entirely  reasonable  contract,  so  far  as  terms 
and  consideration  are  concerned,  and  it  would  only  be  open- 
ing the  door  to  useless  and  costly  litigation  to  allow  the 
validity  of  such  an  agreement  to  be  called  into  question 
upon  the  ground  of  mental  incompetency,  when  this  did  not 
appear  in  the  instrument  itself,  nor  in  any  of  the  results 
attending  its  execution.  Weakness  of  understanding  being 
a  question  purely  of  degrees  should  not  afford  any  objection 
to  the  validity  of  a  contract,  if  the  capacity  remains  to  see 
things  in  their  true  relations,  and  to  form  correct  conclu. 
sions.     (^Oamoiui  v.  Fitzroy,  'A  P.  Wnis,  129.) 

The  rule  as  to  what  degree  of  derangement  renders  a 
party^s  act  void  ah  initio  always  remains  the  same.  That 
rule  refpiires  an  entire  loss  of  the  understanding,  and  proof 
of  a  weak  or  even  impaired  mind  or  want  of  understanding 
on  some  occasions  only  is  not  sufficient.  {Person  v.  WarreHj 
14  Barb.  488;  Petrie  v.  Shoemaker,  24  Wend,  86;  OdeU 
V.  Buchj  21  lb.  142.)  The  party  whoso  act  is  sought  to 
be  avoided  must  be  of  unsound  mind,  which  in  law  means 
deficient  in  understanding  generally.  {Davis  v.  Culver,  13 
Dow.  Pr.  62 ;  Ball  v.  Manni?!.,  3  Bli^h  N.  S.l\  1  Dow's 
Pr,  C  \N,  aS]  380.)  Hence  no  distinctions  are  madebe- 
tween  forms  or  phases  of  unsoundness  V)y  whatever  name 
known,  and  idiocy^  imbecility  and  insanity  are  placed  upon 
a  similar  footing. 

When  insanity,  however,  is  the  only  ground  of  defeas- 
ance claimed,  the  action  should  be  brought  in  a  court  of 
law,  because  a  lunatic  is,  in  the  eye  of  the  law,  as  incapable 
of  contracting  except  for  necessaries,  as  if  he  were  naturally 
dead.     {Chitty  on  ConLy  Perkins^  JEd.,  137^) 

If,  on  the  other  hand,  weakness  of  understanding  is  the 
ground,  it    becomes    one  among  the    various  ingi'edienta 
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along  ^vith  inailequa<:!y  of  price  and  undue  influence^  which 
in  equity  constitute  fraud.  (1  Story  on  Cant,,  §  76  ;  Story's 
Eq,  Jjtrisp,j  §  238.) 

The  difference  between  law  and  equity  in  relation  to  the 
defeasance  of  contracts  made  by  persons  of  unsound  mind 
18  thus  seen  to  be  founded  in  the  law  of  relative  aa  diatin-  f 
gulslied  from  absolute  incapacity.    In  law  a  lunatic  is  abso- 
lutely distpialified  from  contracting  except  for  necessaries; 
iu  equity,  however  feeble  may  be  the  understanding  of  a 
party^  if  not  a  lunatic,  he  is  still  only  relatively  incapable 
as   against  the   ingredients  of  fraud    before     mentioned, 
but  in  the  absence  of  these  equity  w\\\  not  relieve,  if  no 
deception  has  been  practiceil,  because  one  cannot  l)e  non  ^ 
compos  in  equity  who  is  wmpos  at  law.     (^Osmond  v.  Fit^  ^ 
roy,  3  P.  Wms.  129  ;  Lewis  v.  Pead,  1  Ves.,  Jr,^  19 ;  1  Fonh, 
Eq,^  bth  ed.j  66,  68,  note  n) 

A3  to  prior  contracts  which  may  have  been  oveireached 
by  the  inquisition,  this  latter  is  only  j)rima  faci^j  and  not 
conclusive  evidence  of  incapacity,  from  the  time  the  person 
is  found  to  be  of  imsonnd  mind.  (^Hutchinson  v.  Santli^  4 
R,  234;  Noel  Y.  Kmyer,  63  Pemi,  SL  97.  See  ''Inqnegim 
of  Offd^e  and  its  JEffects  "  fur  full  examination  of  this  point.)  ■ 

But  after  ofiBce  found,  which  is  presumptive  notice  to 
every  one  of  a  party's  disability,  any  contract  made  withfl 
the  lunatic  is  absolutely  void  and  no  action  can  be  main- 
tained by  his  committee  upon  it.  {Fitzhugh  wWUcox,  13 
Barb.  235  ;  Pearl  v.  McDowell,  3  J.  J.  Marsh.  658  ;  Wait 
V.  Mawwell,  5  PicJc,  217  ;  WadsvJorthv,  Sherrnam^  14  Barb, 
169 ;  Woilstoarth  v.  SharpsteeUy  8  iV.  Y.  388 ;  HAfnoureusc 
V.  Crosby,  2  Pai^je,  427  ;  Clarh  v.  Trail  1  Mete,  [7iy.]  S9.) 

Hence  debts  contracted  by  a  lunatic  or  habitual  drunk- 
ard, after  the  appointment  of  a  committee  and  without  his 
consent,  cannot  be  paid  out  of  the  estate,  although  estab- 
lished by  a  suit  at  law  against  the  drunkard  or  lunatic 
{Matter  of  Hdhr,  3  Paige,  199.) 

The  pathway  of  these  inquires  is  beset  with  diflacultiea 
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because  each  case  has  always  some  features  peculiar  to  it- 
self. No  rule,  however  good  in  itself,  admits  of  universal 
application.  There  will  be  cases  to  which  it  is  only  proxi- 
raat^ily  appropriate,  and  yet,  however  wanting  in  adaptation, 
it  may  be  the  only  one  which  can  be  appealed  to  under  the 
circumstances. 

"In  border  cases,"  said  Judge  Htrwr,  in  the  case  quoted 
below,  "  it  may  be  difficult  t^i  say  what  is  sanity  and  what  is 
—  insanity.     Between  sanity  and  insanity  there  is  ample  dis- 
■tinction.     A  course  of  action  for  a  series  of  years  entirely 
^mifferent  from  tliat  governing  mankind  at  large  and  different 
from  his  own  former  conduct  and  character,  where  the  prin- 
ciples, fedings,  emotions  and  grounds  of  action  differ  entirely 
from  th<.>se  we  all  recognize  as  goveraiug  ourselves,  where 
the  individual,  without  motive,  abandons  the  better  and 
higher  pai'ts  of  liis  nature,  neglecte  civilization  and  refine- 
ment and  comfort,  and  where  this  difference  is  permanent  and 
marked  ;  wliere  the  change  in  bis  intellectual  capacity,  from 
that  of  an  educated,  careful  and  attentive  business  man,  is 
Hjto  one  who  is  allowed  no   money  except  a  trifle,  like  that 
which  will  please  a  child;  whose  pr<»perty  and  person  are 
entirely  under  the  control  of  othei's,  brutally  exercised  and 
uncomplainedly  submitted  to,  who  requires  the  daily  care 
of  his  vriie  to  shave  him;  who  at  length  becomes  an  inmate 
of  a  lunatic  asylum,  confessedly  insane,  and  who  thence 
forward  lives  and  dies  a  lunatic ;  all  these  circumstances 
indicate  a  clear  case  of  insanity, 
y     "A  man  may  be  certainly  insane,  although  he  be  not 
either  a  raving  maniac  or  an  absolute  imbecile.     Nor  is  it 
necessary  that  a  delusion  which  possesses  him  should  at  all 
times  operate  with  the  same  force,  or  that  his  self-control 
should  at  all  times  be  entirely  lust. 
■     "  If  a  person  has  so  little  or  such  perverted  intellect  that 
he  is  unable  to  comprehend  the  subject  before  him,  in  its 
relation  to  himself,  tlic  party  with  whom  he  is  dealing  and 
others  who  have  claims  upon  his  justice  or  his  bounty,  his 
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contract  ought  not  to  he  siiatained.  He  may  be  able  to 
restrain  his  violence  for  the  moment^  and  to  converse  with 
discretion  and  judgment  for  a  brief  period,  there  may  be 
remissions  or  mitigations  of  his  disease  and  yet  he  be  in- 


sane."    {Hdvilaiul  V.  Hayes,  37  N,  Y,  25,  1867.) 

Conveywnce^  hy  I/unatics. 

The  deed  of  one  non  conipos  mentis  is  absolutely  void, 
although  no  fraud  is  alleged,  and  such  incapacity  had  not 
been  legally  or  judicially  determined  at  the  time  of  or  prior 
to  the  execution  of  the  deed.  Nor  is  the  plaintiff  obliged 
to  resort  to  a  bill  in  equity  to  set  aside  the  deed.  Thus  in 
Van  Deusm  v.  Sweet  (51  K  Y.  378),  it  was  held  that  a 
deed  executed  by  one  jion  covijxfs  7nentis  —  which  the  court 
in  that  case  defined  to  mean  "  totally  and  positively  incom- 
petent"— is  absolutely  void;  and  that,  where  a  defendant 
in  an  action  to  recover  the  possession  of  real  property  claims 
under  such  a  deed,  the  fact  of  the  incapacity  of  the  grantor 
may  be  shown  by  plaintiff  to  defeat  such  claim,  although 
no  fraud  is  alleged  and  such  incapacity,  had  not  been  legally 
or  judicially  determined  at  the  time  of  or  prior  to  the  exe- 
cution of  the  deed.  The  court  further  held  that  an  inqui- 
sition under  a  vnM  de  hinatico  inquireiido^  stating  that  at 
the  time  of  the  execution  of  a  deed  the  grantor  was  Twn 
compos  mentis,  is  presumptive  but  not  conclusive  evidence 
of  the  grantor's  incapacity  in  an  action  wherein  a  party 
claims  under  the  deed.  {21i/)mpson  v,  Leneh,  3  Salh,  300  ; 
Estate  of  De  Silver^  5  Rawle,  111.)  But  the  incapacity 
must  be  complete,  for  mere  imbecility  in  a  grantor,  not 
amounting  to  idiocy  or  lunacy,  is  not  sufficient  to  avoid 
his  deed.  {Odelir.  Bitek,  21  Wend.  142  ;  Spragiiev.  Dud^ 
1 1  Paige^  480.)  In  the  case  of  a  mortgage,  however,  the 
equities  connected  with  it  remove  it  from  the  sphere  of  an 
actual  conveyance,  and  the  iiile  is  that  such  an  instrument, 
when  made  by  a  lunatic,  ia  not  absolutely  void,  but  only 
voidable  at  the  election  of  such  lunatic  or  his  personal  rep- 
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gentativea,  or  those  claiming  some  interest  under  him  in 
the  premise*.  {Ingi'aham  v.  Baldwin,  9  N,  Y,  45;  AUis 
BilUihg%,  6  Mete.,  415 ;  Dennett  v.  /A.,  44  iV;  K  631.) 
Hence  privies  in  blood  and  representation  may  avoid  the 
avoidable  deeds  of  infants  and  lunatics,  while  privies  in 
law  and  estate  cannot,  and  the  subsequent  purchaser  from  a 
lunatic  vendor  is  such  a  privy  by  representation  that  he 
may  avoid  the  prior  deed  against  the  privy  in  estate,  when- 

ver  such  deetl  might  be  avoided  by  the  vendor  or  his  heirs. 

BreckenArid'ge  v.  Ormsby^  \  J,  J,  Ma/rshally  245 ;  Fitzhugh 
v.  Wikox,  12  Bwrl.  235.) 

f    In  ThompHon  v.  Leach  {Carth,  435;  S.   C,  2  Salk,  427), 
a  distinction  was  made  between  a  feoffment  with  livery 

roprii3  manilnis  of  a  non  campos  and  his  bare  execution 

f  a  deed  by  sealing  and  delivering,  the  former  being  void- 
able merely,  the  latter  absolutely  void  as  to  third  parties. 
The  reason  for  this  distinction  is  stated  by  Shelf ord  (op, 
dt,  p,  33r>),  to  be  that,  in  the  case  of  feoffments,  a  particular 
solemnity  attended  the  liveiy  of  seisin  which  was  executed 
ram  paribus  cvHiSj  who  signed  their  attestation  to  the 
same,  in  evident  affirmance  of  the  mental  cajiacity  of  the 
feoffor.  Stock  (iV;  0.  S,  25)  doubts  that  any  such  dis- 
tinction ever  existed  and  says  that  it  rests  upon  the  above 
alone.     However  this  may  be,  and  although  the  con- 

eyance  by  feoffment  with  livery  of  seisin  has  not  been 
practiced  in  this  country,  the  doctrine  was  favorably  ad- 
verted to  as  a  precedent  in  the  case  of  Rogers  v.  Walker  (6 
Barr.  371),  where  the  court  held  that  a  purchaser  from  a 
lunatic  has  no  equity  to  be  re-imbursed  his  purchase-money 

n  the  costs  of  impix}vementa.  And  that,  after  the  proof 
of  insanity  in  the  opinion  of  friends  or  the  common  report 
of  the  neighborhood,  the.  bui-denof  showing  a  lucid  interval 

r  sanity  is  ujxjn  the  purchaser. 
But,  althouf^h  the  term  rion  compos  is  generic  and  includes 
both  idiocy  and  insanity,  still  it  does  not  carry  mth   it  the 
idea  of  mere  weakness  of  mind.     For  weakness  implies  a 
40 


i» 


tinci 
Hsase 
preyf 


I 


* 


314       EPFECTS  OF  MENTAL  DISABILITIES  UPON 

sliding  scale  of  variable  degrees  of  understanding  quoad 
this  or  that  particular  transaction,  while  non  carfipos  implies 
a  total  deprivation  of  capacity  to  perform  the  contested  B 
act  understandingly.    A  person  may  therefore  be  an  imbecile  ™ 
in  various  degrees,  and  yet  not  in  law  be  -non  compo$- 
His  acts  may  be  reviewable  and  nullified  in  equity,  whei'e 
they  could  not  be  impeached  at  common  law.     Hence,  aa 
was  said  in  elucidation  of  this  principle  by  Lord  Chancel- 
lor LiFFAUD  in  Mochfort  v.  Ely  (1  JRulg,   532),  there  is  no 
such  thing  as  equitable  insanity  ;  it  is  a  legal  thing,  under* 
stood   according  to  a  legal  definition,     A  deprivation  of 
sense  and   a  total    want  of  understanding  to  contract;  & 
deprivation  of  a  man's  reason  as  is  said  by  Lord  Hale  {H» 
P,    O.   29-30.)     In   every  case  where   mere  imV>ecility  is 
alleged,  it  should  be  of  such  a  degree  as  to  justify  a  jury, 
under  a  commission  of  lunacy,  in  finding  the  party  unfit  to>^|| 
manage  his   own   affairs.     But  equity   will   often  construe  " 
that  to  be  fraud  in  a  contract  which  arises  merely  from  the  ^ 
imequal  circumstances   of  the  parties,  and   thus  apply  aV 
specific  remedy  where  the  law  could  afford  none.     Hence, 
a  degree  of  weakness  of  mind  far  below  what  would  be 
necessary  to  justify  a  comoiiasion  of  lunacy,  if  it  has  beea 
taken   advantage  of  to  procure  the  execution  of  a  deed,      i 
will  be  sufiicient  ground  to  justify  a  court  of  equity  iaH 
setting  such  deed  aside.    (^Blackford  w .  Chriatian,  1  Kriapp^ 
73,) 

In  a  recent  case,  that  of  Allore  v.  Jewell  (4  Otto,  506), 
the  Supreme  Coui-t  of  the  United  States  held  that  when- 
ever there  is  great  weakness  of  mind  arising  from  age,  sick- 
ness or  any  other  cause,  in  a  ]>erson  executing  a  convey 
ance  of  land^  though  not  amounting  to  absolute  disqi 
cation,  and  the  consideration    given  for  the  pfo' 
grossly  ina<lequate,  a  court  of  ^\ 
seasonable  application  of  th 
sentatives  or  heirs,  int-:-*"-^^ 
The  action  here  was 
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Genevieve  Tliibault,  late  of  Detroit,  Michigan,  to  cancel  a 
conveyance  of  land  alleged  to  have  been  obtained  from  her 
a  few  weeks  before  her  death,  when  from  her  condition  she 
was  incapable  of  imderstanding  the  nature  and  effect  of  the 
transaction.  The  conveyance  was  of  a  quantity  of  land  in 
Detroit,  worth  from  six  to  eight  thousand  dollars,  for  the 
consideration  of  two  hundred  and  fifty  dollars  cash  and  an 
annuity  of  ^e  hundred  dollars  during  the  life  of  the 
grantor  and  payment  of  her  physician^ft  bills  and  the  use 
of  the  house  thereon,  or  the  rent  of  such  other  house  as 
she  might  occupy.  At  the  time  the  conveyance  was  made 
the  grantor  lived  alone  in  great  degradation,  and  was  in  a 
condition  of  mind  bordering  on  the  line  between  sanity  and 
insanity.  A  number  of  surtpieiouH  circumstances  accompa- 
nied the  transaction,  and  only  the  grantee  and  his  agent 
and  attorney  were  shown  to  be  present  at  the  time  it  took 
place.  The  court  below  refused  a  decree  setting  aside  the 
deed  complained  of. 

In  reversing  this  decision  the  Supreme  Court  said: 
"It  is  not  necessary,  in  order  to  secure  the  aid  of 
equity^  to  prove  that  the  deceased  was  at  the  time 
insane,  or  in  such  a  state  of  mental  imbecility  as  to  render 
her  entirely  incapable  of  executing  a  valid  deed.  It  ia 
sufficient  to  show  that,  from  her  sickness  and  infinn 
ties,  she  was  at  the  time  in  a  condition  of  great  mental 

weakness,  and  that  there  was  gross  inadequacy  of  consid- 
'eration  for  the  conveyance.  From  these  circumstances,  im- 
position or  imdue  inilueuce  will  be  infen*ed.  In  the  case 
of  Harding  v.  Wkeatoji^  reported  in  the  2d  of  Mason,  a 

►nveyance  executed  by  one  to  his  son-in-law,  for  a  nom- 

lideration,  and  upon  a  verbal  arrangement   that  it 

^K.^;,l,.»v-(1  as  a  trust  for  the  maintenance  of  the 

his  death  for  the  benefit  of  his  heirs, 

ule,  except  as  security  for  actual 

II  application  of  his  heirs, *on  the 

1  from  him  when  his  mind  was 
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enfeebled  by  age  and  other  causes."  "  Extreme  weakness," 
said  Mr.  Justice  Story,  in  deciding  the  case,  "  will  raise  an 
almost  necessary  presumption  of  imposition,  even  when  it 
stops  short  of  legal  incapacity;  and  though  a  contract,  in 
the  ordinary  course  of  things,  reasonably  made  with  such 
a  person,  might  be  admitted  to  stand,  yet  if  it  should  appear 
to  be  of  such  a  nature  as  that  such  a  person  could  not  be 
capable  of  measuring  its  extent  or  importance,  its  reason* 
ableness  or  its  value  fully  and  fairly,  it  cannot  be  that  the 
law  is  so  much  at  variance  with  common  sense  as  to  up- 
hold it. 

The  case  subsequently  came  before  this  court,  and  in 
deciding  it  Mr.  Chief  Justice  Marshall,  speaking  of  this, 
and  it  would  seem  of  other  deeds  executed  by  the  deceased, 
said;  "If  these  deeds  were  obtained  by  the  exercise  of  un- 
due influence  over  a  man  whose  mind  had  ceased  to  be  the 
safe  guide  of  his  actions,  it  is  against  conscience  for  him 
who  has  obtained  them  to  derive  any  advantage  from  them. 
It  is  the  peculiar  province  of  a  court  of  conscience  to  set 
them  aside.  That  a  court  of  ei|uity  will  interpose  in  sncb 
a  case  is  among  its  best-settled  principles."  The  princi-  ^M 
pie  upon  which  the  court  acts  in  such  cases  of  protecting  ' 
the  weak  and  dependent,  may  always  be  invoked  on" 
behalf  of  persons  in  the  situation  of  the  deceased  spin- 
ster, in  this  case  of  doubtful  sanity,  living  entirely  by  her- 
self, witliout  friends  to  take  care  of  her,  and  confined  to  ^M 
her  house  by  sickness.  As  well  on  this  groxmd  as  on  the  ^1 
ground  of  weakness  of  miud  and  gross  inadequacy  of  con- 
sideration, we  think  the  case  a  proper  one  for  the  interfer- 
ence of  equity;  and  that  a  cancellation  of  the  deed  should 
be  deci*eed.     {Hardhuj  v,  Haiubj^  11    WJieat.  135.) 

Mr.  Justice  Strong  dissented  from  the  decision  of  the 
majority  of  the  court,  on  the  ground  of  laches  on  the 
part  of  complainant  in  instituting  the  action.  But  as 
to  this  point  the  court  said  :  ''  The  objection  of  the  lapse  of 
time,  six  years,  before  bringing  the  suit,  cannot  avail  the 
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defendant.  If  during  this  time,  from  the  death  of  wit- 
nesses or  other  causes,  a  full  presentation  of  the  facts  of 
the  case  had  become  impossible,  there  might  be  force  in 
the  objection.  But  as  there  has  been  no  change  in  this  re- 
spect to  the  injury  of  the  defendant,  it  does  not  lie  in  his 
mouth,  after  havnng  in  the  manner  stated  obtained  the 
property  of  the  deceased,  to  complain  that  her  heir  did  not 
sooner  bring  suit  against  him  to  compel  its  surrender. 
There  is  no  statntoiy  bar  in  the  case.  The  improvements 
made  have  not  cost  more  than  the  amount  which  a  reason- 
able rent  of  the  property  would  have  produced,  and  the 
complainant,  aa  we  understand,  does  not  object  to  allow 
the  defendant  credit  for  them.  And  as  to  the  small 
amount  paid  on  the  execution  of  the  conveyance,  it  is  suffi- 
cient to  observe  that  the  complainant  received  from  the 
administrator  of  the  deceased's  estate  only  one  hundred 
and  thirteen  dollars  and  forty-two  cents,  and  there  is  no 
evidence  that  he  ever  knew  that  this  simi  constituted  any 
portion  of  the  money  obtained  from  the  defendant." 

It  may  be  considered  therefore  as  a  settled  principle, 
that  conveyances  resting  upon  a  doubtful  basis  of  mental 
capacity  will  always  be  scrutinized  by  courts  of  equity, 
because  of  the  danger  of  fraud.  And  they  will  be  set 
aside  whenever  a  grantor  can  show  that  he  was  nan  compos 
quoad  the  particular  act,  at  the  date  of  the  execution  of 
the  instrument,     {Bensell  r.  C7ian<^ellor,  5  WharL  371.) 

There  are  cases  also  of  peculiar  hardship  where  a  couH  of 
equity  will  set  aside  an  improvident  agreement  made  by  a 
person  in  whom  the  mind  and  memory  are  so  far  impaired 
as  to  justify  this  protection  q^toad  hoOy  and  yet  where  the 
court  would  not  have  the  power  to  deprive  such  person 
of  the  right  to  the  possession  and  contiol  of  his  property  on 
the  supposition  that  he  was  a  person  of  unsound  mind. 
{Matter  of  Morgan^  7  Paige,  236).  But  irrespective  of 
fraud  and  an  unconscionable  bargain,  mere  weakness  and 
partial  incapacity  will  not  aflEord  ground  for  the  interposi- 
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tion  of  courts.  Aud  it  has  been  held  that  a  conveyance  by 
one,  whose  iniud  without  being  actually  unsound  h  yet  im- 
paired, will  not  be  set  aside  where  the  consideration  was 
fair  and  no  fraud  practiced.  {Sprague  v,  Du^l,  11  Paige^ 
480;    WaiEq,Jm\  199.) 

It  is  otherwise,  however,  with  an  assignment  which  is  a 
complete  and  absolute  transfer  of  all  the  right,  title  and 
interest  of  the  party  making  it.  Where,  therefore,  a  mort- 
gagee is  shown  to  have  signed  his  name  to  an  assignment  of 
a  mortgage  when  of  unsoiuid  niiud  an*!  incapable  of  execute 
ing  a  legal  instrument,  such  assignment  will  be  void,  unless 
made  valid  by  some  other  fact  disclosed  in  the  case.  (^Mar- 
vin V.  Iiiglisy  39  How,  Pr.  329 ;  Havilaiul  v.  Hayes.  37  N. 
Y.  25.) 

But  how  far  the  previous  habits  of  mind  of  an  individual 
are  to  be  considered  in  estimating  the  legal  <|uality  of  his 
acts,  and  how  far  particular  acts  are  to  be  interpreted  as  the 
offspiing  of  a  latent  rather  than  a  patent  infirmity,  came  up 
in  an  action  upon  a  bond  and  warrant  of  attorney  executed 
by  a  party  who  was  subsequently  found  by  inquisition  to 
have  been  at  the  time  of  unsound  mind.  And  it  was  held 
that  sudi  an  instrument  was  not  absolutely  void,  because  it 
appeared  in  evidence  that  the  alleged  lunatic  had  been  in 
the  habit  of  transacting  business,  and  there  was  no  fraud  or 
want  of  good  faith  chai'ged.  (^Person  v,  Hartlett,  14  £arb. 
488.) 

Proof  of  competency  to  contract,  like  proof  of  general 
reputation,  is  so  far  a  matter  of  opinion  that  it  does  not 
fall  exclusively  within  the  sphere  of  expert  testimony, 
Any  ordinaiy  wHtness  may  also  testify  to  the  fact — and 
it  has  consequently  been  decided  that  upon  a  question  of 
mental  competency  to  make  a  contract,  the  t>pinions  of  those 
in  habitual  and  daily  intercourse  with  such  person,  are  com- 
petent evidence.     {^Better  v.  Jones,  22ArL  92.) 

But  the  mere  fact  of  the  grantor's  lunacy  will  not  avoid  a 
boiuijide  deed  unless  there  can  be  restoration  of  the  grantee 
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to  the  original  state  of  things,  since  the  equities  would  not  be 
e<^[ual,  and  an  unfaii'  advantage  wonld  thus  be  given  to  the 
lunatic.  He  who  seeks  equity  must  do  equity.  (^Otinfield 
V.  Fairbanks^  63  Btvrk  461.) 

A  grantee  whose  conveyance  is  overreached  by  the  inqui- 
sition will  be  permitted  to  traverse  it,  on  stipulating  to  be 

und  by  the  final  decision  therein.  {Eoc parte  Ohristiej  5 
Paige^  242.)  And  where  an  issue  has  been  awarded  and  a 
grantee,  whose  conveyance  is  overreached  by  the  inquisition, 
has  consented  to  join  in  it  and  to  be  bound  accordingly  by 
he  result,  the  other  parties  are  not  at  liberty  to  abandon 
the  trial  of  the  issue  without  the  sanction  of  the  court,  nor 
to  leave  the  validity  of  the  lunatic's  conveyance  to  be  decided 
in  some  other  ino<le.  {Kc parte  Giles,  11  Paige,  243.) 
•  The  court,  in  J(U)kso/i  v.  King  (4  Cowen,  207),  laid  down 
the  following  propositions  in  elucidation  of  this  entire  sub- 
ject, viz. : 

Where  an  act  is  sought  to  be  avoided  on  the  ground  of 
mental  disability  the  burden  of  proof  lies  with  him  who  al- 
leges it. 

Till  the  contrary  appears,  sanity  is  to  be  presumed.  But 
after  the  insanity  is  prove^l,  it  is  incumbent  uj^mi  one 'who 
insists  upon  the  vali<lity  of  an  act  to  show  sanity  at  the  very 
time  it  was  performed. 

Idiots  and  lunatics  or  j^rsons  non  co^npos  are  in  a  mental 
condition  to  render  them  incapable  of  contracting. 

One  non  compos  is  one  who  has  wholly  lost  his  under- 
standing. 

Not  because  a  peraon  is  a  fit  subject  for  a  commission  de 
hmatico  are  his  acts  void  or  voidable  in  a  court  of  law. 

Tlie  question  as  to  the  validity  of  a  deed  executed  prior 

o  such  a  commission  would  not  be  affected  by  it.     For,  to 

affect  a  deed  at  common  law,  an  entire  loss  of  underetanding 

must  be  shown.     The  common  law  has  drawn  no  line  to 

show  what  degree  of  intellect  is  necessarj'  to  uphold  it. 

Such  a  distinction  is  impracticable,  but  mere  weakness 
of  understanding  is  an  item  in  the  proof  of  fraud. 
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At  law  fraud  inu8t  be  proved ;  in  equity  it  may  be  pre- 
sumed from  the  relative  situation  of  the  parties. 

Weakness  of  understaudiug  is  not,  in  itself,  any  objection 
in  law  to  the  validity  of  a  cuuti*act. 

AOEKOT.  ^M 

Whatever  a  person  has  the  power  to  do  at  law  in  his  own 
right  as  pinucipal  he  may  do  as  agent.  Contrari-wise,  idiots, 
lunatics  and  persons  of  unsound  mind,  not  being  sui  juris, 
are  wholly  incapable  of  appointing  an  agent.  This  ia  in  full 
accord  with  the  principles  of  the  civil  law  by  which  a  Tion 
compos  was  rendered  incapable  of  contracting  and  could  not 
delegate  authority  to  any  other  to  act  for  him.  Fwriosxi^ 
nuUimi  negotium  gerere  potest,  quia  non  inieUigii  quod 
agit,     {ImL,  lib,  3,  tit  20,  §  3  ;  Bexte?*  v.  EaU,  15  Wall,  9.) 

While  it  is  also  true  that  an  idiot  or  a  lunatic  cannot, 
while  acting  aa  agent  or  attorney  forauy  principal,  do  an 
act  that  shall  be  binding  upon  him,  yet  in  the  absence  of 
any  fiaud  or  knowledge  of  the  lunacy  of  an  agent,  on  the 
part  of  those  dealing  with  him  in  the  line  of  his  ordinary 
powers,  the  same  rule  must  unquestionably  be  applied  here 
as  in  all  other  cases  of  persons  dealing  in  good  faith  with 
undetected  Itmatics.  If  an  agent  has  authority  to  bind  his 
principal,  it  must  be  because  of  the  fact  that  he  acts  as  the 
pernoual  delegate  of  that  principaFs confidence  and  authorit}% 
Until,  therefore,  his  authority  so  to  act  is  revoked,  or  hia 
luancy  is  so  patent  that  he  who  deals  vdih  him  must  be  as- 
sumed to  have  discovered  it,  the  acts  or  contracts  of  such 
an  agent,  though  shown  to  have  been  performed  by  him 
while  insane,  \^nll  stand  on  the  same  footing  as  those  of  any 
other  party,  similarly  circumstanced.  And  in  obedience  to 
this  principle  a  power  of  attorney  is  not  revoked  by  the 
limacy  of  the  party,  until  that  fact  is  judicially  established. 
(  WtiUi^  V.  Manhaitan,  2  Hall^  495 ;  Marvin  v.  Ingli-s^  39 
How,Pr.  329.) 

For  although  the  insanity  of  a  pmcipal  operates />eT  ^as 
a  revocation  or  suspension  of  the  agency,  yet  where  a  consid- 
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eration  has  primarily  been  advanced  in  the  transaction 
which  was  the  subject- matter  of  the  agency,  8o  that  the 
power  becomes  coupled  mth  an  interest,  or  where  a  consid- 
eration of  vahie  is  given  by  a  third  pereon  trusting  to  an 
apparent  authority,  aud  in  ignorance  of  the  principal's  insan- 
ity, there  the  power  ^vill  continue  valid  until  legally 
annulled.  (^Bunee  v.  Oallagher^  5  Blatck,  O.  C,  481 ;  Bams 
V.  Laite^  10  N.  H,  156 ;  Mattldesen  et  al,  v,  McMdhon^s  Ecc»^ 
38  N,  J,  536.)  The  above  decisions  are  only  equitable  ap- 
plications of  the  principle  laid  down  by  Story^  that  inas- 
much "  as  the  party  himself  during  his  insanity  could  not 
personally  do  a  valid  act,  his  agent  cannot,  in  virtue  of  a 
derivative  authority,  do  an  act  for  and  in  his  name  which 
he  could  not  lawfully  do  fur  himself.'^  (Story  oti  AgeTicy^ 
§  481.)  Yet  where  such  agent  has  pei'sonal  capital  em- 
barked in  the  business  of  his  principal  he  may  protect  his  own 
interests  by  continuing  the  agency  until  legally  annulled. 

PARTNERSHIP   AS  AFFECTED  BT  LUKAOT. 

At  common  law  insanity  does  not  ordinarily  amount  to  a 
dissolution  of  partnership,  but  only  to  a  gootl  and  sufficient 
cause  for  a  court  of  equity  to  decree  a  dissolution.  (Sioj'y 
on  Part,  §  295;  Wr&sliam  v.  Huddleston,  1  Swmist.  514; 
3  Kent,  66 ;  Jones  v.  Noy,  3  Myhu  <&  Keen,  125.)  Each 
case  must  tiu*n  uj>on  circimistances  of  its  own,  which  seem 
to  forbid  any  rule  of  universal  conduct.  Partnership,  in  its 
general  sense,  means  such  a  variety  of  personal  agreements 
that  it  is  not  always  easy  to  say  what  are  the  qualifications 
necessary  to  be  present  in  partners,  in  advance  of  knowing 
what  are  the  objects  of  the  convention,  and  what  the  part 
which  each  pei'son  has  agreed  to  discharge,  as  his  share  for 
the  common  puiix)se.  As  some  partnei*s  only  furnish  skill 
and  personal  services,  and  others  again  only  capital,  the 
standard  by  which  to  measure  the  sphere  of  duty  of  each  to 
the  firm  must  necessarily  vary  with  the  character  of  the 
contribution  agreed  to  be  made  by  the  individual  partner, 
41 
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A  man  agreeing  to  furnish  skill  alone  is  not  delinquent  if 
he  does  not  at  the  same  time  furnish  capital  and  vice  versa. 
And  an  insane  silent  partner  whose  capital  is  embarked  suc- 
cessfully in  a  well  conducted  enterprise,  cannot  be  said  from 
the  fact  of  lunacy  alone  to  have  withdrawn  or  withheld 
any  thing,  which,  by  the  terms  of  hia  agreement,  he  had 
contracted  to  supply.  Under  such  circumstances  it  will  al- 
ways rest  in  the  discretion  of  a  court  of  equity  to  determine 
whether  lunacy  alone  shall  operate  to  dissolve  a  partnership 
against  the  interests  of  all  concerned. 

In  Waters  v.  Taylor  (2  Ves,  <&  Bea.  301),  Lord  Eldok 
observed  that**  if  a  case  should  arise  in  which  it  was  clearly 
established,  as  far  as  human  testimony  can  establish,  that 
the  party  was  what  is  called  an  incurable  lunatic,  and  he 
had  by  the  articles  contracted  to  be  always  actively  engaged 
in  the  partnership,  and  it  was,  therefore,  as  clear  as  human 
testimony  could  make  it  that  he  could  not  perform  his  con- 
tract, there  could  be  no  breach  in  consequence  of  the  act  of 
God ;  but  it  would  be  very  difficult  for  a  court  of  equity  to 
hold  one  man  to  his  contract,  where  it  was  perfectly  clear 
that  the  other  could  not  execute  his  part  of  it."  It  will  be 
noticed  that  the  court  only  assumed  a  case  where  the  luna- 
tic's persoiud  sei'vices  foimed  one  of  the  conditions  of  the 
pailmerehip  agreement,  but  without  determining  what  would 
be  the  effects  of  lunacy  upon  a  silent  partner.  And  we  are 
led  by  inference  to  the  conclusion  that,  if  the  interests  of  the 
lunatic's  estate  appear  to  be  best  subserved  by  allowing  his 
share  in  the  partnership  fund  to  continue  so  invested,  no 
dissolution  would  be  decreed  as  a  matter  of  course,  but  that 
the  committee  would  be  authorized  to  govern  himself  accord- 
ing as  the  remaining  partners  concluded  to  act. 

In  Pearce  v.  Cka7nl>erlain  (2  Ves,  35),  the  master  of  the^j 
rolls  stated,  as  to  Huddleston'e  case  before  Lord  Talboij^B 
that  the  court  held  that  a  temporary  disorder  of  mind  inter- 
vening should  not  dissolve  the  partnership ;  that  the  lunatic 
had  not  thereby  forfeited  the  benefit  under  the  partnershi 
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and  notwithstanding  the  accident  he  should  still  be  considered 
a  partner.  But  in  Sdyerv.Bejiiiett  (1  Cox^s  Clt.  Cm.  107),  it 
was  held  that  if  a  partner  is  so  far  disordered  in  his  mind 
aa  to  be  incapable  of  conducting  hia  business  according  to 
the  terms  of  the  articles  of  copartnership,  a  couii;  of  eqmty 
will  dissolve  the  partnership.  And  in  Isler  v.  Baket'  (6 
Htimph,  85),  it  was  held  absolutely  that  an  inquisition  of 
lunacy  found  against  a  partner  dissolves  per  se  the  partner- 
ship. 

These  cases  all  proceed  upon  the  principle  that  the  part- 
ner's personal  care  and  attention  to  the  business  of  the  firm 
are  so  indispensable  that  his  lunacy  is  adii'ect  injury  to  the 
interests  of  his  copartnera,  and  that  to  maintain  the  part- 
nership would  be  to  jeorjmrdize  both  his  interests  and  theirs. 
But  suppose  he  is  a  silent  partner  who  puts  capital  alone 
into  the  business  of  the  firm,  and  no  personal  services  or 
even  hia  presence  are  required  to  conduct  it,  why  should  his 
lunacy  any  more  than  his  absence  in  Europe  cause  a  disso- 
lution ?  In  Waters  v.  Taylor  it  was  held  that  one  partner 
could  not,  on  accoimt  of  the  lunacy  of  another,  put  an  end 
to  the  partnei'ship,  but  that  such  an  object  must  be  obtained 
through  the  intervention  of  a  court  of  equity.  Now  if  the 
copartners  of  a  silent  lunatic  partner  prefer  not  to  apply  for 
a  dissolution,  why  should  they  be  compelled  to  submit  to 
one,  if  the  committee  of  the  lunatic  can  satisfy  the  court 
that  it  is  for  the  interest  of  his  ward  not  to  withdraw  his 
proportion  from  the  funds  of  the  partnership  of  which  he 
is  a  member.  In  such  matters  the  true  doctrine  would  seem 
to  be  to  consult  the  best  interests  of  the  lunatic's  estate. 
And  if  the  other  partners  of  a  lunatic  continue  business, 
enjoying  the  advantages  of  his  capital,  then  the  representa- 
tives of  the  lunatic  have  a  right  to  his  share  of  the  partner- 
ship profits  up  to  the  time  of  its  dissolution,  or  the  sale  of 
the  business.  For  so  long  as  he  continues  in  the  partner- 
ship there  is  no  dissolution.  {Jones  v.  Noy,  2  My.  cfe  K, 
126.) 
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In  the  case  of  a  surviving  partner,  who  has  become  a  lu- 
natic, it  has  been  held  that  he  is,  notwithstanding  his  lunacy, 
entitled  by  his  committee  to  the  custody  and  control  of  the 
partnership  property,  and  thus  may  sue  for  the  recovery  of 
a  debt  due  to  the  firm.  (  JTberoth  v.  Union  National  JBank, 
29  Leg.  InL  92.) 

But  in  any  event  a  court  of  equity  will  not  make  its  de-  ^ 
cree  for  a  dissolution  of  partnership  retrosj^ective,  so  as  to^| 
agree  with  the  time  when  the  insanity  began,  because,  since 
it  is  the  decree  alone  which  dissolves  the  partnership,  the 
date  of  the  dissolution  ought  to  be  the  same  as  the  date  of 
the  decree,     {Besch  v.  Frolich,  1  Phill  Ch.  172.) 


MARRIAGE    BY    ONE   NON   COMPOS   MKifTIS. 

It  is  a  self-evident  principle  that  idiots  and  lunatics  can- 
not enter  into  a  matrimonial  contract,  and  any  marriage, 
therefore,  of  a  lunatic^  not  in  a  lucid  interval,  is  as  abso- 
lutely void  as  that  of  an  idiot.  The  same  doctrine  obtained 
in  the  civil  law,  where  a  lunatic  was  adjudged  incapable  of 
consenting  to  any  contract,  and  hence  to  one  of  marriage. 
Furor  contrdki  Tnatrimani'wm  rum  sinit  qtiia  coTisetiau  opus 
€8t  {Di^.,  lib*  '^^,  tit  2,  a?'L  2,  §  3,)  Yet  such  marriages 
cannot  be  annulled  without  a  judicial  decision,  for  until  a 
decree  of  nullity  pronounced  they  are  merely  voidable. 
{Stiles  V.  West,  Siderf]  112;  ^sA'^  Oa^e,  1  £!q.  Cos,  Ahr. 
278,  pL  6 ;  SmaH  v.  Taylor,  9  Mod.  98 ;  Bjc  parte  Ttir- 
infff  1  Ves.  <&  Sea.  140.)  In  an  early  case  in  this  State, 
that  of  Wightfiuin  v.  Wightnian  (4  Johns,  Ck  343),  it  was 
held  that  although  a  marriage  with  a  lunatic  is  absolutely 
void,  yet,  as  well  for  the  sake  of  the  good  order  of  society, 
as  the  quiet  and  relief  of  the  party,  its  nuUity  should  be 
declared  by  the  decision  of  some  couiii  of  competent  juris- 
diction. Hence  where  a  person,  insane  at  the  time  of  her 
mamage,  after  a  return  to  a  lucid  interval  refused  to  ratify 
or  to  consummate  it  and  filed  her  bill  to  annul  it,  the  court 
decreed  the  marriage  null  and  void  and  the  parties  absolved 
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from  its  obligations.  In  the  above  case  the  parties  had 
never  lived  togetherj  or  in  any  way  cohabited,  and  the 
marriage  was  consequently  null  and  void  by  reason  of  the 
original  incapacity  of  the  plaiatiff  to  contract,  and  her  un- 
willingness since  the  return  of  her  lucid  interval  to  ratify  or 
consummate  it. 

But  pending  an  inquisition  of  lunacy  a  party  may  still 
make  a  valid  marriage,  for  whatever  may  be  the  finding, 
the  in<|ui8ition  still  remains  oidy  presumptive  and  not  con- 
clusive evidence  of  insanity,  and  this  condition  being  a 
variable  one  is  always  open  to  review.  It  can  have 
no  pennanency,  therefore,  as  res  adjudicata.  Even  where 
the  inquisition  over-reaches  the  date  of  the  marriage, 
this  fact  will  not  invalidate  it,  since  the  coui-t  may 
find  that  the  alleged  lunatic  was  competent  to  enter 
into  such  a  contract.  Thus  in  Banker  v.  Banker  (63 
-M  Y.  409),  which  arose  upon  an  action  by  the  heir 
and  next  of  kin  of  John  Banker,  deceased,  to  annul  a  mai*- 
riage  between  the  deceased  and  the  defendant,  on  the 
ground  that  the  deceased  was  Tion  compos  mentis  at  the 
time  of  the  marriage  ceremony,  it  appeared  that  two  days 
after  the  marriage  an  inquisition  was  found  declaring  that 
the  said  John  Banker  was  at  the  time  of  unsound  mind, 
and  that  he  had  been  so  for  six  months  prior  thereto. 
The  court  held,  following  Va/n  Deusen  v.  Sweety  that 
the  inquisition  was  only  presumptive  evidence  of  inca- 
pacity, and  that  the  fact  that  proceedings  umler  a  writ 
de  lujiatico  iTiquirendo  were  pending  at  the  time  of  the 
marriage,  and  that  the  defendant  had  knowledge  of  the 
fact,  did  not  affect  the  e^uestion.  In  that  case  the  court 
below  found  as  a  fact  that  John  Banker  was  of  sound  mind 
when  the  marriage  took  place. 

Our  statutes  recognize  the  same  foundations  for  marriage 
as  obtain  at  common  law,  and  they  consequently  recite  that 
"  marriage,  so  far  as  its  validity  in  law  is  concerned,  shall 
continue  in  this  State  a  civil  contract,  to  which  the  consent 
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of  parties,  capable  in  law  of  contracting,  shall  be  esaentiaL 
(2  R,  8.,  6th  ed.,  p.  147,  §  1 ;  Clayton  v.  Wardell,  4  Comst. 
280 ;  Cheney  v.  Arnold,  15  iV;  E  345  ;  Hayes  v.  7^  People, 
15  Abb,  163 ;  24  Hoto.  Fr.  452  ;  24//7>m  v.  Pwi^tc  ^rfwi., 
2  Bra^,  424  ;  Jacqv^s  v.  P«^i.  .4</w.,  1  ^rarf.  509,  519.) 

The  absence,  therefore,  of  such  a  degree  of  understanding 
as  18  necessary  to  constitute  legal  capacity  to  contract  ren- 
ders any  marriage  void.  And  although  the  language  of 
the  statute  if  strictly  interj>reted  would  render  such  marriage 
void  only,  "  from  the  time  its  nullity  shall  be  declared  by  a 
court  of  competent  jurisdiction"  (3  R.  >S,  p,  148,  §  4), 
leaving  it  until  then  merely  voidable,  it  has  been  held  that 
such  language^  when  so  interpreted,  is  in  palpable  contra- 
dicfcion  to  the  legal  definition  of  marriage  aa  given  in  the 
first  section  of  the  Statute,  and  should  be  restricted  to  mar- 
riages deficient  in  some  of  the  minor  ingredients  of  validity. 
{Jacques  v.  Piik  Adm,,  1  Bradf,  512-17.)  "It  is  too 
plain  a  prf>position  to  be  questioned,"  says  Chancellor  Kent, 
"  that  idiots  and  lunatics  are  incapable  of  entering  into  the 
matrimonial  contract,  and  that  such  a  marriage  is  absolutely 
void,  (  WightnutJi  v.  Wightmcm,  4  Johns.  Ch.  343 ;  Fer^ 
lot  V.  Gojon,  Hoph  Ch.  478,  498;  Doe  v.  Roe.Edm.  &  C 
344  ;  2  Kenfs  Comm,  41-2 ;  Brow7iing  v.  ReaTie^  9 
Phill.  69  A  19;  MoElroy's  Case,  6  Watts  <&  8,  451.) 

It  is  indifferent  whether  the  party  marrying  an  idiot,  lunatic 
or  imbecile,  or  even  a  pei-son  in  a  state  of  intoxication, 
knew,  or  was  ignorant  of  the  mental  infirmity  of  such  per- 
son at  the  time  of  entering  into  such  contract.  For  in 
both  cases  the  marriage  is  in  the  nature  of  a  fraud  upon 
one  of  the  parties,  and  on  that  account  is  wholly  invalid. 
And  no  assent  of  parties  can  purge  it  of  its  illegality, 
because  so  far  as  the  idiot,  or  mentally  unsound  person  is 
concerned,  he  or  she  has  no  legal  capacity  to  consent,  and  an 
insane  person  can  no  more  dispose  of  his  person  and  prop-j 
erty  by  marriage  than  by  any  other  contract.  {MiddU- 
bormtgh  v.  Rocliester,  12  Mass.  363 ;  Portsmouth  v.  Ibid,y  I 
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Hagg,  355;  J<icque%  v.  Pnh.  Adm.,  1  £rad,  499.)  In  the 
language  of  Mr,  Surrogate  Bbadfobd,  in  the  last  named 
case,  *^  where  there  is  no  capacity,  there  can  be  no  contract, 
no  marriage,  nothing  to  annul  or  dissolve." 

The  current  of  authorities  in  this  State,  following  that  of 
England,  seems  to  show  that  the  sentence  of  any  court  in 
cases  of  this  kind  does  not  dissolve  the  marriage,  inasmuch 
as  no  lawful  marriage  can  have  taken  place,  but  merely  de- 
clares the  fact  that  such  marriage  has  been  ab  initio  a  nul- 
lity. {^Perry  v.  Perry ,  2  Paige^  501;  G^rooin  v.  Thomas^ 
2  Hogg,  433 ;  Marsh  v.  Tyrrell,  lb.  87 ;  Burtis  v.  Ibid., 
JSopk  CK  557 ;  Montgomery  v.  Ibid.^  3  Barb.  Ch,  132.) 

There  is  no  necessity  for  the  issuing  and  return  of  a  com- 
mission of  lunacy  in  order  to  avoid  a  marriage  on  proof  of 
lunacy.  {^Edwards  on  Ji^ereeSy  p,  549 ;  Hoffinan  on  Beferees, 
/>.  170)  Because  with  or  without  the  return,  the  court 
will  demand  proof  satisfactory  to  itself  of  the  fact  of  lunacy 
{Turner    v.  Meyer ^  1  Uagg,  Cons.  416.) 

But  insanity,  being  always  considered  at  law  as  a  disease, 
does  not,  when  occurring  after  marriage,  afford  any  ground 
for  divorce.  Whatever  its  degree  it  is  viewed  only  as  a 
misfortune  and  not  as  a  breach  of  the  contract.  This  was  also 
the  doctrine  of  the  civil  law.  Furor  qmn  spofualibus  inir 
pedimento  sit  phis  qiiam  inanifeatum  est  sed  postea  interv6' 
niens  sponsalia  non  infirmaL     {Dig,  lib.  23,  tit,  1,  art.  1, 

Parol  agreeinetita. 

So  far  as  parol  agreements  are  concerned  which  may  have 
been  made  previous  to  the  insanity  of  a  party,  and  remain 
executory  after  that  event,  the  question  of  their  binding 
character  is  to  be  determined  by  the  consideration  upon 
which  they  rest.  The  current  of  authorities  is  against  sup- 
porting moral  considerations  alone,  as  sufficient  to  sustain^ 
Buch  an  agi'eement,  unless  some  element  of  duty  forms  a 
foundation  for  the  promise.  "  There  are,"  says  Judge  Story 
in  his  treatise  on  Bailments  (p.  183),  "many  rights  and  du- 
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ties  of  moral  obligation  wLicli  the  common  law  does  not 
even  attempt  to  enforce.  It  deems  them  of  imperfect  obli- 
gation and  therefore  leaves  them  to  the  conscience  of  the 
indlviduaL"  And  courts  of  law  iu  consequence  decide  ac- 
cording to  the  legal  obligations  of  parties,  {Dirner*  v. 
Mason,  14  M.  <&W,  117.)  And  in  the  Matter  of  Willouffhby 
(11  Paigey  257),  the  court  refused  to  sustain  the  ante-nup- 
tial agreement  of  a  lunatic  to  support  his  step-tlaughter, 
such  agreement  being  made  by  parol,  because  it  appeared 
probable  that  the  party,  if  sane,  would  not  have  supported 
her  under  the  circumstances  of  his  estate.  But  otherwise 
mutaiis  wutandis.  And  on  this  latter  principle  it  was 
held  that  the  court  might,  if  the  estate  were  sufficient,  make 
an  allowance  for  his  needy  relatives,  and  would  for  his 
children  and  heirs.  But  in  the  case  of  adult  children,  ca- 
pable of  supporting  themselves,  they  must  take  subject  to 
a  hotch-pot  distribution  of  his  estate  after  his  death. 

PROMISSOBT    NOTES. 

An  insane  person  who  delivers  a  note  upon  an  agreement 
made  by  him,  while  insane,  may  recover  back  the  amount, 
after  it  has  been  collected  from  the  other  pai-ties.  (lilcs  v. 
Peet,  15  John^,  503.)  And  where,  upon  an  action  on  a  promis- 
sory note  purchased  before  maturity,  in  good  faith  and  for 
value,  it  was  shown  on  the  trial  that  an  inquisition  had, 
after  the  making  of  the  note  and  the  commencement  of  the 
action,  declared  the  defendant  to  be  of  unsound  mind  at  the 
date  of  the  making  of  the  note,  Tield^  that  the  inquisition 
established  iirima  facie  the  insanity  of  the  defendant  at  the 
time  the  note  was  made,  and  that  in  onler  to  recover  the 
plaintiff  must  show  either  that  he  was  sane  at  that  time,  or 
that  he  had  received  such  a  consideration  for  the  note  that 
justice  and  equity  required  it  to  be  paid  out  of  his  estate. 
{Hick^  V.  Marahixll^  8  Hxvti,  327.)  In  New  Hampshire  it 
has  been  held  that  an  insane  person  cannot  indorse  a  promifr 
soiy  note.  {Burhe  v.  Allen^  29  N,  H,  106.)  And  in  Mas- 
sachusetts, in  an  action  by  the  indorsee  of  a  promissory  note 
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Tigainst  the  maker,  it  13  no  defense  to  prove  that  the  plaintiff 
procured  the  indorsement  by  undue  influence  from  the  payee 
when  he  was  of  unsound  mind  and  incapable  of  making  a 
valid  indorsement,  ii  the  payee  or  his  legal  representatives 
have  never  disaffiiTued  it.  (^Carrier  v.  SearSy  4  Allen,  336.) 
In  like  manner  it  has  been  held,  that  evidence  that  the 
payee  of  a  negotiable  instrument  payable  to  order  was  in- 
sane all  the  time  fmm  the  issuing  of  the  paper  until  his 
death  was  admissible  to  <liaprove  the  validity  of  any  transfer 
of  such  paper.     (^IJaunalis  v.  SheldaUy  20  MicL  278.) 


¥ 


2d.  A  hinatio  may  oontract  for  necessaries  suited  to  his 

condition. 

The  same  rule  which  permits  an  infant  to  bind  himself 
for  necessaries  applies  to  a  lunatic.  And  ever  since  the  case  of 
Manby  v.  SeoU  (1  Sid.  112,  A.D.  1659),  it  has  been  held  that 
the  executed  contract  of  a  va^ji  compos  for  necessaries  bmia 
fide  supplied  to  him  might  be  enforced.  In  such  case  the 
term  "  necessaries  "  is  not  resti'icted  to  articles  of  prime  neces- 
sity, but  includes  eveiy  thing  suitable  to  the  parties'  station 
and  condition  in  life.  (Lmie  v.  KirhwaU^  S  C.  de  P.  679  ; 
Port^iJioatJi  V.  Port'i^mouth,  2  Car,  tfe  P.  178  ;  Molton  v.  Camfir 
rouccj  4  Er^hAl ;  Nelson  v,  Buncomb,  7  Beav.  211  ;  Barton 
Vendors^  3  C kitty  on  ConL  197;  La  Rue  v.  CrilhysoTtj  4 
Barr.  375.)  Nor  is  it  necessary  to  pi*ove  a  specific  agree- 
ment, because  the  law  raises  a  contract  by  implication  on 
the  part  of  the  lunatic,  under  which  the  amount  of  such 
necessaries  may  become  payable  as  a  debt  out  of  his  real  or 
personal  assets  on  a  bill  filed  for  the  administration  of  such 
assets,  {Went/ioarih  v.  Tubb,  I  T.  cfe  ColL  [N,  S.']  171;  6 
Jur,  980  ;  Barques  v.  Hathaway y  ^^  Barb,  452;  Shidfnore 
V.  Jiomaine,  2  Bradf,  122.) 

Though  the  necessaries  be  for  the  use  of  the  lunatic's 

family^  their  price  may  stiU  be  recovered  when  onlered  by 

him.    Thus  in  Shafer  et  al,  v.  Estate  of  Wing  (2  Hun^  ^71),  it 

appeared  that  George  F.  Wing  was  declared  a  lunatic  and 
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a  committee  of  his  estate  appointed,  after  which  he  contin- 
ued to  reside  with  his  family  in  Brooklyn,  The  petitionera, 
after  the  appointment  of  such  committee  and  in  ignorance 
thereof,  sold  the  lunatic  groceries  for  himself  and  family, 
such  being  necessarj'  for  him  and  used  in  his  family,  Htld^ 
that  the  bill  of  the  petitioners  should  be  paid  out  of  hifl 
estate.  And  in  like  manner  it  has  been  held  that  a  Imiatic  is 
bound  for  medical  or  surgical  services  rendered  to  his 
wife.  {Pearl  t.  McDoweU^  3  J.  J.  Marsh.  658  ;  Fitzgerald 
V.  Reed,  ^  Sm.dc  Marsh.  94.) 

It  is  thus  seen  that  executory  contracts  for  necessaries 
constitute  an  exception  to  the  general  law  and  are  the  only 
ones  which  coiuls  will  enforce  against  a  lunatic.  For  where 
a  lunatic  has  received  the  benefit  of  property  sold  to  him  in 
good  faith  by  a  party  who  had  no  knowledge  of  his  inca- 
pacity to  contract,  and  where  no  advantage  has  been  taken 
of  his  situation,  a  court  of  equity  will  not  interfere  to  set 
aside  the  contract.  {Loomis  <&  Haydefi  v.  t^encer  <&  JRolph^ 
2  Paige,  153.) 

Defeasance  of  contracts  made  by  one  non  compos. 

Whatever  may  have  been  the  nile  at  common  law,  as 
cited  by  Coke  in  Beverly^ s  Case  (4  Rep.  124),  that  a  man 
might  not  avoid  his  deed  or  contract  by  pleading  his 
insanity  (2  Blacks.  Gomm,  291),  this  barbarous  doctrine, 
calculated  to  shield,  as  well  as  to  encourage  fraud,  has  long 
since  been  exploded.  ( Yates  v.  Boen.  2  Str.  1 104 ; 
Thompson  v.  Leach,  2  Ventr,  198 ;  Webster  v,  Woo<^^ordf  3  ^ 
Day,  90 ;  2  Kent,  594.)  fl 

And  it  may  now,  after  frequent  affirmations,  be  consid-  ^ 
ered  as  among  the  best  settled  principles  both  in  law  and 
in  equity,  that  a  person  n^^i  compos  may  plead  his  disability 
in  avoidance  of  his  contracts,  or  show  it  in  evidence  under 
the  general  issue.  If  he  pleads  by  attorney,  and  upon 
examination  it  appears  that  his  incapacity'  continues,  the 
plea  may  be  treated  as  a  nullity  and  a  guardian  ad  litem, 
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appointed,  who  may  plead  de  novo,  (^Mitchell  v.  Kvngman^ 
5  Pick,  431 ;  Rice  v.  Peei,  15  JoIvoh.  503  ;  Seamerv.  Phelps^ 
11  Pick,  304 ;  Lang  v.  Whidden,  2  iV,  J?.  435  ;  Thamion 
V.  Appkton,  29  i/^.  298 ;  6=r(m<  v.  Thowjpson,  4  Cbwn.  204 ; 
Gore  V.  Gibson^  13  Jf .  tfe  Wi  623;  Molton  v.  CamrQiiXy  2 
.SrcA.  501 ;  i^wr>b  v,  ^ifen.,  29  iV;  E.  114.) 

All  Buch  contracts  may  be  avoided  therefore,  either  by 
the  insane  parties,  or  by  their  legal  representatives,  as  in  the 
case  of  infants,  (^Carrier  v.  Sears,  4  AHen^  336 ;  Jack^n 
V.  Glimmer y  2  Cbiv.  560;  Somers  r,  Humphrey^  24  Iiid. 
238  ;  Key  v.  Davis,  1  Md,  32 ;  Allen  v.  Berryhilly  27  /twa, 
534.) 

But  the  wife  of  an  insane  person  cannot  bring  suit  to 
avoid  the  contract  of  her  husband  merely  as  his  wife.  She 
does  not  become  his  legal  representative  by  the  fact  of  his 
lunacy,  and  his  committee  is  the  only  proper  person  to 
represent  his  interests  at  law,  (^Kibbee  v.  Myrich^  12  Fla. 
419.) 

In  England  the  defense  of  lunacy  will  not  avail  unless  it 
be  shown  that  the  plaintiff  imposed  upon  the  defendant 
{Brown  v.  Joddrell^  1  Moo.  dc  M.  105);  nor  is  it  suffi- 
cient that  the  party  was  of  unsound  mind.  The  jury 
must  be  satisfied  that  the  plaintiff  knew  it  and  took  advan- 
tage of  it.  i^D^na  v.  Kirkwall,  8  G.  &  P,  679.)  And 
this  doctrine  was  fully  affirmed  in  Molton  v.  Camroux 
(2  MccJi,  487  ;  4  Ik  17) ;  and  Bagster  v.  Portsmouth  (5  B. 

dt  a  170). 

Prom  a  review  of  which  authorities  it  would  seem  to  be 
a  principle  then  generally  recognized  that  a  contract  of 
sale  and  purchase  by  a  jierson  apparently  sane,  though  sub- 
sequently proved  to  be  insane,  will  not  be  set  aside  against 
those  who  have  dealt  wath  him  on  the  faith  of  his  being  a 
person  of  competent  understanding  where  no  fraud  or  impo- 
sition has  been  practiced.  {^EllioU  v.  Jnce^  7  De  G.  M.  <& 
(?.  475.) 

Therefore,  no  executed  contract  can  be  rescinded  until 
both  parties  can  be  restored  to  the  condition  in  which  they 
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were  before  the  contract  was  made.  If  possible  the  equities 
must  be  inade  as  uearly  equal  as  circumstances  will  permit^ 
and  if  the  estate  of  the  lunatic  has  been  benefited  by  the 
transaction  there  must  be  corresponding  restoration. 
{Ijoorni^  v.  Spenoer,  2  Pai^e^  153 ;  Young  v.  Stevens^  48  N» 
H.  133 ;  BeaU  v,  See^  10  Ferm,  56  ;  Behreth  v.  MacJcemiei 
23  Iowa,  343.) 

A  court  of  equity,  when  ifs  jurisdiction  is  invoked  to  set 
aside  deeds  and  contracts  of  a  person  on  the  ground  of 
insanity,  acts  upon  equitable  principles.  But  it  is  by  no 
means  a  matter  of  course  for  such  a  court  to  set  aside  and 
declare  void  the  act  of  a  lunatic  executed  during  his  lunacy. 
It  does  so  in  nowise  except  upon  the  universal  maxim  of 
that  court  that  he  who  seeks  equity  must  do  equity.  (tit»- 
Jield  v.  FairbaTiks,  63  BarL  461 ;  1  Story's  Eq,  Jur,,  §  228 ; 
Shelf ord  an  Lunacy,  419.) 

Still,  where  a  party  not  absolutely  Tion  compos  seeks  ta 
be  released  frt>m  the  i>erformance  of  a  contract,  his  weakness 
of  mind  will  be  taken  into  consideration  by  a  court  of 
equity  as  one  circumstance  in  determining  whether  the  con- 
tract should  be  earned  out.     (Bailer  v.  Jones,  22  Ark.  92.) 


* 


TORTS    OOMMITTED   BY    LUKATIGS. 


Srd,  Legal  liabilities  may  be  enforced  against  idiots  and 
lunatim^  whether  the  mental  ifioompeteney  be  judicially 
established  or  not 
A  lunatic  cannot  be  punished   for  crime,  but  he  may  be 
sued  for  an  injury  done  to  another.     He  is  not  a  free  agent, 
capable  of  intelligent^  voluntary  action,  and,  therefore,  is  in* 
capable  of  a  gxiilty  intent,  which  is  the  very  essence  of 
crime.     But  a  civil  action  to  recover  damages  for  an  injury 
may  be  maintained  against  him,  because  the  intent  with 
which  the  action  is  done  is  not  material.    The  principle  upon 
which  this  distinction  rests  reaches  also  to  the  measure  of 
damages  in  a  civil  action.     Ordinarily  in  an  action  for  a  per- 
sonal injury,  the  damages   are  graduated  by  the  intent  of 
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the  party  committing  the  injury.  But  where  the  defendant 
is  a  lunatic,  as  he  has  properly  no  will,  the  only  correct 
measure  of  damages  is  the  mere  compensation  of  the  party 
injured.  {Krom  v.  SchoomnaheTy  3  Barb.  647 .  Bush  v. 
PetUboney  4  N.  Y.  300;  Oross  v.  Xent,  32  Md,  581; 
Behrens  v-  Mackenzis^  23  lowa^  343  ;  Bacon^s  Abr.  *•'  Idi/jts 
cfe  Lan. "  "  Tre»pasSy^  and  ca,  ci, ;  Weaver  v.  Wardj  Hob. 
134;  Cross  v.  AiuirewSy  Oro,  Eliz.  622;  Brooni^s  Com,  G. 
R  p,  684.) 

Thus,  where  an  idiot,  who  was  under  the  care  of  a  com- 
mittee, pulled  down  a  school-house  standing  upon  lands 
owned  in  common  by  him  and  the  trustees  of  the  school 
district,  the  couil;  authorized  an  equitable  partition  of  the 
land,  so  as  to  compensate  the  trustees  for  the  share  of  the 
school-house  which  belonged  to  them^  (^Matter  of  Ilelhr^  8 
Paige^  199.)  In  all  such  cases  only  compensatory  and  not 
vindictive  damages  will  be  allowed,  and  the  actual  injury 
sustained  will  be  the  measure  of  them.  {Kroja  v.  Schoon- 
nutker^  3  Barb.  647.)  And  a  right  of  actiou  in  tort-  having 
once  accrued  is  not  barred  by  a  finding  in  lunacy,  in  conse- 
qiience  of  which  legal  liabilities  may  always  be  enforced 
against  lunatics  and  idiots,  whether  the  mental  incompe- 
tency has  been  judicially  determined  or  not.  {Sanfoj^dY. 
Ibid.,  62  N.  Y.  553.)  Nor  will  the  idiocy  of  a  debtor  take 
a  claim  out  of  the  operation  of  the  statute  of  limitations, 
during  his  life-time,  but  the  statute  begins  to  run  against 
the  claim  the  same  as  if  he  were  of  soumi  mind.     {Jhid.) 

But  negligence  cannot  be  imputed  to  a  lunatic  either 
through  his  acts  or  his  omissions,  for  in  either  case  he  is  not 
deemed  a  juridical  cause  but  an  irresponsible  instrument. 
(  IVbnrLaii  Negl.^  §§  87,  88,  and  ca.  cL)  And  in  a  case  of 
slander  or  libel,  where  malice  is  an  essential  ingredient,  in- 
sanity is  admissible  in  disproof  as  will  be  shown  below. 


b 


BLANDER    AKD   LIBEL    BY    LUNATICS. 

It  is  a  well-established  principle  that  a  lunatic  is  liable 
for  a  trespass  or  tort  because  the  matter  of  discretion  or  free 
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moral  agency  is  not  inquirable  into  in  a  civil  action. 
(  Werner  v.  Wood.,  Hob,  134 ;  Bulloch  v.  Babcocky  3  Wend. 
391.)  Yet  in  respect  to  torts  to  the  reputation,  as  by  oral  or 
written  slander,  some  special  considerations  are  due  to  the 
state  of  mind  of  the  party  which  may  justly  be  offered  in 
mitigation  of  damages.  One  of  the  earliest  symptoms  of  an 
unbalanced  mind  is  often  found  in  an  unjust  suspicion  of 
others,  which,  by  repeated  meditation,  provokes  an  emo- 
tional excitement  in  its  subject,  disabling  him  from  speaking 
either  calmly  or  justly  of  the  one  thus  suspected.  The 
thought  of  this  person  at  once  revolutionizes  the  judgment; 
the  ideas  habitually  entertained  concerning  him  crowd 
tuniultuoualy  forward,  and  as  any  violent  thinking  when 
accompanied  by  emotional  fervor  tends  to  break  out  into 
speech  or  even  writing,  a  party  may  in  such  a  condition 
utter  defamatory  words  without  any  ulterior  purpose  than 
that  of  relieving  the  tension  of  his  own  thought.  Tean^ 
profanity  and  oral  vituperation  are  in  certain  conditions  of 
mind  a  natural  outlet  for  discharging  pen1>up  emotions. 
Such  mental  convulsions  cannot  always  be  prevented  in 
sane  minds,  and  much  less  so  in  unbalanced  ones,  howev 
slightly  their  disorder  may  reveal  itself  in  rational  acts  ex 
eluding  emotional  reminiscences.  Therefore,  total  derange- 
ment of  mind  need  not  be  proved  in  order  to  justify  mitiga-  I 
tion  of  damages ;  and  even  partial  unsoundness  on  the 
subject  to  which  the  words  relate  may  be  given  under  the 
general  issue. 

In  Horner  v,  MarsMl  (5  Mimf.  166),  an  injunction  was 
granted  to  stay  proceedings  under  a  judgment  obtained 
against  the  complainant  in  the  bill  (who  was  defendant  at 
law),  it  appearing  that  on  the  subject  to  which  the  defama- 
tory words  related  the  defendant  was  insane,  though  his^i 
mind  was  sound  in  other  respects.  ^^k 

In  Bi^mht  V.  Jackmn  (6  Humfh,  199),  it  was  held  that 
insanity  is  a  good  defense  to  an  action  of  slander,  and  that 
the  testimony  of  witnesses  that  the  defendant  was  a  weak- 
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minded  man,  and  at  times  botii  before  and  after  the  nttering 
of  the  slanderous  words  totally  deranged,  is  competent  evi- 
dence to  be  considered  by  the  jury  in  determining  whether 
the  defendant  was  in  fact  inaane  at  the  time  of  speaking  the 
words.  And  where  a  defendant  charged  a  plaintiff  with  the 
commission  of  an  offense,  but  at  the  same  time  qualified  his 
statement  by  saying  that  he  (the  plaintiff)  got  a  new  trial 
on  the  ground  of  insanity,  it  was  held  that,  although  other- 
wise actionable,  yet,  as  insanity  would  be  an  excuse  for  the 
offense,  the  words  were  not  actionable.  {Abrams  t.  Smithy 
8  Blackf.  95.) 

From  the  foregoing  authorities  it  will  be  seen  that  in  an 
action  either  for  slander  or  libel  insanity  is  a  good  defense 
in  mitigation  of  damagea  But  what  degree  is  to  be  received 
as  an  excuse  cannot  be  definitely  stated.  Nor  perhaps  is  it 
necessary  to  be  ascertained^  since  responsibility  will  always 
depend  upon  the  actual  injury  to  character  produced. 
Hence  when  the  mental  derangement  is  so  great  and  noto- 
rious that  speaking  defamatory  words  can  produce  no  effect 
ujx>u  the  hearers,  no  damage  is  suffered.  When  the  insanity 
is  slight  in  character  and  only  periodically  exhibited,  there 
being  lucid  intervale  meanwhile,  so  that  no  uniformity  in 
the  mental  status  is  present,  slander  may  produce  its  onli- 
nary  effect.  It  must  then  devolve  upon  the  jury  to  judge 
of  the  mental  condition  of  the  defendant  when  the  tort  was 
committed  and  of  ita  effect  upon  others,  in  measuring  the 
damages.  (^Dickinson  v.  Barber^  9  Mass.  227.)  The  de- 
fendant, however,  may,  under  the  general  issue,  show  that 
he  was  insane  when  he  uttered  the  words,  but  in  so  doing 
he  must  establish  it  by  proot  (  Yeates  v.  Iteed^  4  Blackf. 
463.) 

And  if,  after  an  action  of  libel  begun,  a  defendant  is 
found  insane  by  inquisition  and  the  finding  overreaches  the 
time  of  the  libel  or  slander,  such  finding  would  be  a  good 
defense  in  mitigation  of  damages.  But  if  the  inquisition  does 
not  overreach  the  time  of  the  libel,  then  the  subsequent  insan- 
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ity   of  the  party  can  have  no  bearing  upon  the  question  of 
the  measure  of  damages,  for  a  lunatic  is  civilly  responsible 
for  hia  torts  whenever  they  may  have  been  committed.    Thus 
an  action  bmught  against  a  party  for  either  slander  or  libel, 
although  a  personal  action,  does  not  abate  by  his  subsequent 
insanity.     It  may,  indeed^  be  susjiended  until  an  order  is 
made  allowing  the  committee  to  be  substituted  for  the  lu-  ^H 
natic,  but  it  does  not  ipso  facto  abate,  because  insanity  has 
never  yet  been  declared  by  statute  in  this  State  to  be  civil 
death,  and  although  when  once  judicially  established  it  is 
presumed  to  continue,  still  that  presumption  may  be  rebutted 
since  the  possibility  of  recovery  is  always  admitted.     Were 
the    principle    otherwise,  so  that  insanity  constituted  civil 
death,  then,  after  office  found,  the  wife  of  a   lunatic  might 
many  again  without   committing   bigamy,  and   his  estate 
might  be  distributed  among  his  heirs  ot  representatives.     I 
is  unnecessarj'^  to  say  that  neither  of  these  results  have  ever 
been  held  to  flow  out  of  the  status  of  insanity.  (  Townsh^nd 
on  SUinder^  %iid  ed,^  434,  §  248 ;  GcUes  v.  Meredith^  7  hid, 
440.) 

LEGAL  EFFECTS  OF  ADULTBRT  BY  AN  INSAKE  HT78BAKD  OE  WIFE. 

Marriage  when  valid  constituting  a  status,  as  well  as  a  < 
civil  contract  at  common  law,  the  question  of  whether  adul- 
tery committed  by  an  insane  party  is  or  not. a  legal  cause  forj 
divorce  has  been  discussed  in  several  cases  in  this  country, 
but  unfortunately  with  great  contrariety  of  opinion.     The 
subject  is  somewhat  novel  even  in  so  old  a  jmiaprudeuce  afl| 
that  of  England,  there  being  but  two  reported  cases,  the 
first  of  which  was  virtually  not  decided  at  all,  the  court  ac^ 
cepting  for  its  guidauce  a  suggestion  from  an  unrepoi 
case.     In  our  younger  juiispinidence  we  already  have  five 
cases  reported,  in  three  of  which  the  court  stayed  the  pra 
ceedings.     Of  the  remaining  two  the  court  in  the  one  iu- 
stance  granted  dissolution,  in  the  other  remarked  that  it 
might,  if  the  proceedings  were  continued  and  the  evidence 
established  the  charge  contained  in  the  libel. 
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In  our  earliest  case,  that  of  Broadsheet  v.  Broadstreet  (7 
Mass,  473,  A,  D.  1811),  tlie  libel  chargeil  adultery  in  the 
wife  on  a  day  certain,  and  prayed  a  divorce  from  the  bonds 
of  matrimony.  But  it  appearing  that  the  wife  was  insane 
at  the  time  and  had  ever  since  continued  so,  the  libel  was 
dismissed.  In  Man^Jleld  v.  Manafield  (13  Mohh.  412,  A.  D. 
1816),  a  libel  was  filed  by  thtf  -v^ife  for  a  divorce,  upon  the 
ground  of  adultery.  The  hurtband  not  a])pearing,  his  default 
was  entered,  but  it  being  suggested  to  the  court  that  the 
husband,  since  the  fact  alleged,  had  become  insane,  the  de- 
fault was  discharged  in  order  that  a  guardian  might  be 
ap{K)inted  for  him,  the  coui-t  remarking  that  further  proceed- 
ings might  then  be  had  and  if  sufficient  cause  appeared  a 
divorce  might  be  decreed.  In  Matvhin  v.  Mad'hin  (6  Barr, 
332),  Gibson,  C.  J.,  after  an  elaborate  discussion  of  the 
superior  ill  eflFecta  of  the  wife's  atlultery  upon  society,  over 
those  of  the  husband,  took  the  broad  ground  that  the  wife's 
insanity  wouhl  not  be  a  defense  to  a  libel  for  adultery,  for 
the  reason  that  its  effects  might  be  to  im}>o8e  a  spurious  off- 
spring upon  the  husband,  and  that  consequently  the  hus- 
band was  entitled  to  a  divorce.  At  the  same  time  he  held 
that  such  insanity  wouhl  be  a  valid  defense  to  an  indictment 
for  the  adultery.  The  first  paii:  of  his  judgment  is  thus 
made  to  rest  on  grounds  of  public  policy  alone ;  the  second 
on  that  natural  etpiity  every^vhere  applied  to  the  acts  of  the 
insane,  when  criminally  adjudicated. 

In  Nichols  V.  Nichols  (31  Vt.  328),  which  arose  upon  a 
libel  for  divorce  because  of  adultery  committed  by  a  wife 
whose  insanity  at  the  time  was  admitted,  and  a  guardian 
ad  litem  appointed  to  answer  for  her,  Chief  Justice  Redfield 
took  occasion  to  comment  in  most  severe  tenus  upon  the 
principle  laid  down  in  Matchin  v.  Matchin,  remarking  that 
he  was  surprised  that  such  an  opinion  should  ever  have 
found  admission  into  the  reports,  and  sliould  be  shocked  at 
the  prosi>ect  that  it  could  ever  gain  general  countenance  in 
the  American  Republic.  Accordingly  he  held  that  **  gene- 
43 
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ral  insanity  is  a  full  defense  for  all  acts  which  by  the  statute 
are  gn)un(l8  of  granting  divorce.  In  regard  t-o  severity  and 
desertion,  there  could  be  no  question.  There  is  wanting  the 
consenting  will,  which  is  indisj>ensable  to  give  the  acts  the 
quality,  either  of  severity  or  desertion.  The  case  is  the  same 
in  regard  to  acts  of  sexual  intercourse  with  one  not  the  hus- 
band. If  done  by  force  or  fraud,  no  one  could  pretend  that 
it  formed  any  ground  of  dissolving  the  bonds  of  matrimony. 
And  insanity  is  even  more  an  excuse  than  either  force  or 
fi'aud.  It  not  only  is  not  the  act  of  a  responsible  agent,  but 
in  some  sense  it  might  be  fairly  reganled  as  superinduced 
by  the  consent  or  connivance  of  the  husband,  since  he  has 
the  right,  and  is  IhhiihI  in  duty  to  restrain  the  wife  when 
bereft  of  reason  and  the  power  i*f  self-control,  from  the  com- 
mission of  all  unlawful  acts,  both  to  hei-self  and  others." 

This  is  undoubtedly  sound  reasoning,  assuming  the  hus- 
band to  have  known  of  the  wife's  insanity,  and  to  have 
neglected  to  exercise  a  diligent  supervision  over  her  conduct. 
But  suppose  him  absent  by  business  engagements  for  long  i 
periods  of  time  fi'om  home,  as  in  the  case  of  a  naval  officer  or  ^M 
commercial  traveller,  and  his  wife  unbeknown  to  him  becom- 
ing insane  and  committing  adultery,  could  negligence  or  con- 
nivance be  imputed  to  him  ?  Marriage  does  not  produce 
omniscience.  How  then  can  a  man  be  held  culpable  for  not 
foreknowing  and  preventing  an  act  of  sexual  intercourse 
committed  by  his  wife  when  at  a  distance  from  him,  without 
hia  connivance  in  that  act  being  first  proved?  It  is  easy  to 
speak  of  the  husband*s  duty  in  such  a  case,  but  circum- 
stances may  show  that  he  was  powerless  to  exercise  his 
authority,  and  if  so,  then  he  should  be  absolved  from  re- 
sponsibility, since  impossibilia  nulla  fit  obligatio. 

It  will  be  perceived  that  the  court  in  the  above  case  as 
in  Broaihtreet  v.  JBroadstreet,  before  cited,  appears  to 
apply  the  analogy  of  crime  to  the  charge  of  adultery 
alleged  against  an  insane  wife,  and  draws  thence  the  natural 
inference  that  since  she  is  non  compos  and  cannot   in  law 
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commit  a  crime,  she  cannot  by  parity  of  reason  commit  legal 
adultery.  And  much  the  same  view  is  taken  in  Wray  v, 
Wray  (19  Ala,  522),  where  it  was  again  held  that  adidtery 
ci^mmitted  by  an  insane  wife  is  no  ground  for  a  divorce. 
But  is  it  necessary  to  assume  that  a  lunatic  cannot  commit 
a  tort  because  he  cannot  commit  a  crime,  when,  as  is  well 
settled,  the  ingredient  of  will  or  intention  i^  not  indispens- 
able to  the  establishment  of  a  tort,  and  consequently  need 
not  be  proved  i  Thus  an  infant  of  tender  years  is  responsi- 
ble in  damages  for  torts  to  propei-t.y  or  the  person.  {Bid- 
lock  V,  Babcock,  3  Wend,  391.)  So  is  a  lunatic,  for  in  either 
case  the  quo  animo  is  immaterial.  If,  therefore,  we  divest 
ourselves  of  all  idea  of  crime  as  associated  wnth  adultery, 
when  committed  by  a  lunatic,  and  treat  the  question  as  a 
tort  in  general,  whether  committed  by  a  sane  or  insane  per- 
son, we  shall  be  forced  to  the  conclusion  that  upon  principle 
and  in  analogy  to  the  practice  of  courts  of  law  and  equity, 
there  is  no  reasi>n  why  a  lunatic  should  not  be  a  respondent 
in  a  suit  for  divoive.  MaiTta^ce  '^^  a  civil  contract,  and  adul- 
tery  a  breach  of  it,  and  at  law  a  lunatic  is  liable  on  a  con- 
tract or  for  a  tort.  In  Parnell  v.  Parnell  (2  Hagg,  Co7ts, 
M,  170),  a  lunatic  husband  was  permitted  to  file  a  libel 
against  his  'wnfe  for  adultery.  Suppose  there  ha<l  been  re- 
crimination on  her  part,  could  slie  liave  been  estojiped  from 
prosecuting  her  libel  against  him  on  account  of  his  insanity  ?  *' 
In  Bawden  v.  Bawden  (2  Sw.  &  Tr,  417),  the  court  re- 
fused to  allow  a  husband  to  proceed  ^^^th  a  petition  against 
his  mfe,  who  was  a  lunatic^  for  the  dissolution  of  their  mar- 
riage on  the  ground  of  adultery  alleged  to  have  been  com- 
mitted by  her  pre\nou3  to  her  lunacy.  In  this,  the  first 
reported  case  of  its  kind  in  England,  the  court  could  find 
no  precedent  by  which  to  guide  itself,  but  an  unreported 
decision  in  the  court  of  Arches  to  the  eflfect  that  a  suit  for 
divorce  a  vierisa  et  tJioro  could  not  be  maintained  against  a 
lunatic.  In  MonlnvrU  v.  Mnrdaimt,  (Zd  L.J.  Prod,  cfe  Mat 
57),  which  arose  in  1870,  and  is  the  second  reported  English 
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case,  the  Judge  Ordinaiy  rn-ade  an  order  upon  the  petition 
and  evidence  of  the  respondent's  insanity,  staying  further 
proceedings  until  she  should  recover.  Upon  appeal  to  the 
full  couH,  there  was  a  diviyion  of  opinion  ui>on  the  question, 
the  Judge  Ordinary  and  one  judge  holding  that  the  insanity 
of  the  respondent  so  long  as  it  should  continue,  would  be  a 
bar  to  the  suit^  and  therefore  that  the  order  ought  to  be  af- 
firmed, while  the  chief  Baron,  dissenting,  held  that  the  court 
had  power  only  to  stay  the  pnx^eedings  so  long  as  there 
might  be  a  reasonable  probability  that  the  respondent  would 
recover.  But  that,  when  her  recovery  became  hopeless,  the 
petitioner  ought  to  be  allowed  to  proceed,  and  therefore 
the  onler  ought  to  be  rescinded.  (/6.,  2  Sc.  <&  Dim,  H,  L. 
374.) 

Deapitre  the  irreconcilable  conflict  of  opinions  represented 
by  the  foregoing  autliorities,  one  fact  remains  patent  and 
uncontradict43d,  and  that  is  that  in  all  the  above  cases  a 
breach  of  the  civil  contract  of  luamage  was  admitted  to 
have  taken  place ;  the  legal  effect  of  Avhich  was  made  to 
rest  upon  the  decision  of  the  question  whether  the  status  of 
the  person  whose  misconduct  or  misfortune  had  caused  in- 
jur}' to  another,  could  be  a  complete  defense  in  a  suit  for  a 
dissolution  of  the  contract.  (^liathbun  v.  Mathbiin^  40 
II<yw.  Pr.  328.) 

Now,  it  is  a  well-settled  principle  that,  whenever  any  tort 
is  committed  and  damage  has  ensued  thereby,  the  question 
of  discretion  or  intention  canm>t  be  raised  in  defense  of  the 
action,  but  only  in  mitigation  of  damages,  for  nhi  jus  ibi  re- 
medium.  And  it  seems  but  jnst  that  the  person  whose 
misconduct  or  misfortune  has  caused  an  injury  to  another 
should  bear  the  loss,  or  make  reparation.  The  fact  that  the 
injured  party  is  the  husband  of  the  wrong-doer  does  not,  as 
we  know,  destroy  his  right  of  action  in  the  case  of  adultery 
committed  by  a  sane  wife.  Upon  what  principle  should  it| 
then,  in  the  case  of  an  Insane  wife?  Is  it  because  she  can- 
not make  answer  while  in  that  state  to  the  libel  filed  against 
her?  If  so,  then  a  stay  of  proceedings  might  be  granted, 
but  the  suit  itself  would  not  thereby  abate.     The  wrong 
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^_  done  the  husband  is  as  great  in  oue  case  as  in  the  other,  for 
^P  the  insanity  of  the  wife  cannot  in  any  sense  destroy  the 
*  effects  of  her  adultery.  The  breach  of  contract  is  complete 
^  wthout  regard  to  the  quo  animo.  Nothing  on  her  part  can 
^K  efface  it. 

^P  Again,  it  should  be  remembered  that,  beside  the  wrong- 
1  fulness  of  the  act  per  se,  she  may  in  addition  bear  him 
a  spurious  pn»geuy  to  sliare  witli  his  lawful  heirs  in  hie 
estate.  Adalteiy  is  thus  seen  to  be  both  ihimnurn  et  injuria 
a  legal  wrong  coupled  with  a  damage.  It  is  a  breach  of  the 
contract  and  therefore  a  tort  done  to  the  husband  and  to 
his  progeny.  It  would  seem,  therefore,  that  equity  could 
hanlly  refuse  some  remedy  to  a  husband  thus  wronged  ;  nor 
can  that  remedy  justly  be  any  thing  less  than  full  protection 
to  himself  against  the  risks  of  a  spurious  progeny,  to  be 
imposed  upon  him  by  the  legitimizutiuu  which  a  continu- 
ance of  the  marriage  state  would  impart  to  any  such  off- 
spring. It  is  plain  that  the  equities  in  such  a  case  ai*e 
mostly  on  his  side,  and  when,  consequently,  without  fraud, 
or  connivance  on  his  part  with  a  third  person  to  debauch 
his  insane  wife  for  the  express  purpose  of  creating  a  case 
of  divorce  against  her,  she  of  her  own  disj^osition  invites  or 
consents  to  improper  advances  tenninating  in  atlultery,  it 
would  be  against  public  policy,  and  a  great  wrong  to  the 
family  to  deny  him  and  them  the  protection  against  spurious 
offspring  wliich  alone  coul<l  be  secured  by  a  separation 

If  marriage,  however,  were  purely  a  civil  contract  then  its 
breach  by  either  party  would  justify  a  dissolution.  But  it 
is  recognized  in  all  Christian  countries  as  something  more 
than  a  contract,  and  by  the/w^  gentium  it  is  also  constituted 
a  special  status.  Hence  it  is  doubtful  whether  any  court 
could,  by  mere  implication  of  power,  and  ia  the  absence  of 
special  legislative  permission,  decree  any  higher  remedy  for 
adultery  committed  by  an  insane  wife,  than  a  judicial  sepa- 
ration a  inensa  ft  tJi/n'o.  A  dissolution  of  a  maniuji^e  once 
valid  is  a  judicial  act  which  must  rest  upon  the  authority 
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granted  by  the  law-making  power.  It  can  be  applied  only 
to  those  who  intentionally  and  therefore  criminally  violate 
the  marriage  contract.  For  a  divorce  a  vifvculo,  although  a 
civil  act,  carries  with  it  a  criminal  effect,  since  it  18  in  the 
nature  of  a  personal  penalty  affixed  to  a  personal  wrong. 
But  since  a  lunatic  has  no  legal  capacity  to  commit  an  act 
involving  personal  punishment,  he  can  do  nothing  which 
carries  with  it  a  criminal  effect.  And  inasmuch  also  as  in- 
sanity is  not  a  ground  for  divorce  at  common  law,  any  more 
than  any  other  disease,  so  WTongful  acts  conunitted  by  one 
afflicted  with  it  are  equally  impotent  as  causes  justifying  a 
dissolution  of  the  marriage  contract. 

Incases,  however,  where  a  libel  for  divorce  is  filed  against 
'a  lunatic  wife  on  the  gi'ound  of  adultery,  a  stay  of  proceed- 
ings shfjuld  be  granted  as  was  done  in  MonlaiuU  v.  Mar- 
daunt,  in  onler  to  give  the  respondent  sufficient  time  for 
recovery,  and  thus  to  make  a  defense  to  the  charge.  From 
the  very  nature  of  the  offense,  the  respondent  must  be  the 
one  most  able  to  meet  such  a  charge,  and  thus  to  instruct 
counsel  in  her  defense.  And  it  is  only  when  her  disease 
has  proved  itself  incurable  from  lapse  of  time,  that  a  decree 
shotdd  be  entered  for  a  limited  divorce,  since  that  does  not 
disturb  the  status  absolutely,  but  only  suspends  its  opera- 
tion, meanwhile  securing  maintenance  for  the  wife,  protec- 
tion to  the  husband,  and  in  case  of  recovery,  giving  oppor- 
tunity for  reconciliation,  if  the  parties  themselves  should 
see  fit  to  apply  for  a  revocation  of  the  decree  under  the 
statute. 


ADULTERY   AXD   RAPE  IX  THEIR   RELATIONS  TO  INSANIfY. 

That  the  otlult  human  being  is  constantly  subjected  to 
the  appetite  for  self-preservation  and  procreation  are  facta 
univei^ally  recognized.  They  are  among  the  im}>6rative 
instincts  of  our  nature  and  nuist  not,  tlierefore,  be  criticised 
under  standards  of  conduct  applicable  to  purely  intellectual 
acts.     While  reason  may  repress  outward  demonstrations 
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lity,  it  does  not  necessarily  extinguish  thereby  the 
sexual  a^strum  undcrl^nng  il  Being  the  expression  of 
a  general  law  operating  throu<^^hout  all  animal  organisms, 
every  human  hping  occaftionally  experiences  the  organic 
ap^ietite  now  under  discussion.  In  the  insane,  with  the 
weakening  of  the  intellectual  powera  there  frequently  goes 
an  increase  of  the  animal  propenwities,  which  then  may  attain 
to  the  most  exceptional  and  degnuling  pT^oportions.  But 
whether  in  the  sane,  who  can  control  themselves  by  an  effort 
of  the  will,  or  in  the  insane,  who  cannot,  the  sexual  appetite 
in  either  class  is  in  the  nature  of  a  febrile  delirium,  which 
may  easily  pass  into  an  uncontrollable  impulse. 

In  many  cases,  therefore,  it  must  be  conceded  that  an  insane 
person  may  become  a  demandant  for  sexual  gratification, 
not  because  he  or  she  are  insane,  but  because  they  ai^ 
human  beings  under  duress  to  a  common  appetite,  and  have 
at  the  same  time  lost  their  powers  of  self-control.  The  ajv 
petite  may  or  may  not  be  increased  by  the  insanity,  but  the 
power  of  controlling  or  regulating  it  unquestiomibly  is. 
Under  such  circumstances  adultery  might  be  committed 
with  full  knowledge  of  the  act  and  of  its  consequences  by  an 
insane  [)erson,  and  it  could  not  be  sai*!  to  be  the  act  of  a 
mind  incapable  of  assenting,  or  of  a  mind  ileprived  of  the 
power  of  willing,  since  it  might  exhibit  both  in  the  act  com- 
mitted. It  W(uild  follow  from  this  that  where  any  woman 
is  not  a  judicially  declared  lunatic,  or  in  the  cust<xly  of  an 
asyluiu.  or  where  there  are  no  conspicuous  proofs  or  even 
indications  of  insanity,  and  the  other  parfcy  is  ignorant  of 
the  mental  condition,  an  act  of  sexual  intercourse,  committed 
\nthan  insane  woman  without  force  or  fraud,  is  not  legally 
arape.  Hence,  where  a  man  hud  ciuiial  connection  with 
a  woman  of  mature  age,  good  size  and  strength,  l)ut  who 
was  shown  by  the  testimony  to  be  in  a  state  of  dementia, 
not  idiotic  but  approaching  to  it,  and  it  appeared  that  there 
was  neither  foice  nor  fraud  used  by  him,  it  was  held  by  the 
Supreme  Court  of  Michigan  tliat  this  did  not  constitute  a 
rape.     {Crosswell  v.  People,  13  Mich,  427.) 
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The  wonl  "  wiU,"  as  there  remarked  by  Judge  Cooust, 
"when  employed  in  defining  the  crime  of  rape,  is  not  con- 
strued as  implying  the  faculty  of  mind  by  which  an  intelli- 
gent choice  ia  made  between  objects,  but  rather  as  synony- 
mous with  inclination  or  desire,  and  in  that  sense  it  is  used 
with  propriety  in  reference  to  persons  of  unsound  mind  ; 
and  similarly,  in  State  v.  Crow  (  Western  L.  J,^  voL  10,  j?p. 
5Q1-5),  the  court  observed,  that  "  both  idiots  and  insane 
persons  were  to  be  considered  as  possessed  of  a  Avill,  so  that 
it  might  be  legally  and  metaphysically  said  that  a  carnal 
knowledge  might  be  had  of  their  person  forcibly,  and 
against  their  will.  And  if  so,  then  they  might  by  non- 
resistance,  and  where  neither  force  nor  fraud  was  employed 
against  them,  give  a  voluntary  a-sseut  to  an  act  of  sexual 
congress,  and  thus  deprive  it  of  the  character  of  a  rape.  In 
other  words,  they  might  desire  the  act  and  help  to  consum- 
mate it.  It  might  be  said  then  that  to  constitute  rape,  not 
only  should  the  incapacity  to  assent  be  shown,  but  there 
must  be  some  evidence  also  to  disprove  assent"  This  would 
seem  to  be  the  English  rule  as  laid  down  in  Heg,  v.  ^l^ 
c/ier  (^BelTs  Cr.  Ca,  63),  which  is  in  full  accor<l  with  the  judg- 
ment in  CfVSSweU  v.  People,  before  cited.  Tliese  decisions 
would  tend  to  establish  the  principle  that  a  lunatic  may 
consent  to  an  act  of  sexual  congress  where  neither  fraud  nor 
force  are  employed. 

ALLEGED  T0BT8  TO    LUVATICa   TS  A8YLTJM8. 

The  protection  given  to  personal  liberty  at  common  law, 
and  the  security  afforded  against  not  only  restraints  upon 
it,  but  also  against  assaults,  however  slight,  affords  a  very 
striking  proof  of  the  jealousy  with  which  the  law  regards 
the  sacredness  of  the  human  peraon.  There  is  a  self-evndent 
reason  for  this,  and  a  full  justification  in  the  peace  and  good 
order  of  society  which  require  to  be  guarded  by  such  prin- 
ciples of  personal  inviolability.     Nevertheless  an  act  of  ag- 
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gression  will  justify  self-defense  qtioad  hoc^  and  wherever, 
therefore,  any  alleged  trespass  to  the  person  has  been  com- 
mitted se  defendemio^  the  party  should  be  able  to  show  that 
the  force  used  did  not  exceed  the  necessity  of  the  case,  so 
as  to  convert  him  in  turn  into  an  assailant.  Hence  rnolllter 
manmn  imposuity  or  fnyti  assault  ile  vihtie^  are  good  pleas 
in  justification,  when  supported  by  the  evidence,  becaoae 
even  violence  may  be  justified,  if  proportioned  to  the  cir- 
cumstances giving  occasion  fur  it. 

In  the  relations  existing  between  lunatics  and  their  keep- 
ers, occasions  often  arise  when  all  moral  agencies  failing, 
physical  coercion  must  be  employed.  Two  principles  may 
here  be  invoked  in  support  of  such  conduct;  first,  that  of 
solus  populi  mvpreiTui  lex^  under  which  any  one  may  justify 
an  assault  committed  in  restraining  the  fury  of  a  lunatic 
(^Brookshaw  v.  JIopkiTiSj  Lofft  243) ;  and  second,  that 
which  im£)oses  the  duty  upon  all  guardians  of  infants  and 
lunatics  t<*  protect  them  against  the  evil  consequences  of 
their  own  acts  by  any  and  all  means  necessary  to  secure 
that  end.  Thus  at  common  law  the  custodian  of  a  lunatic 
might  bind  and  beat  him,  without  committing  an  assault. 
{Hawk  P.  a,  li.  1,  Ck  90;  Jioscoe'fi  Or.  En.  398.)  Inas- 
much, also,  iiH  there  are  many  varieties  of  circumstance  under 
which  coercion-  may  lawfully  be  exercised  toward  lunatics, 
we  shall  be  justified  in  treating  them  lu  detail  and  accord- 
ing to  the  degree  of  their  im}X)rtance. 

Lunatics  under  a  delusion  may  refuse  to  eat,  to  bathe,  to 
take  medicine  or  exercise,  to  rine  from  their  beds,  in  a  word 
to  comply  with  medical  prescriptions.  They  cannot  legally 
be  perziiitted  to  atai've,  or  to  die  from  filth  or  want  of  fresh 
air,  or  exercise,  even  though  they  desire  it.  Consequently 
they  must  be  fed,  washed,  medicated,  made  to  exercise  and 
to  go  out  in  the  air,  forcibly  and  against  their  will,  for  it  is 
the  duty  of  their  custodians  to  compel  this  in  favorein  vUcb. 
Not  to  do  it  would  be  io  aid  them  in  committing  suicide. 
A  struggle  eusues  and  they  are  injured  through  their  own 
44 
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violent  actions.  In  such  cases  the  question  of  responsibility 
must  be  decided  by  the  same  principles  which  govern  courts 
in  actions  for  alleged  malpractice  by  surgeons.  Thus  if  a 
surgeon  were  perforraiut^  a  delicate  operation  upon  either  an 
adult  or  a  child,  and  by  a  sudden  motion,  whether  inten- 
tional or  not  on  the  part  of  the  patient,  the  latter  caused  the 
surgeon's  hand  to  slip  and  a  wounding  ensued,  no  blame 
coulrl  be  attached  to  the  operator.  Where  no  lack  of  skill 
or  diligence  could  Ijc  shown^  the  insanity  of  the  patient 
would  not  affect  the  merits  of  the  case  in  the  least  degree^ 
The  law  will  not  cast  the  burthen  of  reflix)n8ibility,  for  every 
accident  which  may  hapi>en,  upon  the  sui^eon,  because  the 
equitiea  of  the  case  require  that  the  patient  shouhl  submit 
himself  to  the  guidance  of  the  physician.  Sane  or  iusane? 
the  patient  has  no  right  to  add  the  obstacle  of  his  resistance 
to  the  erabaTTassmentfi  of  his  disease,  and  to  profit  by  his 
wrong  or  his  misfortune  to  the  injury  of  an  innocent  party. 

It  is  common  to  say,  as  thouj^^h  it  were  a  princijde  never 
to  be  qualifiotl,  that  contributory  negligence  is  not  imputable 
to  lunatics  any  more  than  to  infants.  But  this  is  as  erro- 
neous as  to  say  generally  that  all  lunatics  are  violent  and 
dangerous^  or  tliat  no  infant  can  commit  a  crime,  Exj>eri- 
ence  at  once  refutes  the  former  of  these  assumptions,  and 
the  history  of  criminal  jurisprudence  the  latter.  It  is  well 
settled  that  an  idiot,  or  a  lunatic  of  whatever  grade  of  inca- 
pacity, is  equally  lial)le  in  damages  for  a  tort.  {^Krom  v. 
Sclioonmaker,  3  Barb.  647  ;  Cross  v.  Kent,  32  Md.  581.) 

The  law  gives  a  non  compos,  very  justly,  no  immunity 
from  damages  for  wrongful  acts  committed  by  him,  because 
in  such  cases  the  fact  alone  of  the  tfjrt,  and  not  the  quo 
animc,  is  the  subject-matter  of  the  issue.  His  insanity  or 
his  idiocy  is  no  defense,  therefore,  to  an  action  for  damages. 
His  only  exemptioa  is  from  puninhment. 

If,  then,  he  cannot  be  allowed  to  plead  his  insanity  in  bar 
of  dama^'es  for  wrongs  iloue  to  property,  upon  what  princi- 
ple, when  the  law  has  put  him  in  the  custody  of  its  own 
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medical  officers,  can  he  be  allowed  to  injure  himself  and 
charge  the  damages  to  his  custodians  ?  It  is  doubtless  his 
misfortune  to  be  insane,  but  that  fact  does  not  per  8e  extin- 
guish the  right  of  his  custodians  to  be  protected  against  the 
consequences  of  his  own  acts.  So  long  as  these  custo<lians 
act  within  the  limits  of  their  authority,  and  are  not  guilty  of 
negligence  or  criminal  violence,  they  are  ministers  of  the  law 
engaged  in  the  pt^rforniance  of  their  duty.  Therefore  no  pre- 
sumptions of  felonious  iutent  will  arise  merely  from  the  em- 
ployment of  violence  to  restrain  violence.  The  lunatic  or  the 
infant  are  none  the  less  human  l>eifig8  because  of  their  mental 
incompetency.  And  although  the  idea  of  duty  cannot 
well  be  applied  to  them  aa  the  foundation  of  au  obligation, 
still  it  is  an  idea  which  cannot  wholly  be  winked  out  of 
sight  in  the  relation  of  physician  and  patient. 

The  physician  doea  not  deal  with  inanimate  matter  in  treat- 
ing human  bodies,  but  with  sentient  active  beings  governed 
lai^ly  by  their  own  wills  or  feelings.  Over  these  he  can 
never  exercise  an  entire  control,  nor,  if  they  combine  to  op- 
pose him,  can  he  exercise  any.  When,  therefore,  he  is  com- 
pelled, virtute  officii,  to  administer  to  the  wants  of  such  a 
being,  the  contributory  and  tortious  acts  of  that  being, 
resulting  in  injuries  to  its  own  peraon,  should  exonerate  him 
from  all  responsibility,  whenever  they  do  not  spring  from 
any  unlawful  acts  on  the  part  of  tlie  physician  liimself. 

The  principle  is  well  settled,  that  the  services  rendered 
by  a  physician  are  not  purely  subjective  and  personal,  but 
that  they  impose  upon  the  patient,  from  the  peculiar  circum- 
stances of  the  contract,  the  duty  of  co-operating  with  his 
medical  adviser  in  the  common  purpose  of  a  cure.  If  the 
patient  cannot  or  will  not,  then  this  fact  diminishes  pro 
ianto  the  responsibility  of  the  physician.  For  the  contract 
at  the  outset  implies  Buhmimiou,  facto  ni  fada^^  and  he, 
who  cannot  execute  his  part  of  it,  cannot  throw  the 
blame  for  any  wrong  upon  the  other,  who  has  been  faith- 
ful in  executing  his.     Thus,  in  a  leading  case,  that  of  Mc- 
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Carulless  v.  McWha  (22  Pmm.  St.  268),  which  was  an 
action  for  malpractice,  the  court,  speaking  of  the  duty 
of  patiente  toward  their  medical  advisers,  said  :  "  It  is 
the  duty  of  the  patient  to  co-operate  with  his  profes- 
fiional  adviser,  and  to  conform  to  the  necessarj'  prescrip- 
tions ;  but  if  he  will  not,  or  under  the  circumstances  can- 
not, his  neglect  ia  his  own  wrong  or  misfortune,  for  which 
he  has  no  right  to  hold  his  surgeon  responsible.  No  man 
iniiy  take  advantage  of  his  own  wrong  or  charge  his  mis- J 
fortune  to  the  account  of  another,"  ^ 

And  as  a  corollary  to  this,  the  law  always  approving  of 
acts  done  in  fm)oveni  lyitm^  will  not  impute  negligence  to 
an  effort  made  to  preserve  it  by  a  physician  or  other  person 
acting  in  the  line  of  his  duty,  unless  such  effort  be  accom- 
panied by  circumstances  constituting  rashness  in  the  judg- 
ment of  prudent  persona  (^Eckert  v.  Long  Island  R,  R» 
Co,,  43  K  Y.  502.) 

The  combined  irritation  from  disease,  and  indignation 
arising  from  forcible  detention  in  asylums,  so  often  mani- 
fested by  lunatics,  begets  in  them  at  times  a  personal  hati 
of  physiciana  and   attendants,   which   finds  vent   in  kicka^! 
blows,  and  dangerous  assaults.     While,  therefore,  the  treat- 
ment of  the  insane  is  jealously  supervised  by  the   law,  be- 
cause of  their  intirmity,  it  must  at  the  same  time  be  remem- 
bered that  such  persons  are  governed  in  their  actions  by 
the  oi-dinaiy  motives  of  love,  fear,  envy,  hatred,  malice  and 
revenge,  which  operate  on  the  human  mind.     For,  as  wae 
truly  remarked  by  Bigelow,  C.  J.,  in  Dean  v,  Mnt,  L,  /iw 
Co,  (4  Allen^  96) :  "A  person  may  be  insane,  entirely  inca- 
pable of  distinguishing  between  right  and  wrong,  and  with- 
out any  just  sense  of  moral    responsibility,  and  yet  retain 
sufficient  powers  of  mind  and  reason  to  act  with   premedi- 
tation, to  understand  and  contemplate  the  nature  and  cou'l 
seijuences  of  hia  own  conduct,  and   to  intend  the  result 
whicli  his  acts  are  calculated  to  produce." 
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common  13W  no  pi'eaumption  01  insanity  arises 
from  the  act  of  BUicide.  {King  v,  Saloway^  3  Mod,  100; 
1  Hawk,  P,  0, 164 ;  Burrows  v.  Burrows^  \Hagg.  Ecc.  Ji. 
108  ;  Terry  v.  hife  Inn,  Qk^  2  Bigslmo^  31.)  Being  regarded 
as  a  feloniojis  act,  it  requires  for  its  commission  a  responsi- 
ble, and  therefore  a  rational  being.  Hence  a  somewhat  nice, 
though  perfectly  defensible  distinction  has  arisen  in  law 
between  the  terms  ** suicide,"  and  "dying  by  one's  own 
hands,"  and  although  a  lunatic  may  voluntarily  die  by  his 
own  hiin<l,  he  cannot,  properly  speaking,  commit  felo  de  se. 

Presumptions  of  insanity  should  therefore  never  precede 
proofs,  particularly  when  that  presumption  is  made  to  rest 
upon  ft  single  act  like  that  of  atucidc.  Such  an  act  may  be  as 
felonious  as  homicide  committed  upon  another,  and  the  fact 
that  the  love  of  life  is  inherent  in  all  expresses  nothing 
more  than  a  subjective  condition,  constantly  varying  in  de- 
gree, from  the  most  abject  fear  of  <leath  to  the  most  intol- 
erable Uiedluni  vitw.  Men  have  in  all  ages  shown  a  disrelish 
for  life  far  overbearing  their  supposed  love  for  its  duration, 
and  in  consequence  have  committed  suicide  with  the  most 
perfect  deliberation,  and  in  the  apparent  enjoyment  of  an 
unclouded  reason.  To  say  of  such  that  they  were  insane  is 
to  say  what  we  cannot  prove.  Nor,  in  respect  to  any  other 
act  committed  by  a  human  being,  would  a  court  accept  the 
single  disconnected  transaction,  as  an  evidential  fact  of 
overpowering  pn)bative  force.  Experts  in  insanity  know 
that  something  more  than  the  act  of  suicide  is  necessary  to 
esta])Iish  proper  proof  of  its  existence,  in  one  dying  by  his 
own  hand.     (  Wifinlow^s  Anatmny  of  Suicide,) 

The  proviso  inseiiied  in  policies  of  life  insurance,  where- 
by the  insured  forfeits  his  claim  if  he  commits  felo  de  36^ 
can  properly  as  a  contract  be  binding  only  upon  one  hav- 
ing possession  and  control  of  his  reason.  To  no  other  state 
of  mind  than  this  can  it  legally  apply. 

But  the  most  important  question  in  this  connection  is, 
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whether  a  person,  alleged  to  have  been  insane  when  dying  by 
his  own  hand,  comniitted  intentional  self-destruction.  This  is 
the  only  proper/e^//?  de  se.  A  nd  it  has  been  repeated  ly  held  by 
the  highest  coui-ts  of  this  country  and  England  that  inten- 
tional suicide,  thus  constituting  felonious  self-destruction, 
may  be  committed  by  a  person  who  is  insane.  (^JBorrodaile 
T.  Hunter,  5  Man.  <&  Qr.  639  ;  Olift  v.  Schwale,  8  a  B, 
437  ;  Dafaur  v.  Profeas'l  Jns.  (h.^  25  Bern,  602  ;  Beam  v. 
Am.  M.  L.  Im.  Co,,  4  AUen,  90  ;  E<isterhrook  v.  JJniwi  M, 
L,  Ins.  Co.,  54  Me.  224  ;  Nimick  v.  MuL  Ben.  L.  Ins.  Co., 
3  Brewst.  502  ;  *Si!.  Bonis  MuL  Ins.  Go  v.  Craves,  6  Bvsh, 
298  ;  Ooopei'  v.  Mass.  MuL  Ins.  Co,,  102  Mass.  227.) 

Said  Mr.  Justice  Miller,  of  the  Supreme  Court  of  the 
United  States,  in  a  recent  case:  "It  is  not  every  kind  or 
degree  of  insanity  which  will  so  far  excuse  the  2>arty  taking 
his  life  as  to  make  the  company  insuring  liable."  {^Terry 
V.  MuL  L.  Ins.  Co.,  1  DHL  Oivc.  Co,  403,) 

In  a  recent  case  in  New  York,  the  Court  of  Appeals 
reviewing  the  existing  cotitlict  of  decisions  upon  the  ques- 
tion of  intention  as  apre-requisite  to  a  felonious  self-destruc- 
tion, said  that  "  in  the  practical  administration  of  justice  in 
eases  of  this  description,,  it  seems  to  us  a  dangerous  doc- 
trine to  hold  that  the  attention  of  the  jury  should  be  di- 
rected priTK'ipally  to  the  degree  of  appreciation  which  the 
deceased  had  of  the  moral  nature  of  his  act,  and  that  this 
question,  most  speculative  and  difficult  of  solution,  should 
be  made  the  test  by  which  it  should  be  determined  whether 
he  liad  knowingly  and  voluntarily  v-iulated  the  condition  of 
his  insurance.  The  real  question  is,  whether  he  did  the  act 
consciously  and  voluntarily,  or  whether  from  disease  his 
mind  had  ceased  to  control  his  actions. 

Supposing  a  man  to  be  in  possession  of  his  will  and  of 
the  ordinaiy  mental  fiiculties  necessary  for  self-preservation, 
but  that  his  mind  has  become  so  morbidly  diseased  on  the 
subject  of  suicide  that  he  cannot  appreciate  its  moral  wrong, 
and  in  this  condition  of  mind  he  takes  his  oato  life  volun- 


i 


CIVIL  RIGHTS. 


351 


N 


tarily  and  intentionally,  perhaps  with  the  veiy  object  of 
secui'ing  to  his  family  the  benefits  of  an  insurance  u|>on  his 
life,  it  is  difficult  to  say  that  thiB  is  not  a  death  by  his  own 
hand  within  the  meaning  of  the  policy.  It  haa  been  doubted 
whether  public  policy  would  permit  an  insurance  covering 
the  case  of  intentional  suicide  by  the  assured  while  sane. 
But  however  this  may  be,  no  rational  doubt  can  be  enter- 
tained that  a  condition  exempting  the  insurers  from  liabil- 
ity in  case  of  the  death  of  thu  asnured  by  his  own  hand, 
whether  sane  or  insane,  would  be  valid  if  mutually  agreed 
upon  between  the  insurer  and  the  insured. 

When  nothing  is  said  in  the  policy  with  respect  to  insanity, 
the  words  "die  l)y  his  own  hand"  in  their  literal  sense  compre- 
hend all  cases  of  self-destructitm.  The  exceptions  which  have 
been  engrafted  upon  these  words  by  judicial  decisions  must 
restupon  the  grnuntl  that  the  excepted  cases  could  not  have 
been  within  the  meaning  of  the  parties  to  the  policy.  The 
intent  on  the  part,  of  the  insurer  in  inserting  the  condition 
is  evident.  Tlie  policy  creates  in  the  insured  a  jx;cuniary 
interest  in  his  own  death.  To  a  man  laboring  under  the 
pressure  of  poverty  and  the  urgent  wants  of  a  dependent 
family,  or  of  inability  to  discharge  sacred  pecuniary  obli- 
gations or  other  similar  causes,  the  policy  offers  a  tempta- 
tion to  self-destruction.  To  protect  the  insuiers  against  the 
increase  of  risk  arising  out  of  this  temptation  is  the  object 
for  which  the  condition  in  question  is  inserted — per  Maulis, 
J.,  5  M.  (fe  (fr.  653.  The  condition  ought,  therefore,  be  so 
construed  as  to  exclude  only  the  cases  in  which  these  mo- 
tives could  not  have  operated,  such  as  accident  or  delirium, 
(///w/,)  So  far  as  considerations  of  public  policy  have  any 
place  in  detennining  such  question,  they  are  undoubtedly 
in  favor  of  confining  the  exceptions  to  the  condition,  to 
cases  in  which  the  self-destruction  is  clearly  showTi  to  have 
been  accidental  or  involuntary."  (  VanZandt  v.  MutU4zl 
B.  L,  Im,  Co.,  55  JV;  T.  1G&;  McClure  v.  Mutual  Z.  Im. 
Co.^  lb,  651;    Contra:   Breasted^,  Farmer  a'  Loan  and 
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Trmt  a,  ^  N.   Y.  399,  and  Terry  v.  MuL  Life  Ins.  Co.,  15 
Wall  580.) 

And  the  same  doctrine  was  laid  down  by  the  Supreme 
Judicial  Court  of  Massachusetts  in  Dea/n  v.  American  Life 
Ina,  Oo.  (4  Allerif  96),  where  it  was  said  that  "  Insanity 
does  not  necessarily  operate  k»  deprive  its  subjects  of  their 
hopes  and  fears,  or  the  other  mental  emotions  which  agitate 
and  influence  the  minds  of  persons  in  the  full  possession  of 
their  faculties.  On  the  contrary  its  effect  often  is  to  stimu- 
late certain  persons  to  extraordinary  and  unhealthy  action, 
and  thus  to  overwhelm  and  destroy  the  due  influence  and 
control  of  the  reason  and  judgment  In  such  a  case  suicide 
is  the  willful  and  voluntary  act  of  a  person  who  understands 
its  nature  and  intends  by  it  to  accomplish  the  i-esult  of  self- 
destruction.  *  »  ♦  *  *  Xhe  moral  responsibility  for 
the  act  does  not  affect  the  value  of  the  hazard." 

It  will  thus  be  seen  that  the  current  of  authorities  runa 
in  the  direction  of  regarding  the  act  of  self-destruction  by 
an  insured  person  as  a  breach  of  contract  occasioning  dam- 
age to  the  other  party ;  and  that  unless  the  act  be  proved 
to  have  been  involuntary,  by  reason  of  disease,  it  is  to  be 
construed  as  falling  within  the  exception  expressed  in  the 
policy.  Therefore,  to  take  a  case  out  of  the  proviso  of  a  life 
insurance  policy  relating  to  self-destruction,  on  the  ground  of 
insanity,  the  insured  must  have  been  so  mentally  disordered 
as  not  to  understand  that  the  act  he  committed  would  cause 
his  death,  or  he  must  have  committed  it  under  the  influence 
of  some  insane  impulse  which  he  could  not  resist  ;'it  is  not 
sufficient  that  his  mind  was  so  impaired  that  he  was  not  con* 
scious  of  the  moral  obliquity  of  the  act. 

*'    t  under  the  proviso  re* 

t>t  in  itself  sufficient 

within  the  exception. 
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ttuil  Life  Im.   Go,,  4  Lans.  202;  Terry  v.  Mut.  Life  Ins. 
a?.,  15   WaU.  580.) 

DOMICILE,    TAJLATION    AiTD   StTPPRAGB  OP   LUKATI08. 

The  place  of  residence  of  a  lunatic  is,  for  purposes  of 
distribution  of  his  personal  property,  where  his  domicile 
was  at  the  commencement  of  his  lunacy.  Being  thencefor- 
ward deemed  '/ion  cwnpo.Sj  he  has  no  capacity  to  choose  any 
other  place  of  abode,  because  he  is  no  longer  a  person  s-tii 
juris,  Shouhl  he  die  while  under  a  committee,  his  resi- 
dence is  ^m«/aoi^  where  he  was  domiciled  at  the  out- 
break of  his  disease.  If,  however,  his  residence  there  was 
constrained  iuid  involuntary,  or,  from  the  necessity  of  his 
•affairs,  merely  transitory,  then  he  is  only  a  sojourner  and 
denizen;  otherwise,  not.  (^Bemjxlev,  Johnson,  ^Ves,!^^'^ 
Deseshats  v.  Berqwier,  1  Bmn,  336,  349,  n.)  So,  also,  in 
relation  to  taxation,  it  has  been  held  that  where  the  guard- 
ians of  a  lunatic  change  his  place  of  residence,  intending 
to  make  that  his  permanent  home,  he  becomes  liable  to  as- 
sessment in  the  place  so  chosen  by  them.  {Mason  v.  Thur- 
her^l  R.  I.  481.)  For  a  lunatic,  like  an  infant,  has,  after 
office  found,  no  other  domicile  than  that  selected  by  his 
committee  or  guardian. 

Under  the  Constitution  and  Revised  Statutes  of  New 
York,  lunatics  are  not  disqualified  for  exercising  the 
right  of  suffrage.  Judge  Coolev  {Canst  Lim,  599)  seems 
to  think  that  by  tlie  political  law  of  England  and 
this  country,  lunatics,  in  common  with  women,  minors  and 
aliens,  are  excluded  fi'om  the  right  of  suffrage,  though  not 
prohibited  by  constitutional  limitations.  He  cites  Mr. 
Gushing  {Le^islaL  Assemb,,  §  27)  in  support  of  these  views, 
tut  neither  give  any  American  authorities  in  affirmance  of 
ds  doctrine.  We  cannot  see,  therefore,  on  what  grounds 
lunatic's  vote  in  the  place  of  his  residence  can  be  refused 
lew  York,  since  no  statute  has  yet  declared  lunacy  to 
vil  death, 
45 
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CHAPTER  EIGHTH. 


OP  THE    TBSTAJfEKTARY   OAPACITT   OF   PBB80NS  OP   tmSOUND    inHO. 

The  frequent  antagonism  of  interests  existing  between 
parties  to  a  contract,  has  led  to  the  necessity  at  law  of  re- 
quiring a  higher  degree  of  mental  competency  on  their  part 
than  is  generally  needed  to  make  a  ^"ili  While  in  the  case 
of  contracts  there  must  be  capacity  to  analyze  the  terms  of 
the  agreement  iu  their  various  relations  to  consideration  or 
performance,  together  with  power  to  comprehend  the  nat- 
ural consequences  flowing  from  them  in  the  form  either  of 
advantages  or  otherwise,  in  the  case  of  a  will,  little  else  be- 
side memory  and  perception  are  demanded.  Hence,  knowl* 
edge  or  foresight  of  the  posmhle  consequences  which  may 
follow  upon  any  provision  in  a  will  is  not  required  of  a  tes- 
tator. If  he  knows  what  he  does,  intends^  and  is  free  in  what 
he  does,  the  law  will  sustain  the  bequest,  provided  it  is  not 
against  public  policy.  Within  this  limitation,  each  may 
distribute  hitj  own  as  to  him  seems  best.  Ou/ns  est  dare 
^us  est  disponere.  It  follows  from  this,  that  less  intellect 
is  sufficient  to  make  a  will  than  to  make  a  contract,  although 
there  must  be  present,  in  any  event,  such  a  degree  of  com- 
prehension of  its  terras  as  will  show  that  they  have  been  the 
subject  of  reflection,  deKberation  in  choice,  and  assent  duly 
expressed.  It  is  for  this  reason  that  evidence  of  prior  bod- 
ily disease,  and  of  different  intentions  previously  expressed, 
have  been  held  admissible  in  proof  of  incapacity  at  the  time 
of  making  the  will.     (^Iriah  v.  Smith,  S  S.  <&  H.  573.) 

Should  there  be  evidence  of  mental  imsoundness  im- 
mediately before  making  the  will,  and  should  it  be 
present  afterward,  these  facts  would  be  admissible  to 
prove  derangement  at  the  time  the  instrument  was  made. 
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(2  Grlf.  Evid,,  §  690  ;  Dickinson  v.  Barber,  9  Mass.  225.) 
But,  inasmuch  as  the  law  presumes  every  man  to  be  of  sane 
mind  until  the  contrary  appears,  the  burthen  of  proof  falls 
necessai'ily  upon  the  party  impeaching  the  validity  of  the 
will  upon  the  ground  of  insanity.  When  this  condition, 
however,  is  proved  to  have  existed  as  a  permanent  status, 
distinguishable  from  the  temporary  delirium  of  fever,  then 
the  burthen  of  proof  is  shifted  to  him  who  alleges  sanity 
at  the  time  of  the  transaction,  and  he  can  only  rebut  the 
presumption  of  continuing  derangement  by  showing  that 
the  act  was  done  in  a  lucid  interval.  (2  Grlf,  £/vid.^  §  ^89  ; 
Atiy.-Genl.  v.  Pamther^  3  Bro,  Ch.  441  ;  Eb  pm^te  Holy- 
land,  11  Ves.  11 ;  White  v.  WUson,  13  lb.  87  ;  Cartwright 
r.  lb.,  1  Phil  100 ;  1  Wms,  on  Eoors,  17,  30 ;  1  Ja/rman  on 
Wills,  ch,  3.) 

The  terms,  insanity,  mental  derangement,  unsoundness, 
and  monomania,  are  terms  of  such  variable  significance  that 
their  value  in  any  given  case  will  depend,  at  law,  entirely 
upon  the  relation  which  they  bear  to  a  particular  person, 
in  connection  with  particular  acta.  They  simply  describe  a 
sliding  scale  of  mental  disorder  or  enfeeblement,  expressing 
different  degrees  of  determination.  Such  terms  are  subject, 
therefore,  to  whatever  interpretation  the  mind  of  the 
observer  may  choose  to  give  them.  And  inasmuch  as  the  angle 
of  vision  determines  the  parallax  of  the  object  viewed,  it 
follows  that  a  mental  act  may  wear  a  very  different  as- 
pect to  two  minds  beholding  it  simultaneously,  but  from 
different  stand-points.  Then,  too,  there  are  as  various  de- 
grees of  mental  capacity  among  minds  that  are  impaired  as 
among  minds  that  are  unimpaired.  The  effects  of  impair- 
ment are  only  relative.  There  have  been  minds  notoriously 
impaired,  whose  powers  of  action  and  productiveness  far 
transcended  those  of  the  majority  of  sane  minds.  They 
could  afford  to  lose  some  of  their  strength,  and  yet  have 
enough  left  with  which  to  perform  useful  and  meritorious 
acts. 
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What  constitutes  mental  capacity  at  law  is  a  question  to 
be  ultimately  detenuined  as  much  by  the  character  of  the 
act  as  by  the  state  of  mind  of  the  actor,  for  a  rational  act, 
rationaDy  done,  is  the  best  proof  that  can  be  offered  of  a 
rational  agent ;  and  if  performed  intentionally,  and  Avithout 
undue  influence,  that  is  to  say,  with  entire  freedom  of  ac- 
tion, it  will  be  sustained,  although  the  testator  may  be  la* 
boring  under  the  disadvantages  of  mental  infirmity.  When 
the  element  of  delusion  is  super-added  to  such  a  condition 
of  mind,  the  plane  over  which  that  delusion  may  travel 
makes  it  very  necessary  to  study  and  imjuire  into  the  limits 
of  its  extent,  and  the  acts  which  it  may  have  infected.  But 
it  must  be  borne  in  mind  that  there  are  subjects  to  which 
the  stigma  of  delusion  is  attached  without  any  other  reason 
than  that  our  prejudices  are  opposed  to  recognizing  opin- 
ions upon  them  as  truths.  We  may  not  be  able  to  disprove 
them,  while  at  the  same  time  they  may  not  be  susceptible 
of  the  same  proof  which  we  exact  in  other  things.  We 
therefore  reject  them  altogether  from  the  sphere  of  eviden- 
tial facts,  and  call  them  captivating  errors  of  the  mind. 
Nevertheless,  minds  as  sane  as  any  can  be  believe  in  them, 
and  govern  theii'  lives  accordingly.  This  is  particularly  the 
case  in  matters  relating  to  religious  belief,  to  disembodied 
spirits,  and  to  a  future  life.  Are  such  minds,  because  of 
their  dissent  fi'om  our  assumed  orthodoxy,  necessarily  in- 
sane I  Are  they  without  testamentary  capacity  on  that 
account  alone  ?  If  so,  then  mental  competency  before  the 
law  is  simply  a  question  of  mental  majorities,  and  all  non- 
conformists are  lunatics.  Who,  then,  is  sane?  Mutato 
namiiie  de  tefabula  narratnr. 

But  the  law  is  wiser  than  to  engraft  popular  prejudices 
upon  her  canons.  She  tnithfully  draws  the  picture  of  an 
insanely  deluded  person,  by  describing  him  as  one  who 
persistently  believes  supposed  facts  which  have  no  real 
existence,  against  all  evidence  and  probability,  and  con- 
ducts himself  upon  the  assumption  of  their  existence,  so 
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that,  as  far  as  such  subjects  are  concerned,  he  is  essentially 
mad  or  insane  on  those  subjects,  though  on  other  subjects 
he  may  reason,  act  and  speak  like  a  sensible  man.  (^Dew 
V.  Clark,  3  Add.  JEcc.  R,  79.)  But  at  the  same  time  she 
decides  that  the  mere  fact  that  a  testator  is  subject  to 
insane  delusious  is  nut  sufficieut  reason  why  he  should  be 
held  to  have  lost  his  right  to  make  a  will,  if  the  jury  are 
satisfied  that  the  delusionn  have  not  affected  the  general 
faculties  of  his  mind  and  cannot  have  influenced  him  in 
any  paiticular  disposition  of  his  property.  {£a?ik.s  v. 
GoodfeUow,  39  L,  I.  Q:  B,  237  ;  b  L.  E,  Q.  B.  549.)  It 
is  plain  that  what  are  called  perverse  opinions  or  unreason- 
able prejudices  do  not^^r  se  constitute  mental  alienation. 
These  con*litions,  however  much  to  be  regretted^  may 
co-exist  with  perfect  sanity  and  competency  to  j^erform 
a  legal  act  or  to  commit  a  crime.  They  are  rather  moral 
than  intellectual  perversions,  affecting  the  freedom  of  the 
individual  in  matters  which  are  largely  self-regarding,  and 
thus  not  necessarily,  if  at  all,  trenching  upon  the  right  of 
others.  Perversion  of  moral  feelings,  not  accompanied  by 
insane  delusions,  is  not,  therefore,  sufficient  to  invalidate  a 
will.  {Frere  v.  Peacock,  1  Bob,  £cc.  422  ;  2  Grlf,  Eviil, 
§  689,  n  ;  Am,  Seam.  Ft,  Soc'y  v.  Hopper,  34  K  F.  619.) 
On  the  other  hand,  if  a  testator,  at  the  time  of  making 
his  will,  be  laboring  under  such  delusion  in  respect  to  those 
who  would  natui-ally  have  been  the  objects  of  his  testa- 
mentary bounty,  aud  the  court  can  see  that  the  dispository 
provisions  were,  or  might  have  been  caused  or  affected  by 
such  delusion,  such  inatnmient  is  not  to  be  deemed  his 
will.  {Avi.  Seam,  Ft,  Sody  v.  Hopper,  33  N,  1\  619.) 
And  in  full  affirmance  of  this  doctrine,  which  is  supported 
by  leading  authorities  both  in  England  and  in  other  States 
of  this  Union,  it  has  been  again  held  in  a  very  recent  case 
that  a  monomaniac  cannot  make  a  valid  will  if  the  delu- 
sion, which  affects  the  general  sountlnessof  his  mind,  relates 
to  the  subject  or  objects  of  the  will,  or  to  the  persons  who 
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would  otherwise  be  likely ^  ordinai-ily,  to  be  the  recipients 
of  his  bounty,  or  where  the  provisions  of  the  will  are  con- 
nected with,  and  influenced  by  the  particular  delusion, 
(Lathrop  V.  Borden^  5  Hun^  560.) 

From  whatever  standpoint  it  may  be  viewed,  whether 
as  a  medical  question  relating  generally  to  mental  disorders, 
or  a  legal  question  relating  to  mental  capacity  quoad  Jioc, 
the  problem  of  how  much  weight  should  be  given  to 
delusions  as  a  legal  test,  is  not  always  an  easy  one  to  solve, 
particulai'ly  by  an  appellate  tribunal  A  question  of  testa- 
mentary capacity  in  such  case  is  so  much  a  question  of 
fact,  and  enters  so  generally  into  the  personal  history  of 
the  testator  and  of  his  family,  that  it  cannot  be  left  to 
any  abstract  proposition  in  law,  to  determine  how  far  the 
mental  capacity  of  the  testator  has  surrendered  to  the 
influence  of  a  delusion.  Hence,  as  has  been  pointedly 
said,  "it  is  only  the  court  before  whom  the  mtnesses  appear 
that  can  dispose  of  it  satisfactorily."  {Gardiner  v,  Oardi- 
ner^  34  N.  Y,  155.)  For  closely  connected  with  the 
subject  of  testamentary  capacity  lies  that  equally  perplex- 
ing one  of  undue  influence,  a  presumption  arising  as  a 
corollary  to  the  former,  since  self  interest  in  heirs  and 
would  be  legatees  may  safely  be  suspected  of  endeavoring 
to  operate  upon  a  weak-minded  testator,  so  as  to  exercise 
by  insensible  coercion  a  guiding  influence  over  his  mind. 
Hence  ^vills  made  by  weak-minded  persons,  or  those  labor- 
ing under  any  degree  of  mental  infirmity,  should  always 
be  scrutinized  because  liable  to  the  two  misguiding  elements 
of  disease  or  undue  influence. 

Under  our  Revised  Statutes,  Part  2,  Chap.  6,  Tit.  1,  Art.  1, 
§  1,  relating  to  Wills,  it  is  enacted  that,  "All  persons  except 
idiot^^  persons  of  nnsoutid  mind  and  mfamiBy  may  devise 
their  real  estate  by  a  last  will  and  testament,  duly  executed 
according  to  the  provisions  of  this  title,"  and  in  like  man- 
ner by  Art.  2,  §  21,  it  is  enacted  that  '^every  male  person 
of  the  age  of  eighteen  years  or  upwards,  and  every  female 
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of  the  age  of  sLxteea  years  or  upwards,  of  sound  mvnd  wnd 
memory^  and  no  others,  may  give  and  bequeath  his  or  her 
personal  estate,  by  will  in  writing." 

The  statute  follows  the  common  law  strictly  in  this 
particular,  and  repeats  in  fact  the  provisions  of  the  statute 
of  wills  (34  cfe  36  Hen.  8,  eh,  5,  §  14),  which  declares  that 
wills  or  testaments  made  of  any  lands  or  hereditaments  by 
any  idiot,  or  by  any  person  de  jwti-sane  utemory,  shall  not 
be  taken  to  be  good  or  effectual  in  law.  {Sh<^lford  on 
LuncUkSy  p.  361.)  The  terms  'Wsound  mind"  and  "won 
€ompo8  7/ieniis'^  are  at  common  law  synonynious,  and  have 
a  determinate  legal  signification,  importing  not  weakness  of 
understanding,  but  a  lolal  deprivation  of  sense.  (^Foster  v. 
MeanSy  1  Speer^s  Eq,  569.)  Whatever  foiiu  or  degree  of 
mental  weakness  may  be  present,  short  of  total  deprivation, 
or  whatever  degree  of  partial  unsoundness  may  exist, 
invohdng  even  delusion  quoad  koc\  none  of  these  things 
will,  of  themselves,  annul  testamentary  capacity,  unless 
either  the  mental  impainnent  be  general  and  overshadow- 
ing, or  the  delusion  enter  into  and  infect  the  subject-matter 
of  the  will  Thus  in  Bleecker^.  I/yneh  (1  Bradf,  860),  it 
was  held  that  loss  of  memory  did  not  incapacitate  unless 
it  be  total  or  appertains  to  things  essential  And  again, 
in  Reynolds  v.  Root  (62  Barb.  250),  the  court  said  that 
impairment  of  faculties  by  agfe  or  injury  to  a  considerable 
degree,  does  not  necessarily  affect  testamentary  capacity. 
(^Vmi Ahi  V.  HiniteVy  5  Johnn.  Ch,  148;  Maverick  v. 
Reynolds,  2  Bradf,  360.) 

WHAT  COKBTITUTES  OAPACITT  TO  MASS  A  WILL. 

Coke's  dictum  on  this  subject  has  always  remained  the 
universally  adopted  rule,  viz.  :  that  "it  isnotsuflScientthat 
the  testator  have  a  memory,  when  he  makes  his  will,  to 
answer  familiar  and  usual  questions,  but  he  ought  to  have 
a  disposing  memory,  so  that  he  ia  able  to  make  a  disposi- 
tion of  his  lands  with  understanding  and  reason  ;  and  that 
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is  such  a  memory  as  the  law  calls  perfect,"  (Marqtits  of 
Winehe8ter''s  case,  6  iJ^p.  23.)  The  subject  underwent 
full  discussion  in  the  Judicial  committee  of  the  Privy 
Councilj  where  it  was  agreed  that  "  in  order  to  constitute 
a  sound,  disposing  mind,  the  testator  must  not  only  be 
able  to  understand  that  he  is  by  will  giving  the  whole  of 
his  property  to  one  object  of  his  regard,  but  that  he  must 
also  have  capacity  to  comprehend  the  extent  of  his  prop 
erty,  and  the  nature  of  the  claims  of  others,  whom  by  his 
will  he  is  excluding  from  all  participation  in  that  prop, 
erty."  {Harwoodv.  Baker,  3  Moori^  P.  C,  290  ;  Oohlie  v. 
Mtirray,  6  Jiir.  608;  Olark  v.  FuheVj  1  Paig€y  171.) 

In  the  leading  case  in  oiu*  State  upon  this  jwiut,  the 
Court  said,  that  'Hhe  testator  must  have  sufficient  mind 
and  memory  to  be  able  to  understand  that  he  is  making 
his  will,  and  how  he  is  doing  it,  and  its  effect,  both  upou'^M 
his  property  and  upon  those  who  would  receive  it  after  his  " 
decease,  without  leaving  a  will,"  {^Delaji-eM  v.  Paruli,  25 
N,  Y.  9.)  Such  a  degree  of  mental  power  as  this  test 
would  require  implies  the  possession  of  perception,  mem- 
ory and  judgment  to  a  very  large  extent.  And  iu  the 
case  of  a  multiform  estate  like  Mr.  Parish's,  the  necessity 
for  exercising  tliese  powei's  skillfully,  and  of  possessing 
them  in  vigor,  will  be  admitted  by  all,  as  a  condition  pre- 
cedent to  distributing  it  with  a  full  understanding  of  ita 
effect  upon  lieirf^  and  legatees.  It  will  be  perceived  from 
the  foregoing  rulings  that  it  is  not  necessary  that  insanity 
should  be  present  in  order  to  create  testamentary  incapac- 
ity, and  the  question  turns  so  much  on  general  capacity 
that  wills  have  been  found  void  where  the  testator  would 
not,  if  liN^ng,  have  been  found  insane.  (^Sloan  v.  Max- 
well, '^  KJ,  Eq,  563  ;  Convene  v.  Ibid,,  21  Vt  168.) 

As  has  been  heretofore  shown,  it  is  everywhere  agreed^ 
that  mere  feebleness  of  mind  does  not  per  se  incapacitatel 
a  person  from  making  a  valid  will.  (JStewa/rt  v.  I/ispenard^' 
26    W&nd.  255  :  Blanckwrd  v.  Nestle. 
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khoitse  V.  Godwin,  17  Barb,  236  ;  Petrw  v.  Shoemaker^  24 
Weiid,  85;  and  see  note  to  3  Den,  37.)  The  law  accords 
the  same  right  of  disjwBing  of  their  own  to  the  weak- 
minded  which  it  does  to  the  strong.  If  they  need  pro- 
tection against  fraud  or  undue  influence,  if  they  have  been 
induced  to  perform  any  act  under  restraint,  it  is  not 
>roj)erly  their  act,  and  equity  will  afford  relief  against  its 
insequeuces.  But  outside  of  these  exceptions  mere 
'eakness  of  mind  does  not  produce  ciNdl  disfi-anchieement, 
Lt  has  also  been  decided  that  a  weak  memory  does  not, 
)T  the  same  reasons,  create  testamentary  incapacity. 
(^Bleecker  v.  Lynch,  1  Bradf.  458.)  Weakness,  in  law,  is 
thus  seen  to  he  contra-distinguished  fi'Oin  disease,  of  which, 
while  often  the  result,  it  is  still  not  always  the  companion. 
The  current  of  authorities  favors  the  doctrine  that  until 
weakness  is  merged  into  actual  impairment  of  reason,  and 
there  is  consequently  demonstrable  mental  unsoundness, 
testamentary  capacity  is  still  present.  Rut  there  need  not 
be  obliteration  either  of  mind  or  memory,  which  would 
evidently  constitute  dementia.  It  is  sufficient  if  the  idea- 
lity be  general  in  extent,  though  not  complete  with  ref- 
erence to  any  particular  faculty.  And  the  entire  incapac- 
ity of  the  testator  in  relation  to  the  particular  act  must 
shown.  (GroUus  v.  Stark,  7  Latis,  311.) 
The  great  latitude  thus  given  to  testamentary  capacity 
nowhere  more  strikingly  illustrated  than  in  one  of  Sur- 
>gate  Bradford's  decisions,  w'herein  he  holds  that  '*  testa- 
mentary capacity  is  consistent,  especially  in  very  aged 
arsons,  with  a  great  degree  of  mental  infirmity,  and  some 
of  mental  pen^ersion  or  abeiration  at  times,  pro- 
there  is  Ratisfactoiy  proof  that  the  testator,  at  the 
v^  the-  tvVfr^cution  of  his  will,  really  did  comprehend 
aeope,  and  was  not  under  the  control  of 
due  influence,  or  of  any  deception  or 
jv.  Moore,  2  Bradf.  261.) 
hich  rests  the  legal  definition  of  testa- 
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mentary  capacity  is  thus  seen  to  be  what  Coke  designated 
as  a  ^^  disposing  memory."  This  qualification  is  a  sound  one 
and  founded  upon  a  law  of  our  mental  organization,  which 
desei'ves  more  attention  in  the  judgments  of  courts  than  it 
seems  to  have  received.  It  does  not  require  much  observa- 
tion to  discover  that  there  are  various  grades  of  memory, 
even  «mong  those  recognized  as  good.  A  person  may  have 
an  excellent  one  for  dates  and  names,  and  yet  have  a  very 
poor  one  of  faces  or  events.  There  is  such  a  thing  as  a 
verbal  memory,  a  memory  of  numbers,  a  memory  of  ideas, 
without  at  the  same  time  a  memory  of  the  events  in  which 
those  ideas  had  their  origin,  and  the  contrary  may  also 
happen.  Lord  Campbell,  in  his  Lives  of  the  Chancellors, 
draws  this  graphic  picture  of  the  differences  in  the  char- 
acter of  memory  possessed  by  those  two  distinguished 
brothers,  Lords  Stowell,  and  Eldon.  "  When  asked  to 
give  an  accoimt  of  the  sermon,  their  father's  weekly  custom, 
William  (Lord  Stowell)  would  repeat  a  sort  of  digest  of 
the  general  argument,  a  condensed  summary  of  what  he 
hail  heard — John  (Lord  Eldon),  on  the  other  hand,  would 
recapitulate  the  minutue  of  the  discourse,  and  reiterate 
the  very  phrase  of  the  preacher.  (Vol.  8th,  p.  330.)  Loi*d 
Macaulay  possessed  the  same  remarkable  verbal  memory. 
In  striking  contrast  with  the  mental  calibre  of  such 
intellectual  giants,  and  as  showing  that  general  mental 
power  has  little  to  do  with  memory,  stands  the  remarkable 
fact  of  the  so-called  historical  idiot  of  Earlswood,  who 
could  repeat  page  after  page  of  Hume's  History  of  Eng- 
land, none  of  which  he  understood ;  or  of  that  musical 
negro  idiot,  blind  Torn,  who  can  perform  the  most  difficult 
piece  of  music  after  hearing  it  played,  and  ^vithout  any 
knowledge  of  the  philosophy  of  music.  If  there  be  any 
law  well  established  in  mental  philosophy,  it  is  that 
memoiy  bears  no  direct  relation  to  mental  power,  or  to 
capacity  of  understanding.  An  old  person  often  astonishes 
us  by  the  accuracy  of  his   memory  of  long   past  events, 
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who  readily  forgets  what  transpired  yesterday,  and  whose 
good  judgment  on  general  subjects,  no  one  questions. 
Memory  is  thus  seen  to  be  largely  involuntary. 

It  is  not  to  the  domain  of  this  faculty,  therefore,  that 
we  should  look  for  such  tests  of  mental  capacity  as  are 
included  at  law  in  the  term  ^^dt^omiff'*^  memory.  The 
faculty  on  which  we  ultimately  depend  for  all  voluntary 
or  desired  knowledge  of  that  which  we  know  and  wish  to 
recall,  is  the  faculty  of  recollectian.  It  is  a  wider  and 
farther  reaching  faculty  than  memory,  iu  that  it  recon- 
structs, piece-meal,  the-  elements  of  our  past  knowledge, 
and  shows  continuing  mental  capacity  to  grasp  and  com- 
pare those  elements  and  thus  to  form  a  judgment  upon  them. 
A  diiq>osin.g  memory,  in  the  law  of  testamentaiy  capacity, 
means  nothing  less  than  the  capacity  to  know  and  name 
one's  own  property,  as  also  to  know  the  consequences 
attaching  themselves  to  making  or  not  making  a  testament- 
ary disposition  of  it. 

Under  the  operations  of  this  law  of  our  mental  consti- 
tution, it  will  be  perceived  that  a  very  nice  puint  of  dis- 
tinction may  be  taken  in  this  connection  between  memory 
and  recoUeciioii^  in  relation  to  capacity  to  dispose  of 
installments  of  property,  variously  invested,  so  as  to  suit 
such  disposition  to  the  individual  objects  of  a  testator's 
bounty.  Memory  is  so  largely  automatic  and  involuntary 
in  its  scope,  that  a  child,  or  even  an  idiot  as  before 
shown,  may  have  a  good  memory  of  certain  things,  particu- 
larly those  that  are  connected  with  past  emotional  states^ 
whOe  at  the  same  time  having  no  power  of  recollecting 
such  abstract  ideas,  as  are  represented  by  figures  or  sums 
of  money.  So,  a  testator  might  have  a  good  memory  of 
general  historical  facts  belonging  to  himself  or  family,  and 
of  his  affairs,  and  }^et  have  no  power  of  recollecting  the  details 
of  his  estate,  or  the  effects  of  devising  or  bequeathing 
individual  portions  to  certain  objects  of  hisboimty  already 
provided  for  in  law  ;  or  the  proper  relative  claims  of  those 
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objects,  if  charitable  corporations,  as  set  opposite  to  the 
claims  of  marriage,  kiiulred  or  legal  creditors.  It  is  evi- 
dent, therefore,  that  there  may  be  a  good  memory  without 
much  mental  capacity.  But  on  the  other  hand  there  can- 
not be  a  ready  comparing  memory  without  mental  power, 
and  still  more  evidently  there  cannot  be  a  good  or  accurate 
recollection  without  high  mental  power,  since,  as  Lockk 
expresses  it,  "Recollection  is  when  an  idea  is  sought  after 
by  the  mind,  and  with  pain  and  endeavor  fotmd  and 
brought  again  in  view."  Now,  how  much  endeavor  a 
weakened  mind  can  make,  what  tension  in  effort  it  can 
undergo,  and  how  well  it  can  succeed  in  mastering  the 
problems  of  testamentary  disposition,  are  the  cinicial  tests 
of  its  disposing  capacity. 

Uusouridness  of  mind,  as  a  legal  status,  demands  for  its 
proof  evidence  of  a  wider  sphere  of  disordered  action 
than  is  required  psychologically  to  establish  the  mere 
physical  fact  of  mental  impairment.  To  an  expert  in  men- 
tal disorders  many  a  man  may  exhibit  symptoms  of  mental 
unsoundness,  which  at  law  would  not  be  accepted  as  syn* 
onymous  with  the  condition  designated  by  it  as  noii  covipo8 
mentis.  Even  the  fact  that  a  person  has  been  sent  to  an 
asylum  is  not  legal  proof  of  his  insanity,  i^McAilam  v. 
Walker^  1  Dow^s  Par,  Ji.  178.)  Applying  these  rules  to 
the  subject  under  discussion,  it  will  be  logically  deduced 
from  them  that  testamentaiy  capacity  is  not  a  mental  condi- 
tion to  be  judged  of  by  a  single  act,  or  the  state  of  a  particu- 
lar faculty  as  to  relative  weakness  ;  but  on  the  contrary  it  is 
a  fact  to  be  arrived  at  by  a  general  survey  of  all  the  fac* 
ulties  when  exercising  themselves  without  restraint  upon 
a  series  of  related  propositions.  In  the  words  of  Sir  JoHif 
NicoLL,  *'It  is  a  great,  but  not  uncommon  error  to  suppose 
that,  because  a  person  can  understand  a  question  put  to 
him,  and  can  give  a  rational  answer  to  such  question,  he  is 
of  perfect  sound  mind,  and  is  capable  of  making  a  will 
for  any  purpose,  whereas  the  rule  of  law,  and  it  is  the  rule 
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of  common  sense,  is  far  otherwise ;  the  competency  of 
the  mind  must  be  judged  of  by  the  nature  of  the  act  to  be 
done,  from  a  consideration  of  all  the  circumstances  of  the 
case,"     {Marsh  v.  Tyn^ell^  2  Hagg.  122.) 

Even  the  presence  of  a  confirmed  delusion,  although 
psychologically  expressing  mental  unsoun<lne8s,  is  not  such 
unsoundness  at  law  as  destroys  necessarily  testamentary 
capacity.  Hence  the  doctrine  of  partial  insanity  has  been 
received  with  approbation  in  our  courts,  because  tending 
to  favor  the  freedom  of  testamentaiy  dispositions,  so  long 
as  that  freedom  can  be  sho'ftni  to  have  remained  unim- 
paired by  the  particular  delusion.  {Dew  v.  Clark^  3 
Add,  79 ;  Brick  v.  Brick,  66  N,  Y.  144.) 

Accordingly  it  has  been  held  to  be  no  evidence  of  insanity 
in  a  testator  that  some  of  his  actions  and  languaire  indicated 
eccentricity,  vulgarity  or  violence  of  temper.  {Shelf ard.  on 
I/iinacy,  ^.51.)  And  where  even  the  eccentricity  was  pushed 
into  the  domain  of  manifest  mental  imsouudness,  the  will 
was  sustained.  {Lee  v.  Lee^  1  McCord^  183.)  There  can 
be  no  question  that  eccentricity  in  manners  or  pursuits  is 
quite  compatible  with  perfect  mental  health.  When,  there- 
fore, the  sanity  of  an  individual  is  called  into  questiou,  his 
natural  character  should  be  carefully  investigated,  in  order 
to  determine  whether  the  apparent  indications  of  insanity 
are  not  the  expression  of  ordinary  and  habitual  states  in 
him.  This  is  all  the  more  necessary  because  it  has  been 
repeatedly  decided  that  ueither  peculiarity  of  character, 
weakness  of  understanding,  nor  want  of  capacity  to  trans- 
act the  ordinaiy  affairs  of  life,  will  disqualify  one  to 
execute  a  will.  {Potis  v.  House,  6  Ga,  324 ;  Stuhbs  v. 
Homtmh,  33  Al<t.  555;  Mercer  \\  Keho,   4   Gratt  106,) 

The  case  of  Stewart  v.  Lispenurd  (26  Weml.  255),  sus- 
taining the  will  of  an  imbecile,  and  re-affirmed  in  Blanch/' 
Wi'd  V.  Nestle  (3  Den.  37),  has  always  remained  the  leading 
case  in  New  York,  upon  the  degree  of  mental  capacity 
requisite  to  make  a  will.     It  is  true,  doubtless,  that  in 
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Delafield  v.  Painsh  (25  N.  Y,  91),  the  authority  of  Stewart 
V.  Lispenard  was  questioned,  and  a  general  opinion  has 
gone  abroad  that  the  case  itself  was  overniled.  But  the 
two  cases  are  in  no  sense  analogous,  and  the  ground  upon 
which  the  authority  of  the  former  was  doubted  is  one 
affecting  the  circumstances  under  which  it  was  heard  and 
decided  and  not  the  law  upon  which  it  rests.  That  prin- 
ciple of  law  has  long  been  considered  as  out  of  the  pale  of 
discussion,  and  it  is  forcibly  expounded  in  the  words  of  the 
Court  of  En'ors,  saying,  that  "Courts  in  passing  upon  a 
will  do  not  measure  the  extent  of  the  understanding  of 
the  testator,  for  if  he  be  not  totally  deprived  of  reason, 
whether  he  be  wise,  or  unwise,  he  is  the  lawful  disposer  of 
his  property,  and  the  will  stands  as  a  reason  for  his  actions." 
(26  Wend.  255.)  That  this  latter  case  represents  the  doc- 
trine of  both  English  and  American  Courts  from  the  earli- 
est times  down,  can  be  easily  demonstrated.  There  ia  in 
fat!t  hardly  an  exception  to  be  foimd  to  the  principle,  and  it 
was,  to  say  the  least,  unfortunate,  that  the  court  in  Delajkld 
V.  Parish  should  have  re-opened  the  question  without  at 
the  same  time  deciding  it. 

Judge  Redfield,  in  his  volume  of  Leading  Cases  on  the 
Law  of  Wills  (/?.  274),  while  citing  Stewo/rt  v.  Li.y>enard, 
says  unhesitatingly,  "  I  am  constrained  to  say  that  these 
doctrines  are  in  accordance  with  the  authorities."  And 
beginning  with  Swinbukne,  he  traces  the  line  down  to 
the  most  recent  decisions.  There  certainly  is  very  lit- 
tle, if  any,  resemblance  between  the  cases  of  Alice  Lis- 
penard  aud  Mr.  Parish.  The  former  was  an  imbecile 
through  life,  neither  advancing  nor  retrograding,  but  liv- 
ing constantly  in  a  state  of  mental  infancy;  the  latter 
was  a  mind  which  from  the  shock  of  paralysis  and  the 
structui'al  changes  in*  the  brain  accompanying  it,  had 
faded  out  into  complete  dementia.  The  positive  deteri- 
oration of  brain  tissue  in  Mr.  Parish's  case  was  an  evi- 
dential   fact,  the   extent   of   which   was   physically   dis- 
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cernible  in  many  ways,  and  its  mental  consequences  in- 
volved, so  far  as  experts  could  read  them,  the  entire  circle 
of  his  faculties.  Alice  Lispenard^s  imbecility  was  as  far 
above  Mr.  Parish's  mental  condition,  as  a  five  years  old 
child's  is  above  that  of  a  helpless  and  sj^eechless  infant. 
She  at  least  could  make  a  will,  such  as  it  was,  and  did  so, 
while  he,  on  the  contrary,  could  neither  speak,  write,  nor 
apparently  understand  what  was  said  to  him.  Had  he 
been  born  in  that  condition  he  would  have  been  justly 
styled  an  idiot  In  admitting,  therefore,  the  justice  of  the 
decision  in  the  case  of  Mr.  Parish,  we  see  no  reason  to 
construe  it  into  a  disaffirmance  of  the  preceding  and  ac- 
cepted authorities  upon  testamentary  capacity. 

In  Del-afield  v.  Parish  (25  N.  Y,  9),  the  old  common 
law  doctrine  was  re-affirmed,  that  presumptively  every 
man  is  to  be  deemed  compos  vientis  until  the  contrary  ap- 
pears ;  also  that  the  burthen  of  proof  is  upon  him  who 
alleges  that  an  unnatural  condition  of  mind  existed  in  the 
testator.  At  the  same  time  the  court  said  that  the  burthen 
of  establishing  the  will,  as  the  wished  or  expressed  inten- 
tion of  a  free  and  competent  testator,  was  upon  the  pro- 
ponents. If  by  this  latter  opinion  it  is  meant  that  the 
burthen  of  proving  that  the  testator  was  competent  to 
execute  his  will,  in  the  estimation  of  the  subscribing  wit- 
nesses thereto,  and  that  he  signified  his  assent  and  intention 
to  them  by  signing  it  in  their  presence,  as  proof  of  his 
comprehension  of  the  act  and  of  his  freedom  from  re- 
straint while  doing  it — if  this  be  the  oiins  probandirQ^^tmg 
upon  the  proponents,  there  can  be  no  question  of  its  ac- 
cordance with  both  English  and  American  authorities. 
{Bain'y  V  Butlin^  2  Moore^s  -P.  C,  480 ;  Browning  v. 
BxtM,  6  If),  430  ;  Baher  v.  Batt,  2  Ik  317  ;  OrowinshisW 
V.  Ib.y  2  Gray,  526 ;  Gerrish  v.  Nason,  22  Me,  438 ; 
OiUey  v.  OiUey,  34  lb.  162;  Redfield  Lead.  Gaa.,  p. 
168.)  But  if,  on  the  contrary,  it  be  meant  that 
although  sanity  is  always  presumed  to  exist  at  law  until 


368 


TESTAMENTABY  OAPAOITT  OF 


the  contrary  be  proved,  yet  when  a  will  is  the  subject  of 
adjudication,  the  sanity  of  the  testator  must  be  proved  be- 
fore it  has  been  questionedj  thus  negativing  a  presumption 
of  law  in  advance  of  its  rebuttal,  we  can  only  say  that,  if 
whatever  is  against  reason  is  against  law,  the  doctrine  baa 
no  foundation  to  rest  upon. 

Again,  it  was  held  in  this  same  case  that  if  the  testator 
be  "  compos  mentis  he  can  make  any  will,  however  compli- 
cated ;  if  not  compos  mentis  he  can  make  no  will,  not  the 
simplest."  And  it  was  further  said  that  "the  question  in 
every  case  is,  had  the  testator  as  compos  mentis  capacity  to 
make  a  will,  not  had  he  the  capacity  to  make  the  will 
produced." 

The  above  doctrine  when  thus  stated  without  qualifi- 
cation appears  to  us  so  general  and  sweeping,  as  to  be  mis- 
leading. Thus  it  will  not  be  contended  that  what  is 
against  reason  can  be  good  in  law,  and  certainly  it  is  tm- 
reasonable  to  say  that  if  a  man  be  compos  mentis  he  is 
thereby  mentally  (jualified  to  make  any  kind  of  will  simply 
because  the  law  allows  him  the  right  of  experimenting  in 
this  direction. 

This  form  of  stating  the  doctrine  practically  assumes  that 
all  wills  are  alike  in  respect  to  their  demands  upon  mental 
capacity  to  comprehend  them,  and  that  it  is  a  matter  of 
indifference  how  complicated  the  will  may  be,  or  how  in- 
ferior the  intelligence  of  the  testator,  for  if  he  can  make 
the  simplest  bequest  of  personal  propert}'",  he  can  make 
the  most  complicated  will  relating  to  real  property  under 
all  the  contingencies  to  which  the  law  of  succession  ex- 
jxises  it.  Of  course,  if  a  man  have  the  legal  right  to  make 
a  will,  he  may  make  that  instrument  in  any  form  he  chooses. 
But  when  that  will  is  propounded  for  probate,  is  not  the 
first  question  asked,  whether  the  instrument  is^  not  a 
vrill  made  by  A.  B.  but  the  will,  all  others  being  first 
revoked  and  annulled  ?  And  if  it  be  shown  that  he  never 
could  have   made   that  particular  will,  being  beyond  his 
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Icomprehension,  and,  therefore,  not  expressing  his  inten- 
tious,  although  at  a  JifFereut  age  aud  with  more  mental 
vigor  he  could  have  made  it,  what  avails  it  to  say  that 
being  shown  competent  to  have  made  some  kind  of  a  will, 
he  must  be  presumed  competent  to  have  made  this  or  any 
other  will  that  he  chose,  simply  because  he  had  the  legal 
right  to  try  ? 

Now,  wills  differ  in  character  as  much  as  do  poems, 
and  if  the  authorship  of  a  poem  were  in  issue,  would  any 
court  hold  that  it  mattered  not  what  the  degi'ee  of  intel- 
ligence of  a  writer  was,  so  that,  as  long  as  no  other  per- 
son claimed  the  poem,  he  must  be  adjudged  its  author, 
notwithstanding  he  could  neither  comprehend  nor  express 
its  ideas,  or  parse  its  conatniction  ?  Yet^  this  is  practically 
the  doctrine  laid  down  iu  tho  Parisli  case  as  quoted  above, 
a  doctrine  which  is  daily  violated,  because  it  is  a  virtual 
surrender  of  the  right  of  the  probate  court,  when  a  will 
is  contested,  to  determine  whether  th^  will  propounded  is 
an  instrument  whicli  the  testator  made  intelligently  and 
intentionally;  and  if  he  had  not  mental  capacity  to  make  it, 
or  if  it  was  the  will  of  another  speaking  through  him,  that 
then  the  court  will  pronounce  it  invalid,  not  being  estopped 
by  the  doctrine  that  because  he  was  compos  "fiientia  to 
make  a  will,  he  was  competent  to  make  any  will  and  must, 
therefoi'e,  have  miule  the  one  in  issue. 

The  doctrine  of  the  Parish  case  is  sound  so  far  as  it  relates 
to  the  abstract  legal  right  to  make  a  wall,  but  when  it  recites 
that  the  question  in  the  case  of  a  will  contested  on  the  ground 
of  mental  incapacity  is  "  had  the  testator  as  compos  "mentis  ca- 
pacity to  make  a  will/'not  had  he  the  capacity  to  make  tJt^  will 
producedjWe  submit  that  there  being  no  other  question  before 
the  court  save  that  of  the  connection  between  the  testator 
and  the  particular  will  produced,  that  instrument  being  the 
exponent  of  his  mental  capacity,  of  his  intentions  and  his 
freedom  from  undue  influence,  we  do  not  see  how  the  court 

can  go  outside  of  that  record  to  find  any  basis  upon  which 
47 
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to  determine  what  In  fact  was  the  mental  capacity  of  the  tes- 
tator to  make  any  otlier  will  than  the  one  actually  produced. 
It  ia  manifestly  a  7Wwj.  sequitur  to  assert  that  because  a  man 
has  mental  capacity  sufficient  to  make  a  will  he  has  capacity 
enough  to  make  any  will  which  may  be  ascribed  to  him, 
and  that  the  particular  will  in  issue  caunot  be  used  as  a 
teat  of  the  mental  capacity  of  ita  maker,  although  generic- 
ally  it  is  as  much  a  will  as  any  other.  In  cases  of  this 
kind,  therefore,  the  only  proper  questions  to  be  decided 
would  seem  to  be  the   following,   viz.  : 

FirsL  Wlietlier  the  testator  liad  mental  capacity  suf- 
ficient to  make  the  will  produced,  because  if  he  had  not, 
then  it  was  not  his  will. 

Second.  Whether  that  will  con'ectly  expresses  his  in- 
tentions, because  if  it  does  not,  then  it  was  not  his  wtIL 

IJdrd.  Whether  at  the  time  of  making  or  executing 
the  will  he  was  under  duress  or  undue  influence,  because 
if  he  was,  then  it  was  not  his  wilL 

The  jtidgment  pronounced  in  the  Pai'ish  will  case  re- 
affirmed the  doctrine  now  universally  recognized,  as  to 
what  constitutes,  at  law,  testamentary  capacity.  In  the 
language  of  that  opinion  ''the  testator  must  have  suiBcient 
mind  and  Tnenit»ry  ti>  be  able  to  understand  that  he  is 
makinc:  his  will  and  how  he  is  doin^  it  and  its  effect  both 
upon  his  property  and  upon  those  who  would  receive  it 
after  his  decease  %vithout  leaving  a  will."  (^Ean  v.  Snyder^ 
40  Bark  230 ;  liinne  v.  Johmon,  60  Barh,  70.) 


UNDIJE  INPLUENCE. 


It  is  obviously  very  difficult  to  give  any  general  defini- 
tion of  undue  influence,  since  it  is  impossible  to  determine 
at  the  outset  the  resisting  power  of  any  mind  to  extraneous 
influences.  Remembering,  also,  that  the  peculiar  surround- 
ings of  a  testator,  whether  in  respect  to  hi.s  own  family  and 
apparent  heirs,  his  state  of  moral  obligation  to  some  of 
these  in  excess  of  others ;  or  again,  his  obligations  to  stmn- 
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gera  for  favors  received,  and  the  gratitude  thereby  evoked 
on  his  part  toward  tlieni ;  remembering  these  incentives 
to  prejudice  and  preference  for  certain  persons  over  others, 
there  can  be  no  general  rule  laid  down  by  which  to  regu- 
late the  ({uantum  of  intimacy  or  counsel  which  one  may 
share  mth  a  testator,  witliout  at  the  sanie  time  sensibly  in- 
fluencing his  judgment.  It  is  a  well-known  principle  of 
mental  philpsophy,  that  a  strong  miud  always  overpowers 
a  weaker  mind  with  which  it  is  brought  into  contact  by  a 
process  akin  to  benumbing,  so  that  the  closer  the  relation- 
ship the  sooner  the  subjugation.  And  this  may  all  happen 
without,  as  well  as  by,  intentional  effort  We  all  surren- 
der to  our  mental  masters  as  soon  as  we  meet  them  face  to 
face.  It  may  be  hard — it  may  work  harm  at  times  by  put- 
ting ns  in  the  power  of  a  depraved  mind.  But  so  the  law 
is  written*     Dxirum  sed  iia  lex  acripta  est. 

The  law  practically  recognizes  this  canon  of  our  mental 
constitution  by  attaching  to  undue  influence  a  meaning 
synonymous  with  coiiMramL  It  recognizes  it  as  the  exer- 
cise of  such  power  over  another^s  mind  as  serves  practically 
to  dethrone  his  will  and  to  substitute  ours  in  its  place. 
In  other  words,  it  is  a  real  ti'ansfiision  of  mind.  Therefore, 
that  only  is  undue  influence  which  amounts  to  constraint, 
and  which  substitutes  the  will  of  another  tor  that  of  the 
testator.  And  this  may  be  accomplished  either  by  threats 
or  -by  fraud.  {EcJcert  v.  Floxoery,  43  Penn.  St,  46.) 
But  undue  influence  in  the  procurement  of  a  will  must  be 
a  present  constraining  and  operative  power  upon  the  mind 
of  the  testator,  in  the  very  act  of  making  the  testament. 
Influence,  however  improper,  if  long  past  and  gone,  and  not 
shown  to  be  in  any  way  operative  in  producing  the  Nvill,  is 
no  ground  for  its  impeachment  {McMahon  v.  MyaUy  20 
Pertn.  St.  329.) 

But  whatever  meaningmay  be  attached  to  the  terra  "  un- 
due influence,"  and  in  whatever  form  it  may  exhibit  itself, 
it  is  to  be  considered  always  as  a  perverting  power,  misdi- 
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recting  a  mind  competent  to  act  legally  in  disposing  of 
property,  but  unable  to  protect  itself  against  the  insidious 
and  constraining  influences  of  a  person  who  has  practically 
subjugated  it  to  its  own  uses.  Therefore,  it  is  no  evidence 
of  original  testamentary  incapacity  that  a  person  has  obeyed 
'the  will  of  another  rather  than  his  own.  Consequently,  it 
has  been  repeatedly  held  that  the  objection  to  any  will  on 
the  ground  of  imdue  influence  always  implies  that  the  tes- 
tator had  sufficient  mental  capacity  to  make  a  valid  will, 
but  that  the  will  in  question  was  not  his  own  free  and  vol- 
untary act,  but  was  in  fact  a  will  imposed  upon  him  by 
others.  {Kimie  v.  Johnsan,  60  Bm^b.  70;  NewJiaU'Se  v, 
Godwin,  n  Jh.  236.) 

The  following  synopsis  represents  the  doctrines  held  by 
the  courts  of  New  York  in  adjudicating  upon  questions  of 
testamentary  capacity  and  undue  influence. 

1,  The  power  of  legally  assenting  to  a  will  is  conceded 
by  the  statute  to  all  classes  of  persons,  except  those  totally 
wanting  in  reason  and  underatanding.  Within  this  excep 
tion  no  difference  is  made  between  strong  and  weak-minded 
persons,  however  low  may  be  the  degree  of  intelligence  of 
the  latter.  The  only  question  in  such  cases  is,  whether, 
without  fraud  or  restraint,  they  have  exercised  the  power 
possessed  by  them. 

2.  To  be  capable  of  making  a  valid  will,  the  testator 
must  be  able  to  dispose  of  his  property  with  sense  and  judg- 
ment in  reference  to  its  situation  or  condition,  its  amount, 
and  the  relative  claims  of  those  who  are  or  might  be  the 
objects  of  his  bounty.  {CJ/ark  v,  Fisher ^  1  Paige^  171; 
Clarh  V.  Sawyer,  2  Barb.  Ch  A\\\2  N.T.  498;  Rey- 
nolih  V.  Root,  62  Barb.  250;  Foi^ianY,  Smith.,  7  Lans. 
443;  Buviont  v.  Kiffyllb.  465.)  8.  If  the  testator  has 
mental  capacity  to  make  a  will,  he  can  make  any  will 
{DeUfidd  V.  Paruh.'lh  JV;  Z  9  ;  Ean v.  Snyder,  A^ Barb. 
230 ;  Forman's  Will,  54  Ba/rb.  274 ;  1  Tuck.  205 ;  Bniah 
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V.  HoHwiJj  i\  Bradf.  461 ;  Seguine  v.  Seguine^  4  Abb.  Ct, 
App.  Dec.  191 ;  3  JTei/es,  66^.) 

But  the  burdeu  of  establishing  the  will,  as  the  will  of  a 
free  and  capable  testator,  is  upon  the  party  propounding 
the  instrument,  {Dekifield  v.  Parish^  25  tV!  Y.  9  ;  Qrispel 
V.  Dubois,  4  Bark  393;  Bnrritt  v.  Silliniany  16  lb.  198; 
Crowningskield  v.  /i,,  2  6'^ray,  526  ;  Oerrish  v.  Ndaan,  22 
J/^.  433;  6^/7fey  v.  /i.,  34  /i.  162;  Newhouse  v.  Godwin^ 
17  -fiari.  236 ;  6'Zar>fctf  v.  Sawyer,  3  >Sb7K/;^l  t7A.  357  ;  Bar^y 
y.Butlin,  1  <7(fK  637;  2  Moore's  P.  0,  480;  Brmoning 
V.  ^t/<Zt/,  6  7Z».  430;  Pantcn  v.  WiUiams,  2  Omteu,  530; 
2  iVb^^d  <>^  Clwtf^,  Suftplernent,  21-9;  Baker  v.  ^a^^,  2 
Moore's  P.  C.  317;  Z^e  v.i>///,  11  ^W.  Pr.  214.) 

4.  The  formal  execution  of  the  will  being  proved,  the 
burthen  of  showing  either  mental  incapacity  or  undue  in- 
fluence rests  upon  the  contestantB.  {Eart  v.  Sm/der^  46 
Barb.  230;  Allin  v.  Pub.  Adm\  1  Bradf.  378.) 

5.  Sanity  is  always  to  be  presumed  until  the  contrary  is 
shown.  (  VanDamu  v.  lb.,  5  JoUhh.  1 44 ;  Taylor\H  Will,  Edm. 
S.  a  375 ;  Brown  v.  Torrey,  24  Barb.  583 ;  Christy  v. 
ClarJc,  45  lb.  529.) 

6.  The  finding  of  insanity  on  a  commission  d^  lunati<iO 
is  not  conclusive  of  incapacity  to  make  a  will.     {Taylor"* 8 

WiU,  Rhn.  S.  C.  375.) 

7.  Insane  delusions  are  such  as  no  sane  person  ever  en- 
tertains. 

Partial  insanity  (as  so  called)  will  defeat  a  will  in 
any  way  produced,  or  aflfected  by  it. 

In  border  cases,  the  dispositions  of  the  will  afTonl  great 
aid  in  determining  the  capacity  of  the  testator.  (^Am. 
Seamen  Hi  Friend  Soc,  v.  Ho'pper^  33  N.  Y,  619  /  Stanton 
V.    Wet/ieruHix,  16  Barb.  259.) 

S.  If  insanity  be  shown  to  exist  before  the  making  of 
the  will,  its  continuance  is  presumed,  and  it  is  necessary  to 
show  a  lucid  interval  at  the  time  of  its  execution,  which, 
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however  diCBcult  to  prove,  must  be  clearly  shown.  {Gom- 
bauU  V.  Pah.  Ad.,  4  BraJf.  226  ;  Tayhr's  Will,  Edm,  8, 
C,  375 ;  Glarh  v.  Fisher,  1  Paige,  171 ;  Jaekson  v.  Jfiny, 
4  Cow,  207;  Ja/^Jcsonv.  Van  Dusen,  5  John^,  144,  159; 
Cookx,  Cook,  53  Barb.  180;  See,  per  contra,  Searlesx, 
Harvey,  6  JYzm,  658.) 

9.  Tlio  mind,  although  weak,  as  in  imbeciles,  is  to  be 
held  sound  for  the  purpose  of  making  a  will,  until  there 
is  a  total  loss  of  undei^atanding,  or  supervening  idiocy,  or 
until  it  laboi-s  under  a  delusion  which  infects  the  subject, 
matter  of  the  will.  So  long  as  one  is  compos  mentis  he 
may  make  his  will,  if  not  acting  under  undue  influence. 
{Stewart  v.  Li^^pen-ard,  26  Wend,  255;  Blanchard  v. 
Nestle,  3  Den.  37 ;  PiUing  v.  Pilling,  45  Barb.  86 ;  New- 
Itouse  V.  Godwin,  17  lb,  236;  Van  Pelt  v.  7A.,  30  lb. 
134;  Orolius  v.  Starh,  64  lb.  112;  Bl^eecker  v.  ZyfU?A, 
1  -Bra<^'  458 ;  Davis  v.  Culver,  13  Hoto.  Pr.  62.) 

10.  Testamentary  capacity  implies  that  the  testator 
knew  what  he  was  doing,  and  how  he  was  doing  it.  And 
the  inquiry  is  not  whether  the  testatcw  had  a  perfect  mind 
and  memory,  but  whether  be  had  sufficient  thought,  judg- 
ment and  reflection  to  comprehend  the  act.  A  knowledge 
of  what  he  wa^  about,  and  how  he  was  disposing  of  his 
property  and  the  purpose  so  to  do  it,  are  all  the  law  re- 
quires to  constitute  testamentary  capacity.  {Delafield 
V.  Parish,  25  N.  Y.  9  ;  Van  Guysling  v.  Va,n  Kuren, 
35  /J.  70;  Kinn^  v.  Johnson,  60  Barb.  69;  Watson 
V.  Donnelly,  28  Ik  653 ;  JSan  v.  Snyder,  46  lb.  230 ; 
Reynolds  v.  Root,  62  11.  250 ;  RoUwagen's  Will,  48 
How.  Pr.  289  ;  Ibvl,  3  Hnn,  121.) 

11.  Drunkenness  may  destroy  testamentary  capacity 
for  the  time,  or,  if  long  coutiuued,  may  deiitroy  it  perma- 
nently, by  producing  imbecility  or  insanity.  But  an  habit- 
ual drunkard,  while  in  charge  of  a  committee,  is  not  neces- 
sarily incompetent  to  make  a  will  {Letois  v.  Jones,  60 
Barb.  645.) 
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13.  Suicide  affords  no  presumption  per  8e  of  insanity 
but  it  may  be  considered  in  connection  with  other  te«ti- 
m.onjr,  as  tending  to  show  mental  perversion.  {^Burrows 
V,  BurrawSi  1  Iia<jg,  Ecc.  109;  Me  Adam  v.  Waiker, 
1  DawL  179;  Brooks  v.  Barrett,  1  Pick  94;  Chairir 
bers  V.  Proctor^  9  Burt,  415 ;  Fowler  v.  Mut.  Life 
Ins.  Go,^  4  Lam.  202 ;  Breasted  v.  Fanners'  Loan  dc  Tr, 
Co.,  4  mil,  73.) 

13.  Undue  ijifiuence  to  defeat  a  will  must  destroy  free 
agency ;  it  must  amount  to  force  or  fraud,  {^Newhouse 
V.  Godwin,  17  Barb.  236;  Carroll  v.  Norton,  3  Bradf. 
291;  Gardiner  v.  lb,,  34  N,  F,  155;  Blaiujhurd  \, 
Nestle,  3  i>e/i.  37;  Tiinison  v.  lb.,  4  ^/-orf/:  138;  22 
Wend,  526  ;  Ti/ler  v.  Gardiner,  35  W]  Y.  559;    Kinne  v. 

Johnson^  60  ^a/^i.  69 ;  Hazard  v.  Hefford,  2  ^?/7i,  445 ; 
Bleecker  v,  I^ynch.,  1  Bradf.  458;  Oreely  v.  Ostrander,  3 
-Brtf^^.  107;  Tra«o»  \\  Moran,  3  //>.  172;  O'Neil  y. 
Murray,  4  /6.  311 ;  Davis  v.  Culver,  13  i/oMJ.  -Pr.  62; 
Belafidd  v.  Paridi,  25  JV]  Y,  9 ;  Slierman's  App,,  \^  Abb. 
Pr.  397,  »;  Wightfnan  v.  Stod<lard,  3  i?rfl<^'.  393;  JWfo 
V.  Adam,  h  N  Y.  Surr.  [1  ^t?^/;^,]  454 ;  Lat'ycrafi  v.  *S\Vn- 
mons,  3  Bra^lf.  So;  Van Haiiswych  \ .  Wlese,  44  Barb. 
494;  Segmyie  v,  /i.,  4  ^/^/j.  CV.  yl/>p.  Z'^'.  101;  Br^csli  v. 
Holland,  1  5ra^.  461 ;  (7^^*  v.  2?tf  ijm,  1  jBe<3?f.  249 ; 
Terhune  v.  Broohfield,  lb.  220 ;  Moivry  v,  Silber,  2  Bradf\ 
133 ;  Vreeland  v.  McClellan,  1  7i.  393 ;  Z^-^  v.  ii?«7i- 
«^,  33  i?«/'i.  49 ;  C^^/^  v.  //>.,  23  iV;  K  9 ;  TTcvV  v.  i^/V^- 
j^reraW,  2  i?rrt^.  42 ;  ^Z^ew  v.  Py//>.  ^^/wi'r?r,  1  7i.  378 ; 
Morrison'  v.  ^mith,  3  7i.  209 ;  Butler  v.  Beasoii^  1 
7i.;  1  Barb,  526  ;  Maverick  v,  Reynolds,  2  Bradf.  360; 
Limburger  v.  Ranch,  2  ^i6.  Pr.  [JV;  >S\]  279  ;  Jfa^r^/-  <?/ 
Paige,  Q2  Barb.  476;  McGiUre  v.  ^m*,  2  /f/w//^'.  244; 
Matter  of  Ranutiyie,  6  iV!  F.  Z^.  <?/>«.  156 ;  McSorUy  v. 
7i.,  2  ^ra<//'.  188;  HaUMngs  v.  Cochran,  2  7i.  295; 
Thmnpson  v.  Quiniby,  lb,  449.) 

14.  The  maxim  yw/  5e  scripsit  haeredem,   or  as  it  is  writ- 
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ten  in  tte  Digest  "  qumn,  quis  Mi  hereditatem  ant  Ugatum 
adscripnir  (Lib.  XXXIV,  Tit.  VIII,  §  1),  although  not 
fully  recognized  in  this  State,  will  yet  be  applied  to  the 
extent  of  requiring  proof  that  the  party  executing  the  will 
clearly  understttmi  and  freely  intended  to  make  that  dis. 
position  of  his  property  which  the  instrument  purports  to  di- 
rect {Delafieldv,  Parish,  25  JV  Y,%\  OrispeUw  Dubois,  4 
Bark  398  ;  Julke  v.  Adam,  1  Redf.  Sum  454,  461 ;  Mx- 
son  V.  NexsoUj  2  KeyeSy  229  ;  Tylei*  v,  Gardiner^  35  N,  Y, 
659,  589  ;  1  Redf.  Sun\  1,  130,  149.) 


DISEASES    APPBCTINO   TESTAMBKTART   CAPACITY. 

It  19  eminently  proper  in  this  connection  to  notice  tne 
fact  that  certain  diseases  have  a  i>eculiarly  disturbing  action 
upon  the  brain,  which,  though  not  necessarily  indicative  of 
mental  unsoundness,  yet  often  gives  rise  to  effects  fully 
as  expressive  in  their  features  as  are  those  belonging  to 
actual  brain-lesions.  This  is  particularly  the  case  with 
diseases  of  the  abdominal  organs,  belonging  to  the  excre- 
tory class.  Bright's  disease  of  the  kidney,  which  is  a 
form  of  granular  degeneration  of  that  organ,  is  very  prone, 
in  its  advanced  stages,  to  diminish  the  amount  of  urea 
excreted  through  this  channel,  and  thus  to  cause  the  reten- 
tion in  the  blood  of  a  substance  notoriously  stupefying  and 
poisonous  to  the  nervous  centres.  In  fact,  the  blood  being 
only  partially  depurated,  urieniic  jwisoning  may  be  said  to 
be  constantly  present  during  the  latter  stages  of  this  dis- 
ease. In  this  condition,  the  circulation  in  the  brain  being 
largely  compromised,  the  mind  becomes  depressed,  confused, 
and  at  times  suicidally  disposed.  "An  unhealthy  condition 
of  tliebkxMl  from  ariested  action  of  the  kidneys,"  says  an 
eminent  expert,  *'  will  produce  convulsions,  paralysis,  furi- 
ous delirium,  prostration  of  the  intellectual  faculties  and 
fatal  coma  not  to  be  distinguished  fmm  sanguineous  apo- 
plexy." (Opinion  of  Dr.  I.  WcUison-j  hi  Parish  Will  Case, 
in  Medieal  Opinions, }}.  269.) 
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Aside  from  these  iadicia  of  profound  urromic  intoxica- 
tion^ latent  tendencies  to  delirium  also  manifest  themselves 
at  times,  associated  with  moroaeness,  peevishness  and 
v^aries  of  mind. 

So,  too,  diseases  of  the  genito-urinary  organs  occurring 
in  old  age  have  an  overpowering  and  dejjressing  influence 
upon  the  mind^  weakening  resolution,  creating  vacillation 
of  purpose  and  a  child-like  dependence  upon  others.  No 
other  diseases  so  quickly  assail  and  pull  down  the  man- 
hood of  the  individual,  and  none  more  emphatically  con- 
stitute that  ''thorn  in  the  fles^h  ^  which  subdues  even  the 
proudest  spirit.  In  this  condition  of  the  system  the  sufferer 
is  particularly  exposed  to  undue  influences  at  the  hands,  or 
through  the  connivance  of  those  who,  promising  him  any 
relief  or  jjalliation  of  his  sufferings,  enchant  his  mind  with 
false  hopes,  and  thus  speculate  upon  his  weakness  and  his 
gratitude.  It  is  not  necessary  that  the  party  should  be 
insane,  or  even  that  there  shoidd  be  present  "  imsouudnesa 
of  mind"  to  expose  him  to  the  acts  of  the  designing,  for  the 
sexual  organs,  when  either  excited  or  diseased,  are  the  great- 
est of  all  physical  disturbers  of  mental  stability.  No  human 
being  is  so  strong  that  he  will  not  in  time  succumb  to  per- 
sistent disturbances  in  their  functions,  and  when,  as  in  old 
age,  other  sources  of  physical  weakness  are  super-added,  it 
can  be  easily  perceived  why  a  man  struggling  in  the  throes 
of  an  emasculating  disease,  or  an  impotent  salacity,  may 
be  reduced  mentally  to  the  condition  of  a  credulous  child, 
whom  any  viw:  may  lead  or  impose  upon. 

Tumoi'H  or  abscess,  or  softening  of  the  brain,  with  the 
various  forms  of  effusion  which  they  cause  into  the  cavities 
of  that  organ,  or  the  various  degrees  of  pressure  to  which 
they  subject  its  substance  or  its  membranes,  resulting  either 
in  hemiplegia,  aphasia,  or  other  forms  of  localized  paraly- 
sis, are  all  very  serious  obstacles  to  the  freedom  and  lucid- 
ity of  mental  action.  The  limits  of  their  direct  or  remote 
effects  upon  bodily  functions,  mental  power,  or  moral  char- 
48 
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acter,  can  never  be  definitely  ascertained.  It  is  sufficient 
to  know,  however,  by  scientific  demonfltration,  as  well  as 
by  tlie  practical  testimony  of  bumau  conduct,  that  they  are 
a  constant  hindrance  to  the  executive  freedom  of  brain  ac- 
tion, and  as  constantly  disturb  that  mental  poise,  without 
which  man  can  hardly  be  said  to  enjoy  the  unrestricted  use 
of  his  own  faculties.  Neither  memory  nor  judgment  can 
accurately  resjwnd  to  caUa  made  ujxtn  tlieiu  for  active  efforts, 
when  compelled  to  speak  through  tlie  medium  of  deteriorated 
physical  instruments.  The  brain  may  indeed  be  there,  but 
its  cords  are  tmstrung  and  out  of  tune,  and  when  the  men- 
tal  master  touches  the  key-boanl,  instead  of  the  harmony 
of  reason  and  the  meloily  of  judgment  being  heard^  we 
have  only  broken  notes  and  a  limping  strain. 

Aphasia,  conseqxient  upon  obscure  changes  in  brain  sub- 
stance, with  or  without  preceding  apoplexy  or  paralysis,  is 
a  form  of  lesion  seriously  compromising  not  only  the  fac- 
ulty of  language,  but  possibly  striking  deeper  still  and 
influencing  the  association  of  ideas  as  well  as  the  memory 
of  words.  It  is  doubtful  whether  the  individual  placed  in 
this  condition  always  knows  definitely  what  he  wishes  to 
say.  He  unquestionably  thinks  he  does,  but  as  he  fails  to 
espress  himself  accoixlingly,  and  we  have  no  means  outside 
of  analogy  by  which  to  interpret  his  intended  expressions, 
it  becomes  a  prolific  source  of  error  to  endeavor  to  recon- 
struct his  ideas  through  his  utterances  Persons  in  that 
state  can  hardly  be  said,  with  eithc  legal  or  logical  propri- 
ety, to  be  compos  mentis. 

All  the  foregoing  diseases,  by  reason  of  their  direct  or 
remote  and  translated  effects  ujion  the  mind,  either  through 
the  sjTnpathy,  or  contiguity  of  suffering  organs,  because 
more  especially  of  their  concurrent  disturbance  of  the  great 
nervous  centers,  and  chiefly  the  brain,  may,  and  often  do, 
seriously  affect  the  validity  of  testamentary  dispositions, 
if  not  by  completely  overthrowing  the  reason  at  least  by 
greatly  exposing  the  mind  to  undue  influences  at  a  time 
when  it  is  most  inenpable  of  i-esiatiug  them. 
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RABiraAL   DBUNKENNESS  AS  AFFBCTINQ  TSSTAMSmCAKT 
CAPACITY.* 

In  this  day,  chronic  alcoholism^  by  its  unfortunate  fre- 
quency, has  become  a  new  basis  ujxin  which  •  to  question 
mental  capacity.  The  myriad  disturbances  of  the  excretory 
functions  which  it  produces  ;  the  subtle  changes  wi'ought 
by  it  in  the  nutrition  of  the  brain,  now  giving  rise  to  struc- 
tural alterations  in  the  walls  of  blood-vessels,  to  the  forma- 
tion of  adventitious  tissues,  to  the  habitual  lutrtKluctiou  of 
a  foreign  substance  into  its  fluids,  and  to  deposits  arising 
from  arrested  elimination  ; — all  these  effects  of  chronic  al- 
cohollstn  terminate  in  a  reduction  of  the  ment^il  caliber  of 
the  individual.  Some  fall  earlier  than  others,  accoitling  to 
powers  of  resistance  and  reaction,  for  each  temperament 
and  constitution  appears  to  have  its  own  poison-line  in  this 
particular.  But  all,  sooner  or  later,  yield  to  the  deterio- 
rating influences  of  habitual  indulgence  in  distilled  liquors. 
Seneca,  in  his  familiar  pictures  of  Roman  social  life,  has 
given  ua  the  portraiture  of  an  habitual  drunkard  which  no 
modern  wj'iter,  whether  physician  or  philosopher,  has  ever 
been  able  to  improve  upon.  This  is  hie  description  of  the 
state  of  the  nervous  system  in  an  old  sot :  "  Nervarum  sine 
sejisu  jacentmm,  aut  palpUaMo  »i7ie  intei^mi^ione  vibran- 
Hum,  Quid  capitis  vertigit}£s  dicam?  quid  oculoru/ni  mtr 
rium  qits  tarmenta  et  cerebri  aesi/uantis  vertmiiaiioneH, 
{Epist.  95,  §  16.) 

Black  as  is  that  picture,  let  it  be  remembered  that  in 
Seneca's  day  distillation  had  not  been  discovered,  and 
its  sublimated  educt,  the  ethereal  alcohol,  had  not  yet 
entered  the  blood  of  man  as  a  winged  rival  in  mischief 
to  the  slower  and  largely  diluted  products  of  nature's 
fermentation.  But  spirituous  liquors,  in  their  effects  ujion 
human  life,  character  and  civil  responsibility,  occupy  too 

*  Ab  to  the  original  right  at  common  law  of  oa  habltaal  drankard  to  make  a 
Talld  will,  »ee  clutpter  od  Habitual  Druukards. 
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prominent  a  place  in  jurisprudence  not  to  be  considered  as 
a  proper  field  of  inquiry  in  det-ermining  questions  of  te^ta- 
inentiiry  capacity.  And  when  a  state  of  clironic  alcohol- 
ism is  sho\Ani  to  hare  become  in  a  testator  the  law  of  his 
daily  life,  his  acts  should  be  scrutinized  as  those  of  a  being 
under  duress  to  a  fixed  moral  enslavement.  In  such  a 
state,  affection  for  kindred,  a  sense  of  dutj'  or  gratitude  to- 
ward them ;  or  the  caj^acity  to  comprehend  a  moral  obli- 
gation, may  all  be  blunted  to  the  degree  of  extinction,  to- 
gether with  jx)wer  to  remember,  to  I'eason  correctly  upon  the 
property  he  possesses,  the  relations  in  which  It  places  him 
toward  others,  and  the  consequences  attaching  themselves 
to  his  disposition  or  non-disposition  of  it  by  testament. 

It  irt  needless  to  say  that  great  care  shtmld  be  exercised 
in  scrutinizing  the  physical  and  mental  condition  of 
testators,  as  well  as  their  surroundings,  and  the  attend- 
ant circumstances  under  which  their  wills  have  been 
made,  and  particularly  so  in  the  case  of  habitual  dnmk- 
ards,  or  of  jiersuns  who  have  once  been  insane.  AVhile  it 
is  unquestionably  tnie  that  in  many  instances  the  mind, 
even  in  advanced  age  or  after  protracted  illneas,  ex- 
hibits no  deterioration  in  equal  measure  to  that  of  the 
body,  we  must  beware  how  we  accept  a  mere  lambent  flame 
of  intellectuality  for  the  operations  of  a  self-centered  and 
self-sustaining  judgment.  The  mind,  in  all  stages  of  human 
life,  requires  the  aid  of  its  physical  instrument,  the  brain, 
to  translate  ItJi  ideas  into  external  and  articulate  utt^^rances. 
It  is  upon  the  integrity  of  action  of  this  organ  that  the 
ability  of  any  individual  to  think  objectively,  and  to  reg- 
ulate his  conduct  and  the  government  of  his  affairs,  ulti- 
mately dej>end9.  Now  the  brain,  as  a  part  of  the  human 
body,  beai's  the  labi>ring  oar  throughout  life.  More  blood 
passes  through  it  during  any  given  perio<l  of  time  than 
through  any  other  organ,  consequently  the  least  alteration 
in  the  quality  of  that  fluid,  or  the  presence  of  any  foreign 
substance  in  it,  becomes,  by  i*eason  of  its  superior  sensi- 
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bility,  a  matter  of  physical  perception  to  it.  It  is,  m  fact, 
the  great  registeriug  ganglion  and  physicul  barometer  of 
the  animal  economy,  and  its  sleepless  eye,  like  that  of  a 
faithful  watchman,  records  every  passing  event,  w^hile  also 
compelled  to  take  part  in  it,  either  subjectively,  as  in 
dreams,  or  objectively,  as  in  voluntary  thoughts  relating  to 
external  things. 

Althoufjh  the  brain  was  constituted  to  endure  these  niul- 
tifariotis  labors,  experience  teaches  us  that  it  has  its  peri- 
ods of  diurnal  exhaustiijii  during  which  it  requires  that 
form  of  rest  from  voluntary  efforts  to  which  the  name  of 
sleep  is  given.  But  exactly  what  sleep  is  no  physiology 
has  yet  explained.  We  know  how  it  occTirs  and  wliy  it 
occurs,  but  science  has  not  yet  mastered  the  secret  of  its 
true  nature.  We  know  this  much,  that  the  brain  has  its 
cyclical  laws,  independent  of  those  of  the  body,  and  that 
while  we  wake  it  has  superior  power  over  the  body  and 
its  functions,  and  that  while  we  sleep  these  functions  in 
turn  exercise  a  superior  power  over  it.  Therefore,  a  man's 
free  moral  agency  depends  upon  his  conscious  pei'ception  of 
surrounding  circumstances  and  his  power  of  will  to  guide 
his  conduct  in  supremacy  over  them. 

In  propoilion  as  any  exhaustion  of  the  brain,  to  what- 
ever cause  due,  supervenes,  the  human  being  perceives  less 
clearly  his  objective  relations  to  others  or  to  things,  lie 
is  as  one  whose  window  panes  becoming  covered  with  a 
film  of  moisture  are  now  no  longer  transpaient  but  only 
translucent.  He  still  sees  the  light  of  day,  but  cannot 
clearly  distinguish  objects  so  as  either  to  discern  their  forms 
or  their  relations  to  each  other.  Although  this  simile 
seems  to  apply  more  particularly  to  sight,  it  applies  by  an- 
alogy with  equal  force  to  memory,  for  sight  is  as  much  a 
mental  fact  as  memory,  and  while  one  is  used  to  express 
ideas  of  external  facts,  the  other  as  correctly  expresses  a 
similar  process  applied  to  past  as  well  as  present  circum- 
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stances  and  objects.    The  field  of  the  memory  embraces  all 
that  the  mind  has  ever  Keen  lileally. 

Now,  after  a  long  wasting  illness,  or  after  long  and  ex- 
cessive indulgence  in  jdcoholic  beverages,  the  nutrition,  and 
therefore  the  constitution  of  the  brain  substance,  is  altered. 
As  a  consequence  of  natural  waste  alone,  it  will  doubtless 
exhibit  a  very  different  form  of  deterioration  than  from  the 
habitual  presence  of  a  poisonous  substance  like  alcohol 
interfering  with  every  stage  both  of  constructive  and 
destructive  metamorphosis.  Structural  changes  must  go 
on.  They  are  the  results  of  life  acting  upon  a  temporary 
and  destructible  fabric.  But  when  going  on  naturally, 
they  are  repaired  healthfully;  when,  on  the  contrary,  they 
are  interfered  with  by  blood  poisons  like  alcohol  or  syphilis, 
the  new  tissue  formed  is  not  a  healthy  braiu  tissue.  In 
other  words  it  is  not  a  natural  brain.  We  have  here  the 
starting  point  therefore  for  a  weakened  brain,  a  weakened 
mind,  and  a  weakened  will. 

Another  point  deserving  consideration  is  the  fact  that  in 
habitual  drunkards  the  sudden  abstraction  of  the  accus- 
tomed stimulant,  pai'ticularly  in  weakened  conditions  of 
body,  leaves  the  brain  without  that  degree  of  factitious 
stimulation  Avhich  has  became  through  habit  a  sin^  qua 
fwn  for  the  perfonnance  of  any  acts  retpiiring  the  least 
mental  effort.  Between  the  stimulating  periods  produced 
by  fresh  cups,  an  habitual  drunkard  is  in  a  state  of  depres- 
sion, or  proper  J^Vease.  He  cannot  do  his  best  mentally, 
because  there  is  no  natural  force  to  call  upon,  and  his  men- 
tal processes  and  his  vn\\  are  as  flaccid  as  his  muscles. 
Can  such  a  mind  intelligently  survey  the  fiield  of  varied 
property —  of  duty  to  others  and  to  society,  and,  more  diffi- 
cult still,  can  it  after  long  imbrutemeut  resjxind  to  the 
dictiites  of  natural  affection  towunl  either  offspring 
kindred  or  relatives,  or  resist  the  artful  trammels  of  the 
signing  and  dishonest  seducer  who  plays  upon  its  w< 
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nesses  in  order  to  lead  it  astpay  ?  Surely  no  occasion  ever 
comes  when  the  work  of  deception  can  be  so  successfiiUy 
accomplished  under  the  mask  of  friendsliip  and  sympathy, 
as  when  the  mind  of  an  habitual  tlrunkard  is  worked  upon 
in  its  waning  moments  ujion  earth  by  a  cunning  and  inter- 
ested party.  It  is  here,  if  ever,  that  courts  should  scruti- 
nize with  the  closest  vigilance  the  mental  capacity  of  a 
testator,  and  apply  those  rules  of  natural  equity  intended 
for  the  protection  of  the  weak  and  the  helpless. 

Aside,  also,  from  the  permanent  mental  weakness  which 
results  from  chronic  alcoholism,  there  are  cases  of  enfeeble- 
ment  of  mind,  the  consequence  of  long  and  wasting  sick- 
ness, in  which  the  testator  is  particularly  exposed  to  the 
snares  of  imdue  influence.  The  natural  anxiety  of  friends 
to  have  the  dying  exhibit  proofs  of  mental  activity  up  to 
the  moment  of  death,  leads  attending  physicians  to  make 
eflfoils  at  resuscitating  an  exhausted  brain  in  their  patients 
by  the  adminis^tration  of  alcoholic  stimulants,  or  quinine, 
ammonia,  etc. ;  or,  of  deadening  pain  and  securing  quiet,  so 
as  to  promote  mental  rest,  by  the  use  of  narcotics.  Know- 
ing that  the  party  cannot  recover,  the  law  of  dose  and  in- 
tervals, in  the  matter  of  a  substance  supposed  to  be  tonic 
alone,  ia  not  always  prudently  observed.  The  aim  is  to 
keep  the  patient  bright  and  mentally  active  while  he  lives, 
and  this  course  is  frequently  pui*sued  for  weeks. 

These  atimulauta,  whose  secondary  result  is  one  of  depres- 
sion tantamount  to  narcotiRm,  when  they  act  uj>on  an  already 
weakened  brain  induce  a  sjiurious  lighting  up  of  the  mind 
which  18  more  properly  a  vertigo  or  slight  delirium  than  a 
normal  intellectual  resuscitation.  In  such  a  condition  the 
mirror  of  the  memory  is  still  covered  with  a  haze  through 
which  may  dart  at  times,  under  the  spur  of  stimulants,  a 
ray  of  perception.  But  no  connect  appreciation  of  the 
relations  of  facts  to  present  or  future  results,  such  as  is 
necessary  to  form  a  judgment  as  to  theu'  consequences 
upon  persons  in  interest,  is  to  be  looked  for.     The  person 
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then  merely  grasps  at  ideas,  while  bewildered  by  the  rapid- 
ity with  which  they  are  whirled  through  his  mind  under 
the  spur  of  stimulants  and  the  febrile  activity  of  a  par- 
tially congested  brain.     Is  such  a  person  compos  mentis  t 

In  Siedham's  Heirs  y.  Stedfmm's  £Jx'r  32  Ala,  52b) y  it 
was  held  that  mental  incapacity  on  the  part  of  a  testator, 
though  pnxluced  by  the  use  of  medicines,  is  sufficient  to 
invalidate  a  will.  In  that  case  it  was  shown  that  the  tes- 
tatrix, Maiy  A.  Stedham,  at  the  time  of  executing  her  sup- 
posed will  was,  and  had  1>et^nj  for  eight  or  ten  days  previ- 
ous thereto,  under  the  influence  of  moiphine,  and  from  the 
effects  thereof,  was  incapable  of  any  act  requiring  judg- 
ment and  delibemte  intention. 

Can  there  be  any  doubt  that  the  wills  of  persons  labor- 
ing under  great  bodily  and  mental  weakness  and  made 
within  a  few  days  of  their  death,  although  exhibiting  no 
visible  signs  of  that  weakness  may  yet  often  have  been  the 
offspring  of  undue  influence  acting  xiiion  a  mind  unbalanced 
by  drugs  ?  And  if  so,  it  seems  eminently  proper  that  the 
buithen  of  proof  should  fall  upon  the  projtonents  to  show 
that  the  instrument  was  in  every  sense  the  act  of  a  free 
moral  agent,  capable  of  appreciating  the  nature  and  conse- 
qut^uces  of  the  testamentary  dispositions  made  by  hun^ 
and  intending  them  as  the  expression  of  his  last  will. 

The  proof  of  drunkenness  amounting  to  insanity  will 
necessarily  invalidate  a  will.  But  if  it  be  shown  that  the 
testator  wjw  not  an  habitual  dninkard,  or  under  the  influ- 
ence of  strong  liquors  at  the  time  of  its  execution,  the  pre- 
sumption will  be  in  favor  of  the  will,  a  presumption 
strengthened  or  impaired  by  the  internal  evidence  of  its 
contents.  Ilandleyv,  Stacy ^  I  F.  *&  F.bT^,  In  a  lead- 
ing case  in  England,  that  of  Ayreyv.HiU  (2  Add,  206),  Sir 
JonPT  NiooLL,  speaking  to  this  point,  said  :  "  The  testator's 
case  appears  to  the  court  to  be  that  of  a  person,  not  prop 
erly  insane,  or  deraniijeil,  but  to  be  that  of  a  person  addicted  to 
a  species  of  ebriety  which,  during  its  subsistence,  frequently 
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produces,  and  is  proved  in  the  present  instance  to  have 
actually  produced  upon  the  subject  of  it,  effects  very  sim- 
ilar to  thorie  whicli  insanity  or  mental  derangement  would 
have  produced.  In  otlier  woixls  the  deceased  appears  to 
the  coui't,  not  in  the  light  of  a  madman,  but  in  that  of  a 
person  habitually  addicted  to  the  use  of  spirituous  liquors, 
under  the  actual  excitement  of  which  he  talked  and  acted 
in  most  respects  veiy  like  a  madman. 

"  Now  viewed  as  with  reference  to  the  point  at  issue,  the 
cases  in  question  notwithstanding  their  apparent  similarity, 
are  subject  in  my  judgment  to  very  different  L^^nsiderations. 
When  actual  (proper)  insanity  is  proved  to  have  once  shown 
itself,  either  pei-fect  recovery,  or  at  least  a  li^id  interval 
at  the  time  of  making  must  be  proved,  to  entitle  any 
alleged  testamentary  instrument  to  be  pronounced  for  as  a 
valid  will  Either  of  these,  however,  the  last  especially, 
is  highly  difficult  to  prove  for  the  following  reasons;  In- 
sanity will  often  exist,  though  latent,  so  that  a  person  may 
in  effect  be  coui[^>letely  mad  or  insane,  however,  on  some 
subjects,  and  in  some  parts  of  his  conduct  appai-ently  ra- 
tional. But  the  effects  of  drunkenness  or  ebriety  only 
subsist  while  the  cause,  the  excitement,  visibly  lasts. 
There  can  scarcely  be  such  a  thing  as  latent  ebriety,  so 
that  the  case  of  a  person  in  a  state  of  incapacity  from  mere 
drunkenness,  and  yet  capable,  to  all  outward  appearances, 
can  hardly  be  supposed.  Consequently,  in  the  last,  which, 
in  my  judgment,  is  this  description  of  case,  all  which  is 
required  to  be  shown  is  the  absence  of  excitement  at  the 
time  of  the  act  done,  at  least  the  absence  of  the  excitement 
in  any  such  degree  as  would  vitiate  the  act ;  for  I  suppose 
it  will  readily  be  conceded  that  under  a  mere  slight  degree 
of  that  excitement  the  memory  and  xmderstauding  may  be 
in  substance  as  correct  as  in  the  total  absence  of  any  ex- 
citing cause.  Whether,  when  the  excitement  in  some 
degree  is  proved  to  have  actually  subsisted  at  the  time  of 
the  act  done,  it  did,  or  did  not  subsist  in  the  requisite  de- 
49 
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gree  to  vitiate  the  act  done,  must  depend  in  each  case  upon 
due  consideration  ^>f  all  the  circumstances  of  that  case  in 
particular^  it  belonging  to  a  description  of  cases  that  ad- 
mits of  no  more  definite  rule  applicable  to  the  determina- 
tion of  them  than  the  one  I  have  suggested,  that  I  am 
aware  of."  (See,  also,  BUluighurst  v.  Vickera^  1  PhUlim, 
191 ;  Wli^ler  V.  Alder so'ti,  3  Hagg.  574  ;  HightY.  Wilson, 
1  DaU.  94  ;  Oarditier  v.  Oa/rdiner,  22  Weiid.  526;  FecJcY. 
Carey,  27  N,  Y.  9.) 

It  vrill  be  observed  in  the  above  decision  of  Sir  John 
NiooLL,  that  he  asserts  with  great  assiu*ance  that  "  there 
can  scarcely  be  such  a  thing  as  latent  ebriety."  While  it 
cannot  be  jiecessary  in  this  connection  to  dispute  the 
question  whether  a  man  without  drinking  can  get  drunk, 
it  ie  still  to  be  remeral>ered  that  it  is  not  with  the  drunk- 
enness itself,  aa  such,  so  much  as  with  its  effects,  whether 
latent  or  patent  upon  mental  capacity  that  the  law  con- 
cenis  itself.  Now  these  effects  do  not  wholly  disappear 
with  the  outward  and  visible  signs  of  intoxication.  And 
in  an  habitual  drunkard  in  proportion  to  age,  and  physical 
consequences  ^>f  drunkenness,  there  will  be  latent  deteri- 
oration of  mental  capacity  and  moral  freedom.  Tt  only 
needs  to  aj)ply  etrain  to  give  patent  evidence  of  latent 
weakness.  Strange  as  it  may  seem  it  is  nevertheless  true, 
that  an  habitual  dninkard  by  sudden  abstinence,  may  have 
less  command  over  his  mental  faculties  in  both  directions 
of  intensity  of  thought  and  extensity  of  perception  than 
he  would  have  if  moderately  excited  by  drink,  although 
that  amount  of  drink  if  indulged  in  by  a  temperate  drinker 
would  render  him  thoroughly  drunk,  and  Timi  cornpoa  for 
the  time  being. 

Our  law  has  indeed  said  that  all  men  with  the  ca- 
pacity to  make  wills  may  do  so,  not  that  only  men  of  a 
certain  degree  of  that  capacity  may  do  so.  Therefore, 
between  the  minimum  and  maximum  degrees  of  mental 
capacity  to    make   a  will,   all    men    may   exercise    that 
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privilege.  But  if  there  be  a  standard  which  must  be 
reached  at  the  outset  as  a  siiie  qua  iwih^  there  must  be  a 
territorial  liraitation  also,  outside  of  which  whoev^er  falls 
loses  the  privilege.  lu  the  case  of  the  drunkard  he  is 
habitually  falling  below  the  standard,  hence  all  presump 
tions  of  fact  are  against  his  mental  capacity,  and  proof 
is  consequently  required  to  rebut  such  presumptions,  when- 
ever an  act  is  done  by  him  demanding  the  mental  capacity 
establishe<l  by  law.  In  the  Mailer  of  Tracy  (1  Pnige^ 
582),  Chancellor  Walwortii,  speaking  to  this  point  of 
presumptions  of  mental  incapacity  in  habitual  tlrunkards, 
observed  as  follows  :  "  It  is  supposed  by  many  that  the 
prosecutor  in  such  cases  is  bound  to  prove  affirmatively 
that  an  habitual  drunkard  is  incapable  of  managing  his 
own  affairs.  On  the  contraiy,  the  fact  that  a  person  is  for 
any  considerable  part  of  the  time  intoxicated  to  such  a  de- 
gree as  to  deprive  him  of  his  ordinary  reasoning  faculties, 
is  prima  faaie  evidence  at  least  that  he  is  incapacitated  to 
have  the  control  and  management  of  his  property."  (Vide 
also,  Imdwick  v,   Comm,^  18  Pmm.  172.) 


LDCID    INTERVALS. 


Experience  shows  that  insanity  does  not  equally  obscure 
the  mind  at  all  times ;  that  it  is  subject  to  remissions 
during  which  the  capacity  to  perform  rational  acts  is  re- 
stored, and  n(»thin2;  in  the  relations  which  the  person  bears 
to  that  act  sounds  ttt  folly.  Knowledge  of  tht.^ise  facts  has 
given  rise  to  the  neces:^ity  of  i*ecognizing  such  a  condition 
of  mental  clearness  as  possible  among  the  insane  and  of  des- 
ignating it  as  a  lucid  interval.  Indeed,  the  original  meaning 
of  the  word  "lunatic"  was  derived  fi'om  the  assumed  influ- 
ence of  the  moon  over  such  persons  at  distinct  intervals ; 
they  were  supposed  to  be  moonstruck,  and  both  Coke  and 
Hale  speak  of  the  lunatic  as  one  qwi  gaiukt  lueidis  inter' 
vaUis.  {Beverley's  cme,  4  Co,  123;  I  Bale's  P.  C.S2;  3, 
Atk.  174.)     The  lunar  origin  of  insanity  was  a  prevailing 
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belief  anciently  among  all  nations,  and  the  term  "  lunatic  " 
haa  cognates  in  almost  every  language.  {DuCange*8  Glos- 
sary, tit,  lAincnticue ;  BiirriWs  Law  Glmmvry^  ad  verb.) 
And  since  observation  is  the  mother  of  experience  and  ex- 
perience of  law,  it  is  not  surprising  to  find  that  the  doc- 
trine of  lucid  intervals  and  their  restoring  effects  upon  t^s- 
tamentar}'  capacity  was  fully  recognized  by  the  Roman 
law.  Thus  It  18  declared  that  **if  a  madman  make  a  testa- 
ment during  a  lucid  interval,  his  testament  is  valid."  {In- 
atituUs,  Lik  2,  TiL  12,  §  1.) 

As  will  naturally  be  inferred,  there  has  been  a  vast 
amount  of  discussion  in  the  books  as  to  what  constitutes 
a  lucid  interval.  And  in  the  conflicts  of  theory  which 
have  eimued,  it  has  often  happened  that,  in  trying  to  refine 
the  definition  over  much,  the  original  significance  of  the 
term,  in  its  plenary  legal  application,  has  been  lost  to 
view.  Nor  will  this  be  wondered  at  when  it  is  remem- 
bered that  this  is  a  point  of  theoretical  divergence  between 
the  sciences  of  law  ami  medicine.  In  proportion,  therefore, 
as  one  system  of  belief  has  prevailed  in  the  decisions  of 
courts,  will  it  be  found  that  they  have  followed  in  or 
strayed  from  the  original  iatention  of  the  doctrine  at  law. 
For  this  intention  being  always  to  favor  testamentary  ca- 
pacity, a  lucid  iuterval  was  meant  to  express  a  return  of 
the  capacity  to  do  a  rational  act  in  a  rational  way,  in  one 
who  had  previously  lost  it.  While  in  medicine  a  lucid  in- 
terval means  simply  a  remission  in  the  intensity  of  the 
mental  obscuration,  but  not  a  return  to  sanity,  aU  acts  then 
done  being  still  the  acts  of  a  disordered  mind. 

"In  cases  of  permanent,  proper  insanity,"  said  Sir  John 
NicoLL,  "  the  proof  of  a  lucid  interval  is  matter  of  extreme 
difficulty,  as  the  court  has  often  had  occasion  to  observe, 
and  for  this,  among  other  reasons,  namely,  that  the  patient 
BO  affected  is  not,  imfreij^uently  rational  to  all  outward  ai> 
pearance,  without  any  real  abatement  of  his  malady ;  so 
that,  in  truth,  and  substance,  he  is  just  as  insane,  in  his  ap- 
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^parently   rational,   as   be   is   iu    his    visible    raving   fits." 
(^Brogden.  v,  Brown,  2  Add,  445  ;Vide,  also,  Ld.  Bbougiiam's 

IJ)icinm^  in   Warhig  v.  /A.,  6  Moore^a  P.  <7.   349.) 
But  since  the  law  must  deal  with  facts,  as  observed,  and 
not  as  inferred,  it  cannot    enter  into  refinements  of  physi- 
ological classification  ;  it  faLinut  establish  uietesaml  bounds 
in  a  land  of  shadows,  nor  employ  any   other  standard  of 
judgment   than    that   derived   from   common    experience. 
Hence,  for  all  jiractical  piiqxvses,   a  j^erson,  whatever  may 
be,  or  may  have  been  his  condition  of  mind,  who  can  com- 
prehend and  execute  a  rational   act  in  a  rational  way,   is 
legally  compos  mentis, 
K     Lord  Chancellor  TrrTiRLow,  in  attempting  to  define  what 
^constitutes  a  lucid  interval,  fell  int*>  a  practical  self  coutra- 
diction,  by  asserting  it  to  be  *'an  intervid  ia  which  the 
mind  having   thrown   off  the   disease   had   recovered    its 
general  habit"    {AWy-Gen^l  v.  Pamiher^^  Brown^s  CK  O, 
444.)     Necessarily  an   interval    in   disease  cannot  co-exist 
^with  recovery.     If   the  disease  has  departed  there  is  no 
^^Toom  left  for  an  interval.     Chancellor  D'Agnesskatj  in  his 
ai'gument    on    the  testamentary   capacity   of    the   Abbe 
D'Orleans,  was   more  correct  when  he  spoke     of  a    lucid 
interval  asa"fo'7wiof  temporary  cure,   an    inter uiissioii  so 
clearly  marked,  as  in  eveiy  respect  to  resemble  the  restore 
tion  of  hp^alth."     {Evans  Pothier  on  Obluj,,  Appendix, p, 
^579.)     Taylor  only  defines  it  by   an  alternative   proposi- 
^tion  saying,  that  ''by  a  lucid  interval  we  are  to  understand 
a  temporary  ceHsatimi  of  insanity,  or  a  perfect   restoration 

»to  reason."  {Med,  Jur,  165.)  But,  for  the  same  reasons  stated 
above,  a  perfect  restoration  to  reason  is  a  cessation  of  the 
insanity  and  not  an  intei*val.  Insanity  is  not  an  entity,  it  is  a 
diathetic  condition  of  body  radiating  its  influences  with  more 
f  or  less  intensity  upon  the  mind.  Hence,  all  that  can  be 
claimed  for  a  lucid  interval  at  law  is,  that  it  is  a  return  by 
an  insane  person  to  a  condition  of  appreciation  of  the  true 
^nature  and  consequences  of  his  acts,  together  with  ca[)acity 
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to  regalate  his  couduct  correctly  as  toward  them.  Neither 
the  length  of  the  lucid  interval,  nor  the  degree  to  which  it 
haa  extended  itself  in  other  dii-ections  adds  any  value  to 
the  quality  of  the  testamentary  acts  performed  during  its 
existence.  Nor,  again,  if  they  are  rational  acts,  does  it 
matter  that  tlie  testator  was  not  restored  to  his  previous 
strength  of  mind.  It  is  sufficient  that  he  was  able 
to  perform  them  correctly  and  without  restraint,  and 
with  evident  knowledge  of  what  he  was  doing,  (^licparte 
Holyl<t'Vdy  11   Ve^yy  10.) 

A  general  review  of  the  authorities  both  in  England 
and  this  State  will  show  that  a  lucid  inter\'al  implies  the 
latent  persistence  of  the  insanity,  while  only  an  apparent 
restoration  to  reason  is  present,  exhihiting  itself  through  a 
degree  of  mental  capacity  equal  to  the  necessities  of  the 
occasion.     This  is  the  true  legal  import  of  the  term. 

In  Gomhault  v.  Ths  Puhlic  Adminiatralor  (4  Bradf, 
226),  the  court  in  examining  the  question  of  a  lucid  in- 
terval, said,  "among  the  most  mysteriouRof  the  phenomena 
of  the  human  luind,  is  the  variation  of  the  power  and  orderly 
action  of  the  faculties  under  different  circumstances  and 
conditions  and  at  different  times,  and  esi^ecially  mysterious 
is  the  oscillation  from  insanity  to  sanity,  the  rational  power 
often  fluctuating  to  and  fro,  until  reason  ultimately  set- 
tles down  firmly  upon  her  throne,  or  falls,  never  again  to 
resume  her  place  in  this  life.  Without  speculating  upon 
this  interesting  theme,  it  is  sufficient  to  say  that  the  law 
recotjnizes  the  fact  estal)lislied  by  experience,  and  does  not 
hesitate  to  I'atify  the  validity  of  a  transaction  performed 
in  a  lucid  interval ;  though  it  is  exacting  in  its  demands 
and  scrutiuTKiug  in  its  judgment  of  facts  adduced  to  ex- 
hibit and  demonstrate  intelligent  action  at  the  time  of  the 
event  under  investigation."  ^'It  is  also  worthy  of  remark, 
that  a  lucid  interval  is  more  easily  established  in  cases  of 
delirium,  or  fluctuations  arising  from  temporary  excitement, 
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or  from  periodicity  in  the  attacks  of  the  disease,  than  in 
cases  of  habitunl  lusiiiiity." 

No  comment  is  necessary  upon  the  above  decision,  which 
still  remains  the  leading  one  in  our  Reports  upon  the 
subject  \vhich  it  discusses. 

LBOAL  CONSKQUENCES   OP    LUCID   INTERVALS. 

Acts  done  durini^  lucid  intervals  are  binding  upon 
their  authors.  Thus  deeds,  or  confcriicts,  or  wills,  although 
made  by  lunatics,  become  valid  the  moment  it  can  be 
shown  that  they  were  executed  during  a  lucid  interval. 
But  no  lucid  interval  is  ever  presuiried,  and  it  is  incumbent 
upon  the  parties  claiming  under  such  instruments  to  prove 
that  they  were  executed  during  such  a  state  of  mind.  The 
acts  or  instruments  alone  are  not  sufficient  evidence  of 
this  state,  which  must  be  proved  aliuti'de,  (^Slielford  on 
1/un.^p.  340;  IliiX;  v.  JlliitteTnore,  4  Mete.  545  ;  Haden  v. 
JBaj/eSj  9  Pemi.  151;  Gangev&re's  JistaU^  14  lb.  417; 
Oombanlt  v.  Pub,  Adm\  4  Bradf.  226  ;  Oreagh  v.  J3lf>od, 
2  Jofies  &  LaL  520  ;  Jackson  v.  VanDusenj  5  John^.  144; 
Banjuityne  v.  lb.,  IG  Jur,  8fi4 ;  To^vm&rul  v.  lb,,  9  G^ill  10 ; 
San'ison  v.  Mowan^  3  Wash,  C.  C,  580 ;  \Vhiten<wk  v. 
Stryher^  1  Greene's  Ch.  8 ;  Stevenn  v.  Van  Cleve,  4  Wash.  0» 
<7,  262;  Bailey  v.  Webster,  2  Me.  461;  Boyd  w  Eby,  8 
Watt^  66  ;  Dnfjiell  v.  Robeson,  2  Ilarr.  375.)  Even  though 
a  party  l)e  confined  lu  a  lunatic  asylum,  ht^  may  yet  perform 
a  valid  act  at  law,  if  done  in  a  lucid  interval.  (5  Dow. 
Pr.  a  286.) 

And  upon  any  allegation  being  made  that  a  piu^icular 
dee<l  or  contract  was  executed  during  a  lucid  interval^  the 
court  will  direct  an  issue  t-o  try  it.  {^AtCy-Gen.  v.  Par/i- 
ther.S  Br.Ch.  441;  HaUy.  Warren,  9* Ves.  ^Ob \  Clerh 
v.  Richurdsy  2  Vem.  412.) 

EFFECT  OF    AN   INQUISITION   OVER-BEACHING   THE   WILI^ 

The  verdict  of  a  jury  finding  the  supposed  testator  Tuyn 
compos  inentis  for   a  period  covering  the  date  of  the  will 
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under  a  commission  of  lunacy,  is  strong,  but  by  no  means 
conclusive  evidence  of  his  incapacity  at  the  time  of  executr   fl 
ing  it.      Unsupported  by  any  patent  absurdity  on  its  face,   " 
and  opposed  by  coutradictory  evidence  of  sanity,  such  evi- 
dence has  sometimes  been  overcome.     Hence,  "  where  clear 
and  decisive  insanity  has  been  established  at  a  prior  time, 
acts  of  a  doubtful  character  are  of  more  force  in  proof  of 
its  existence  at  the  time  in  question  ;   even  subsequent  in- 
sane acts  may  reflect  back  upon  licta  otherwise   equivocal, 
but  when  no  decided  acts  prior  to,   or  subsequent,  are  ■ 
proved,  equivocal  a^^ts,  however  numerous,  will  not  estab- 
lish insanity."     (Sir  Joun  Nicoll,  in  Wh^^ler  v.  Batsford^ 
3  Hogg.  599;    8tovk.  />,  48.)     But,   small   circumstances 
corroborating  the  finding  of   insanity,  by  a  jury,  such  as 
acts  of  extravagance  committed  by  the  testator,  have  been 
held  to  complete  the  evidence  of  incapacity.     Such  cir- 
cumstances Vjecome  valuable  indicia   when  used  retrospect- 
ively,   because  they  throw  light  upon  the  habits   of  mind 
and  moral  perceptions  of  the  testator.     {Robert^  La/w  fjf  fl 
WiUs^  p.  32  ;  Stock,  p.  48;    See,  also,  ^^  Inquest  of  O^w 
and  its  effects  "  afUe,) 
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At  common  law  a  lunatic  being  considered  as  one  civiDy 
dead,  was  deemed  incompetent  to  testify;  and  a  witness fl 
who  Las  attested  an  instninient  and  afterward  become  in- 
sane will  be  considered  as  dead  during  his  incapacity,  and 
proof  of  his  handwriting  to  the  attestation  will  be  admis- 
sible.    (Bernett  v.  Taylor,  9  Ves.  381 ;  Co.  LitL  6  [A.]  Com. 
Di^.,  Tesi?mnf/n^  A.  [1];  Cwrri^v,  Child,  3  Camvp.  N.  283;  J 
Adamsv,  Kerr,  1  Bos, <fc  Pull  360 ;  1  G-r'lfs  Eind.,  §  365.)" 
In  R&s  V.  Eriswell  (3  Term  Rep,  707)  in  which  the  ques- 
tion was  as  to  the  settlement  of  a  pauper,  the  witness  was 
insane  at  the  time  of  the  second  inquiry,  and  had  been  so 
for  about  fourteen  years,  and  Btttleu,  J.,  said,  "  I  consider 
the  witness  as  dead,  he  being  in  such  a  state  as  renders  it 
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impossible  to  examine  him."    Similar  cases  often  happen 
in  this  State,  where  a  demented  lunatic  is  found  wandering 
\t  large,  who  can  give  no  information  as  to  his  last  place  of 
settlement. 

It  ia  immaterial  what  may  be  the  form  which  the  defect 
of  understanding  assumes,  whether  idi(x;y,  imbecility  or 
mania.     In  either  case,  while  the  mental  obscuration  exists 
she  party  is  deemed  incompetent  to  testify.     But,  as  soon 
as  cured,  or  should  a  lucid  interval  supervene,  the  compe- 
tency is  restored.     {EvaTUi  v.  Uettichy  7    Wlieat.  453,  470  ; 
I      White's  ca^e, 2  Leai^h'a  O.C.,  482  ;  Tait  mi  Eoid.,pp.  342-3.) 
H     LookiDg  at  the  condition  of  the  mental  faculties  diuing 
the  prevalence  of  insanity,  the  disturl>ance  of  their  equi- 
poise, the  emotional  excitability  present,  and   the  underly- 
^ing  rajHus  mmiiaauH  touching  every  faculty  att<ome  point; 
^■remembering,  also,  that  every  human  being  is  steeped  in 
^Bus  own  temperament,   weal's  the  livery  of  his  ordinary 
mental  staten,  and  exliibits  in  \\\^  unguarded  acts  the  com- 
plexion of  his  predominant  moral  feelings,  we  are  forced 
to  the  conclusion  that,  even  outside  of  the  sphere  of  delir- 
Hium  and  incoherence,  the  statements  of  one  who  is  insane 
^Br  has  been  profoundly  so,  but  is  now  recovered,  need  to 
^H>e  scrutinized  from  a  standpoint  not  so  much   of  veracity 
Hrs  of  intellectual  *^ompett*ncy. 

Hence  it  is  that  courts  have  always  looked  with  distrust 
^kpon  the  testimony  of  the  insane,  because  of  its  generidly 
misleading  character.  Nor  will  this  appear  surprising  when 
we  recall  the  disturbing  influences  [>roduced  by  insanity 
upon  the  moi'al,  as  well  as  the  mental  faculties.  From  the 
earliest  of  our  decisions  touching  the  competency  of  such 
evidence  {^Livingston  v.  Kiersted,  10  Johns,  302,  A,  D. 
1813;  Hartfordy.Palvwr,  16  IL  143,  A,  D,  1819),  down 
to  the  present  day,  this  form  of  proof  has  never  been  con- 
sidered primm  facie  wherever  any  other  relating  to  the  same 
series  of  facts  coidd  be  obtained.  The  reasons  for  this  are 
tptly  set  forth  in  the  case  of  Ilokomb  v.  Holcoinb  (28 
50 
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Cmvih.  181,^.  ZA  1859),  where  the  coiul,  commenting  a^ 
the  value  of  such  testimony,  said : 

**  The  inlets  to  the  underatanding  may  be  perfect,  so  far 
as  any  human  ej'e  can  discern  ;  the  moral  qualities  may  all 
be  healthy  and  active ;  the  conscience  may  be  sensitive 
and  vigilant,  and  the  memory  may  be  able  to  perform  its 
oflBce  faithfully,  and  yet,  under  the  influence  of  morbid  de- 
lusions, reason  becomes  dethroned,  false  impressions  from  ^fl 
suiTounding  itbjects  arc  received,  and  the  mind  becomes  an  ^^ 
unsafe  depo8it<:>iy  of  facts.     ****♦*♦* 

The  force  of  all  human  testimony  depends  as  much  upon  | 
the  ability  of  the  witness  to  observe  the  facts  correctly,  as  ^| 
upon  the  disposition  to  describe  them  honestly  ;  and  if  the  ^ 
mind  of  the  witness  is  in  such  a  condition  that  it  cannot 
accurately  observe  passing  events,  and  if  erroneous  im- 
pressions are  thereby  made  upon  the  tablet  of  the  memory, 
his  story  will  make  but  a  feeble  impression  upon  the 
hearer,  though  it  be  told  with  the  greatest  apparent  sincer- 
ity." 

In  1851  a  case  arose  in  England  which  required  a  relax- 
ation of  the  common-law  doctrine,  excluding  the  testimony 
of  the  insane.  There,  a  patient  in  a  lunatic  asylum  was 
so  grievously  assaulted  by  an  attendant  named  Hill,  that 
he  died  of  his  injuries.  Hill  was  thereupon  indicted  for  ^ 
murder,  and  a  lunatic  narutd  Dunnelly,  who  was  one  of^| 
the  witnesses  to  the  assault,  was,  after  examination  by  the  ^ 
court  as  to  his  competency,  allowed  to  testify.  Exceptions 
being  taken  to  this  on  a  case  reserved,  the  judges  were  all 
of  opinion  that  no  error  had  been  committed,  it  being  held 
that  the  atlmif^sibility  of  such  evidence  was  to  be  left  to  ^H 
the  discretion  of  the  court,  since  there  was  no  unvarying  ^i 
principle  by  which  to  govern  such  cases.  {Itegina  v.  UiU^ 
2  DmU.  C,  a  254,  A,  D,  1851;  3  Dowl  PnwL  Oor 
8€8y  161 ;  Temple  dt  3Iew,  582 ;  Kevdall  v,  May^  10  Allen^ 
59  ;  1  WharL  Cr.  L,  752.)  In  this  case  Donnelly  being 
the  most  intelligent  witness  to  the  assault  no  better  tes- 
timony could  be  adduced,  and  the  facts  testifie<i  to  not  re- 
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lating  to  himself,  no  motive  for  misstatement  or  exaggera- 
tion coulil  reasonably  he  impute<l  to  him.  Whether  he 
would  have  been  deemed  a  competent  witness  in  his  own 
case  is  a  matter  upon  which  the  court  did  not  express  any 
opinion. 

Except  in  the  case  above  cited,  there  seems  to  be  no  in- 
stance where  a  lunatic,  not  in  a  lucid  iutei'val,  was  admit- 
ted to  testify  before  a  court  In  the  only  instance  which 
approximates  to  it,  viz. :  (^Ex parte,  3  DawL  Pr,  Cos.  161), 
a  party  applied  for  a  habeas  corpus  to  bring  up  a  }>er9on, 
who  was  confineil  in  a  lunatic  asylum,  for  the  purpose  of 
producing  him  as  a  witness.  The  affidavit  stated  that  he 
was  mthmiL  The  court  held  that  the  writ  could  be  gran- 
ted i£  the  party  was  in  a  fit  state  to  be  removed,  and  was 
not  a  dangerous  limatic.  Both  these  cases,  liuwever,  go  to 
the  extent  only  of  showing  that  where  no  l>etter  testimony 
than  that  of  a  lunatic  exists,  it  is  competent  to  oflfer  him 
as  a  witness,  leaving  the  court  to  decide  upon  his  admissi- 
bility. But  the  common-law  doctrine  remains,  neverthe- 
less, uncliariged  wherever  it  can  be  applied  without  hin- 
drance to  justice. 

The  creation  of  public  lunatic  asylums  as  among  the 
most  beneficent  charities  of  modern  times,  and  the  immur- 
ing within  them  of  huntb^eds  of  patients  of  diifereut  grades 
of  mental  incompetency,  renders  it  necessarj',  as  a  matter 
of  protection  to  them,  to  relax  the  severity  of  the  common 
law  rule  disfranchising  the  insane  as  a  class.  It  would  at 
times  work  great  injustice  and  practically  abrogate  the 
rule  of  law  that  the  best  evidence  of  which  the  case  ad- 
mits (and  the  only  evi<ience  in  fact  in  the  case  of  wrongs 
committed  upon  hmatics  in  asylums)  must  be  pixxluced,  if 
that  evidence  were  deemed  incompetent  at  the  start.  Yet 
this  is  still  the  rule  in  New  York  where,  in  a  recent  case, 
it  was  held  that  an  inquisition  of  lunacy  foimd  against  a 
witness,  is  prima  faeie  evidence  of  his  incompetency  to 
testify.     And  this  is  so,  although  his  testimony  is  offered 
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against  one  who  was  not  a  party  to  the  proceedings  in 
lunacy.     (  Wok'oU  v.  Adee,  3  Zaji^,  173.) 

Taking  into  view  the  thousands  of  lunatics  in  the  cus- 
tody of  asylums,  and  the  large  number  of  discharged 
patients  from  these  institutions,  now  restored  to  active  life, 
but  in  whom  delusions  on  this  or  that  subject  may  still 
linger,  it  becomes  a  most  important  point  in  the  law^  of  evi- 
dence to  determine  whether  the  presence  of  a  delusion, 
having  no  relation  to  the  matter  in  issue,  should  in  itself 
be  regarded  as  such  manifest  insanity  as  to  exclude  the 
party  subject  to  such  delusion  from  testifying.  Lord 
Campbell  in  Regiiia  \\  Hill  (2  Den,  C,  C,  254),  speaking 
to  this  point,  said  '*  it  has  been  argued  that  any  particular 
delusion,  commonly  called  monomania,  makes  a  man  inad- 
miHHi]>le.  Tliis  would  be  extremely  inconvenient  in  many 
cases,  in  the  proof  either  of  guilt  or  innocence;  it  might 
also  cause  serious  difficulties  in  the  management  of  lunatic 
asylums.  I  am,  therefore,  of  opinion  that  the  judge  must 
in  all  cases  determine  the  competency  and  the  juiy  the 
credibility.  Before  he  is  sworn  the  insane  person  may 
be  cross-examined  and  witnesses  called  to  prove  circum- 
stances which  might  show  him  to  be  inadmissible,  but  in 
the  absence  of  such  proof  lie  is  prlitia  faeie  admissible, 
and  the  jury  must  attach  what  weight  they  think  fit  to  his 
testimony." 

It  has  been  the  practice  of  some  courts  to  make  this  in- 
quiry as  a  condition  precedent  to  the  admissibility  of  the 
witness.  It  was  so  done  In  Regina  v,  ILlly  above  cited ; 
it  was  re-affirmed  in  Spittle  v,  WaUon  (40  Z.  J,  Chancery^ 
368) ;  and  again  in  an  Alabama  court,  in  Campbell  v.  The 
Suite  (23  AUi.  44),  whei-e  Chief  Justice  Chilton  said  the 
question  was,  whether  the  witness,  conceding  him  to  have 
laboretl  under  mental  delusion  at  a  previous  period,  was, 
at  the  time  of  the  trials  of  sound  mind. 

It  woidd  seem,  therefore,  that  the  time  has  arrived  when 
more   latitude   should  be  given  to  the  testimony  of  the 
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insane,  in  obedience  to  the  general  enlargements  of  the  lim- 
its of  testimonial  evidence  which  is  everywhere  occurring. 
It  would  be  found  that  because  a  person  may  be  insane 
enough  to  justify  a  finding  of  lunacy,  or  to  need  treatment 
in  an  asylum,  does  not  necessarily  prove  him  to  be  incapa- 
ble of  appreciating  either  the  nature  or  sanction  of  an 
oath,  or  of  coiTectly  stating  facts  derived  by  hinx  Tlius 
in  Matchin  v.  Matchin  (fi  Barr.  332)  which  was  on  a  libel 
for  adultery  proved  to  have  been  committed  by  an  insane 
wife,  it  was  held  that  her  confession  of  the  fcict  was  com- 
petent evidence  of  it  against  her,  but  only  when  corrobor- 
ated by  circumstances  and  free  from  suspicion  of  collusion. 
(Mardamit  v.  Mordannt,  39  L.  J.  ProL  &  Mat  57,)  But 
they  must  he.faot.%  capable  of  circumstantial  corroboration, 
as  distinguished  from  incidents^  which  may  be  simply  per- 
sonal and  subjective,  having  no  other  basis  than  in  the 
imagination  of  the  witness.  Under  these  limitations  it 
may  be  said  : 

1st.  That  an  insane  person  should  not  ipso  facto  be 
deemed  incompetent  to  testify,  where  the  court  is  other- 
wise satisfied  with  the  degree  of  his  understanding  and 
his  knowledge  of  the  nature  and  sanctions  of  an  oath.  An 
insane  person  may,  therefore,  be  a  competent  witness ;  and 
a  person  who  has  been  insane  and  is  apparently  recovered, 
should  be  permitted  to  testify  to  facts  occurring  during 
the  period  of  his  insanity,  provided  that,  in  all  cases,  the 
facts  testified  to  are  objectively  demonstrable  and  constitute 
a  basis  from  which  to  begin  such  testimony. 

2nd.  But  a  personal  and  self-regarding  incident  occurring 
during  a  period  of  insanity,  and  testified  to  by  its  subject 
either  while  still  insane,  or  when  recovered  from  that  state, 
should  not  be  treated  jper  se  as  an  evidential  fact,  and  its 
probative  force  should  be  made  to  rest  upon  corroborating 
circumstances. 


*  See  PeopU  ex  ret.  Norton  v.  Oovernora  of  the  New-  York  Floapital^  reported  in 
Am.  Jour,  of  hxtanity  for  Jan.,  1877.  Vol.  33 ;  3  Ahb<fU'$  N.  0.  285. 
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The  presumption  that  all  men  are  sane,  and  that  every 
rational  being  knowa  and  intends  the  natural,  necessary 
and  probable  conserpiencea  of  his  own  acts,  are  fictions  of 
law  essentia!  to  the  maintenance  of  goveniment.  Al- 
though but  fictions,  perpetually  contradicted  by  illustrar 
tions  of  mental  infirmity  in  every  sphere  of  life,  they 
nevertheless  form  the  only  basis  upon  which  jurisprudence 
can  forniulnte  a  code  of  either  positive  or  ethical  obliga- 
tion. They  must  be  retained,  therefore,  because  they  are 
in  the  main  true;  because^  in  fact,  they  express  the  law  of 
nature  in  its  original  tendency,  which  is  toward  health, 
and  from  which,  both  sin  in  the  moral,  and  disease  in  the 
physical  world  constitute  a  departure.  Under  these  cir- 
cumstances at  common  law,  every  human  being  is  presum- 
ably rational  and  presumably  responsible  for  all  his  acts. 
(I  arnf.  Evid.,  §  42 ;  1  Ilale'a  P.  O,  30 ;  AWyOen.  v,  Pam^ 
thej\  3  Bro,  Ch,  Ca,  443;  PeasUe  v.  Rohhim,  3  Mete.  164; 
Shelford  o)i  LiuiaticSy  275;  1  CoUinsofi  on  Lun,  55;  PeO' 
fie  v.  Kirhy^  2  Parkei^'^s  Q\  28,)  So  strongly  is  this  doc- 
trine engrafted  upon  the  common  law,  that  for  criminal 
puqx)8e8  it  ia  not  sufficient  that  a  prisoner  have  been  pre- 
viously found  idiot  or  lunatic,  or  the  contrary  by  inqiiisi- 
tion  in  chancery,  because  he  may  he  only  partially  insane, 
and  so  still  responsible  for  his  acts.  (1  Hale's  P.  C\  32.) 
So,  too,  it  has  been  held  that  the  question  of  insanity  can- 
not be  considered  by  a  Grand  Jury,  and   if  fhey  find  that 
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the  accused  committed  acts  which  would  be  murder  in  a 
pei"son  of  sound  miud,  it  is  their  duty  to  find  a  bill.  {He- 
gifia  V.  Hodges^  8  Garr,  dk  P.  195;  K  S.  v.  Lawrerwe,  4 
Orancli'H  C.  C,  514.)  The  presumption  of  sanity  is  the 
necessary  basis  of  responsibility  and  the  sole  foundation 
upon  which  society  rests,  or  can  rest  its  right  to  punish,  by 
pereonally  afflictive  penalties,  the  violator  of  its  laws. 
And  it  goes  even  beyond  this  in  affixing  civil  damages  in 
the  fonii  of  monetary  penalties  to  the  acts  of  all  men, 
whether  sane  or  insane,  whenever  those  acts  are  product- 
ive of  harm  to  the  persons  or  property  of  others.  It  is 
he  doctrine  of  the  common,  as  it  is  of  the  moral  law,  that 
e  who  does  harm  must  atone  for  it  in  some  way. 

Despite,  however,  all  fonuulas  of  positive  law,   the  fact 

mains,  as  experience  daily  show's,  that  all  men  are  not 
sane,  and  as  a  necessary  corollary  that  they  do  not  always 
know  the  nature  or  effects  of  their  own  acts,  and  cannot 
in  consequence  be  said  to  intend  the  results  which  flow 
from  them. 

Recognizing  this  as  a  special  chapter  in  the  law  of 
nature,  to  be  provided  for  by  legislation,  our  (N.  Y.)  Statute 
ficcordingly  recites  that,  "  No  act  done  hy  i\  person  in  a  state 
of  insanity  can  be  punished  as  an  offense ;  and  no  insane 

rson  cAn  be  tried,  sentenced  to  any  punishment,  or 
punished  for  any  crime  or  offense,  while  he  continues  in 
that  state."  {R.  R,  PU  4,  Gh,  1,  Tit.  7,  §  2,)  AVhat 
constitutes  insanitj^  therefore,  at  law,  and  what  consti- 
tutes punishment  as  addressed  to  the  repression  of  crime, 
become  subjects  of  legitimate  inquiry  when  discussing  the 
criminal  status  of  the  insane.  As  the  statute  could  not 
go  farther  and  define  the  degree  of  insanity  necessary  to 
exonerate  a  party  from  criminal  responsibility  in  every 
iven  case,  because  it   could    give  no   test   of  mental   \m- 

undness  which  would  be  universal  in  its  anplication,  it 
follows  that  courts  must,  in  each  case,  leave  a  question  of 
insanity  to  be  decided  like  any  other  matter  of  fact   in 
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issue.  Nothing  more  strikingly  marks  the  great  progress 
recently  maile  in  the  jurisprudence  of  insanity  than  the 
increasing  disavowel  of  it  as  a  (juestion  of  law,  and  its 
consequent  treatment  as  a  question  of  fact.  (^Boardman  v. 
Woodman,  47  K  K  140;  Stats  v.  Pike,  49  Ih.  399; 
State  V.  Jones,  50  lb.  369.)  Even  in  England  the  im- 
possibility of  satisfactorily  treating  the  question  of  insan- 
ity as  a  question  of  law,  has  been  long  ago  admitted,  and 
Sir  Herkert  Jknnkk  Fust,  in  Mndway  v.  Croft,  said  very 
pertinently,  "  Now  it  has  frequently  been  attempted  to 
furnish  some  general  rules  which  might  sei've  as  guides  to 
courts  of  law  in  the  investigation  and  decision  of  cases  of 
this  description  ;  but  all  endeavors  to  do  so  have  failed ; 
every  case  has  some  distinguishing  featim3 ;  each  case  must 
be  governed  by  its  own  jKjculiar  circumstances,"  (7  Our- 
ties'  Ecc.  R  547.) 

"Jurists,"  says  Dr.  Ray,  "who  have  been  so  anxious  to 
obtain  some  definition   of  insanity  which    shall  furnish  a 
rule  for  the  determination   of  responsibility,  should  under- 
stand that  such  a  wish  is  chimerical  from  the  veiy   nature 
of  things.     Insanity  is  a  disease,  and  as  is  the  case  with 
all  other  diseases,  the  fact  of  its  existence  is  never  estab- 
lished by  a  single  diagnostic  symptom,  but  by  the   whole 
body  of  symptoms,  no  particular  one  of  which  is  present 
in  every  case."     {Med..  Juris,  of  Ins.^  p.  39,  §  24.)     And       , 
the  trenchant  I'emarks  of   Judge  Doe,  in  State   v.  Pike^^ 
(49  N.  11.  899),  may  very  fittingly  be  cited  here  in  further  ^^ 
illustration  of  this  point.     "  If,"  as  he  says,  "  the  tests  of 
insanity  are  matters  of  law,  the  practice  of  allowing  experts 
to  testify  what  they  are  should  be   discontinued ;  if   they 
are  matters  of  fact,  the  judge  should  no  longer  testify  with- 
out being  sworn  as  a  witness  and  showing  himself  quali- 
fied to  testify  as  an  expert."     The  soundness  of  this  argu- 
ment  cannot  be  questioned,   while  in  logic  it  is  a   true 
reduetio  ad  ab^urdum. 

It  must  be  evident  to  all  that  since  insanity  is  coufes- 
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sedly  a  question  of  fact,  a  physical  condition  with  mental 
co-efficients  whose  value  is  changeable,  and  whose  weight, 
as  proofs,  is  the  resultant  of  averages  struck  by  competent 
observers — it  must  be  evident  that  insanity  at  law  can 
have  no  more  limitations  put  upon  its  meaning  than  the 
recorded  history  of  its  phenomena  will  justify.  Therefore, 
it  must  be  viewed  as  any  other  condition  of  life,  discovered 
by  experience,  which  summarizes  in  itself  a  number  of 
distinct  facts  without  value  disjunctively,  yet  forming  by 
conjunction  a  typical  class.  In  issues  involving  questions 
of  testamentary  capacity,  subscribing  witnesses  are  ad- 
mitted to  testify  to  conditions  of  mind  which  they  would 
not  be  held  competent  to  give  opinions  upon  in  other  cases. 
The  rule  which  admits  such  testimony  in  civil  cases  and 
yet  excludes  it  in  criminal  ones,  seems  to  have  no   founda- 

on  in  reason  upon  which  to  rest,  and  it  has  been  con- 
demned as  groundless  and  absurd.  (Boa/rdman  v.  Wood' 
47  N.  K  145.) 
Although  municipal  law  cannot  deal  with  medical  theo- 
ries of  insanity  as  matters  cognizable  within  its  jurisdiction, 
justice,  in  weighing  either  civil  or  criminal  responsibility, 
must  weigh  the  effects  of  mental  infirmity  upon  human 
conduct,  even  where  it  cannot  trace  the  dii-ect  influence  of 
that  infirmity  upon  the  act  under  examination.  Character 
and  conduct  are  both  so  cumulative,  that  the  individual 
unit  which  may  have  stamped  the  type  of  a  class  upon  it, 
cannot  always  be  found  lying  proximate  to  the  act  by 
which  we  seek  to  judge  the  actor.  The  maxim  de  nan 
areiUibua  et  Tum  eadstentibtts  cannot  safely  be  applied 
m  admeasuring  the  basic  elements  of  human  conduct. 
Some  larger  conceptions  of  the  infinity  of  remote  caiises 
among  which  we  live  and  move  and  have  oui*  being,   and 

y  which  in  turn  we  are  governed,  are  necessary,  in  order 
to  weigh  justly  the  character  of  a  human  action.  And  yet, 
some  attempt  must  be  made  to  put  limits  upon  the  possi- 
ble abuse  of  the  plea  of  insanity,  by  requiring  that  it 
61 
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shall  be  oflEered  in  good  faith  and  upon  a  basis  of   substan- 
tial proofs,  to   be  interpreted  like  any   other  question  of 
fact.     This  attempt  has  been  made  by  our  courts,  in  close 
imitatiou  of  those  of  England.     Hence,  the  statute,  speak- 
ing of  insanity  in  general,  as  a  sufficient  answer  to  an  in- 
dictment, is  immediately  met  by  decisions  of  our  courtA 
showing  that  degrees  in  insanity  must  be  considered,  that 
those  partially  innane  may  still    be  responsible,   and   that 
the  true  interpretation  of  the  legal  import  of  the  word  "  in- 
sanity "  is  non  compos  b.'a  to  the  j?ar^w^<xr  act  itself,  and  not  ^ 
whether  the  party  is  proved  to  be  wholly  insane,  whatever^| 
that  may  be  understood    to   mean.     {^ClurJSs  case,  1  (7iVy" 
Hall  Jiec.  176  ;  Bali's  case,  2  lb.  85;   People  v.   Kleitih,  \ 
Edm,    13,   26;    People    v.   Divine,    lb.    594;    People  v^ 
McFarlaTid,  8  Abb,  Pr,  N.  &  57.) 

Doubtless,  since  the  mind  is  not  constructed  in  compart 
meuts,  but  is  unitary  in  character,  the  idea  of  any  thing  like 
a  psychical  partial  insanity  becomes  paradoxical.  Lord 
Brougham  fully  recognized  this  doctrine  in  the  case  of 
Wa/ri7ig  v.  Waring  (6  Moore's  P.  C.  349),  when  he  said: 
"  We  are  wrong  in  speaking  of  partial  unsoundness ;  we  are 
less  incorrect  in  speaking  of  occasional  unsoundness;  we 
should  say  that  unsoundness  always  exists,  but  it  requires  a 
reference  to  the  peculiar  topic,  else  it  lurks  and  appears  not 
But  the  malady  is  there,  and  as  the  mind  is  one  and  the 
same,  it  is  really  diseased,  while  apparently  sound,  and 
really  its  acts,  whatever  appearances  they  may  put  on,  are 
only  the  acts  of  a  morbid  or  unsound  mind."  This  was  in 
a  case  involving  testamentary  capacity,  and  the  groimd 
there  taken,  that  partial  insanity  in  itself  would  disqualify 
a  testator,  has  never  been  received  with  favor  here.  But  in 
relation  to  responsibility  for  crime,  there  has  always  been 
but  one  doctrine  in  England.  From  the  days  of  Hale  to 
the  present  time,  it  has  been  held  that  partial  insanity  is  not 
per  se  a  good  defense  to  an  indictment,  and  this  doctrine, 
after  undergoing  the  fullest  review  by  all  the  Judges  in  the 
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House  of  Lords,  was  re-afiirmed  in  McNanghton's  Case  (10 
C.  Z.  Fin.  200) ;  and  in  tlie  United  States  was  subse. 
cjuently  approved  in  Comm,  v.  Rogem  (7  Mete.  500) 

It  will  always  be  extremely  difficult,  however,  from  the 
very  nature  of  the  subject  itaelf,  to  apportion,  in  the  case 
of  the  insane,  the  measure  of  responsibility  attaching  itself 
to  acts  of  alleged  crime  committed  by  them.  And  so  long 
aa  the  term  "  insanity  "  shall  be  used  as  a  word  of  multiple 
signification,  conveying  no  definite  idea  of  the  limits  within 
which  it  should  be  legally  applied,  there  will  l>e  conflicts 
of  opinion  as  to  the  responsibility  of  a  given  individual, 
confessedly  insane,  under  one  standard  of  judgment ;  and 
yet  confessedly  responsible  under  another.  A  good  illus- 
tration of  tliis  legal  paradox  was  given  in  the  case  of  the 
People  V.  Mo7itgat)iery  (13  Abb.  Pr.  [N.  S.^  222),  where 
SsuTH,  P.  J.,  in  charging  the  jury,  said  ;  "  Insanity  is  a  kind  of 
generic  word,  and  includes  various  degrees  of  diseases  of 
the  mind.  Tliere  are  degrees  of  insanity,  in  some  of  which 
there  is  no  mind  left.  In  other  degrees  there  are  lucid  inter- 
vals. There  are  persons  who  are  afilicted  with  dementia, 
which,  as  I  understand  the  testimony  of  the  physicians,  is  a 
gradual  impairment  or  enfeebleraent  of  the  mind.  If  that 
is  what  they  mean,  and  such  I  understand  to  be  the  view 
of  Drs.  Gray  and  Moore,  it  is  for  you  to  say  whether  that 
degree  of  insanity  had  so  far  progi-essed  with  the  defendant 
as  to  deprive  him  of  the  knowledge  of  the  quality  of  his 
act,"  And  suhsequently,  on  certiorari  of  the  same  case  at 
the  General  Term,  Mullin,  P.  J.,  said:  "While  I  am  of 
the  opinion  that,  for  some  days  before  the  killing,  the  pris- 
oner was  pai'tially  insane,  and  at  some  times  during  that 
time  iTwre  so  than  at  others,  there  is  no  evidence  that  he  was 
not  capable  of  disfeinguishiug  right  from  wrong  at  any  time 
between  noon  on  Saturday  and  the  conunission  of  the  crime. 
Indeed,  we  might  go  further,  and  say  that  at  no  time,  ex- 
cept when  he  was  in  one  of  the  epileptic  fits,  is  it  proved 
that  he  was  incapable  of  distinguishing  right  from  wrong." 
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The  foregoing  opinions,  which  are  leading  ones  in  our" 
criminal  jurisprudence,  and  have  never  been  reversed,  pre- 
sent some  very  striking  proofs  of  the  difficulty,  if  not  impos- 
sibility of  discussing  such  a  subject  as  insanity  from  a 
purely  legal  stand-point,  when,  being  a  question  of  fact,  it 
must  always  require  for  its  elucidation  an  omnipresent 
knowledge  of  the  relative  value  of  each  constituent  that 
goes  to  make  up  its  history.  Thus,  in  Justice  SMrrn's  ckargo™] 
to  thejmy,  he  uses  the  term  "dementia"  as  though  synony- 
mous with  partial  insanity,  whereas,  in  fact,  it  expresses  a 
general  exhaustion  of  the  mental  faculties  conseqitent  upon 
the  preceding  excitement  of  a  state  of  established  insanity. 
Dementia  is  sometimes,  on  this  account,  called  the  tomb  of 
the  human  reason.  It  is  more  correctly  represented  by  the 
analogy  of  sleep  occurring  in  a  body  exhausted  by  exer- 
cise. In  fact,  it  is  a  form  of  quasi-sleep  of  the  mind,  through 
which  all  maniacs  pass,  some  to  recovery,  some  into  fatuity. 
But  it  is  in  no  sense  partial  insanity,  for,  while  it  lasts,  its 
horizon  is,  on  the  contrar)'',  all-embracing. 

In  the  same  way,  Justice  Mulldt,  admitting  that  the 
prisoner  Montgomeiy  was  partially  insane,  says  that  he  ^a^| 
"  sometimes  more  so  than  at  others."  How  much  more  than 
partially  insane  a  man  can  be  without  becoming  wholly 
insane,  he  does  not  attempt  to  determine.  But  certainly, 
as  a  logical  consequence,  if  a  man  partially  insane  be  re- 
sponsible, then  a  man  who  is  admitted  to  be  more  than  par- 
tially insane  should  not  be  judged  by  the  same  standard. 
What  is  needed  in  sucli  cases,  is  to  take  the  avera^  degree 
of  mental  disorder  present  as  computable  from  observations 
covering  long  periods  of  time,  and  then  determine  whether 
there  was  at  the  date  of  committing  the  act  such  knowl- 
edge of  its  quality  and  such  power  of  self  control,  as  are 
necessary  to  constitute  in  the  eye  of  the  law  an  intelligent, 
free  moral  agent.  When  a  man  is  admitted  to  be  parti- 
ally insane,  all  presumptions  should  be  against  his  capac- 
ity to  regulate  his  conduct  as  sane  men  do  theirs.     An4^ 
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every  doubt  should  be  construed  in  his  behalf,  because  he 
cannot  be  considered  any  longer  as  a  free  moral  agent 
Nothing,  therefore,  is  more  conspicuously  a  failure  than  the 
attempt  to  draw  lines  of  responsibility  in  a  field  of  mental 
aberration  as  obscure  as  that  lying  between  partial  and 
total  insanity.  "  It  would  be  a  safer  rule  for  courts  of 
law,"  says  a  writer  in  the  Edinburgh  Law  Journal  (  Vol.  1, 

542),  to  direct  their  attention  to  the  proof  generally  of 
diseased  manifestations  of  the  intellect  and  feelings ;  and 
when  these  are  undoubted  to  presume  irresponsibility,  be- 
cause the  contrary  cannot  be  made  sure  of,  and  the  balance 
of  probability  is  greatly  on  the  side  of  irresponsibility." 

Unquestionably  when  partial  insanity  is  admitted  to  be 

esent  in  an  indi\ndual  charged  with  crime,  it  is  as  neces- 
to  scnitinize  the  degree  of  the  insanity  as  it  is  the 
fact  of  the  insanity.  The  tenn  being  a  variable  one  even 
with  experts,  a  man  might  be  shown  to  be  partially  in- 
sane, who  yet  talked  and  acted  rationally,  and  in  whom, 
therefore,  none  of  the  ordinary  objective  symptoms  of  in- 
sanity could  be  legally  proved  to  exist  "  If,"  said  Justice 
MuLLfH,  "  in  the  case  before  cited,  courts  are  to  act  upon 
this  as  an  established  fact,  I  do  not  see  but  that  all  at- 
tempts to  punish  such  persons  must  be  given  up.  If  a 
man  may  be  utterly  insane  and  yet  talk  and  act  rationaUy, 
it  is  impossible  by  any  test  to  determine  where  responsi- 
bility for  crime  attaches.  We  may  convict  a  person  al- 
together incapable  of  committing  crime." 

It  is  evident  from  the  foregoing  statement  that  but  for 
the  question  of  punishment  when  confronted  by  the  plea 
of  insanity,  courts  would  experience  no  difficulty  in  deal- 
ing with  criminals  alleged  to  be  insane.  And  since,  as  all 
experience  of  the  ini^ane  whows,  there  are  gradations  iu  in- 
sanity as  there  are  variations  in  sanity,  while  in  both  the 
point  in  which  they  blend  and  the  line  which  separates 
them  cannot  be  positively  marked,  it  follows  that  there 
may  be  persons  habitually   dwelling  in  this  border   land 


406    CRIMINAL  RESPONSIBILITY  OF  THE  INSANE. 


)e-      j 


who,  from  repeatedly  crossing  the  boundary  and  chang- 
ing their  pliysioal  habitations,  may  bo  said  to  become  citi- 
zens of  both  territories.  Sir  John  Nicoll  speaking  to  this 
point  in  Dew  v.  Clark  (3  Add.  79)  said :  "But,  if  it  be 
meant  and  intended  that  the  law  of  England  never  deems 
a  party  both  sane  and  insane  at  different  times  upon  the 
same  subject,  and  both  sane  and  insane  at  the  same  time 
upon  different  subjects^  there  can  scarcely  be  a  position 
more  destitute  of  legal  foundation."  Under  this  principle, 
therefore,  where  such  a  puiiy  is  charged  with  crime,  it  be- 
comes, according  to  our  present  authorities,  extremely  dif- 
ficult to  conduct  his  trial  under  a  jurisdiction  whose  pei 
alties  are  framed  alone  for  the  reformation  and  intimidation 
of  sane  minds.  That  an  insane  man  is  not  necessarily  in- 
sensible to  the  fear  of  punishment. —  that  somefonnsof  in- 
sanity are  so  largely  accompanied  by  pei'versions  of  the 
moral  affections  alone  and  so  little  burthened  with  bodily 
diseases  requiring  material  medication  as  to  present  no 
visible  sympton^  of  any  bodily  suffering  or  ailment,  are 
facts  well  known  to  others  beside  physicians. 

Now,  there  has  gone  out  with  the  idea  of  insanity,  as 
bodily  disease,  an  idea  of  physical  pain   and  discomfort' 
which  stamps  all  association  of  punishment  with   it  as  a  ji 
barbarous  and  inhuman   idea  not  to   be  entertained   in  Ai^| 
christian    jurisprudence.      But   if    the   only   punishment 
which  a  civilized  community  can  justly  inflict  upon  a  wrong, 
doer  be  reformatory   and   not  vindictive,  then  it  can    be 
easily  shown  that  there  are  forms  and  degrees  of  insanity     , 
whether  called  moral  or  otherwise,   exhibiting  themselveS^J 
predominantly    through    ineradicable     depravity    of     the " 
passions,  and  an  insensibility  to  the  terrors  of  punishment 
or  the  rebukes  of  conscience,  in  which  appropriate  moral 
discipline,  backed  by  physical  force,   when  indispensable^ 
may  be  of  greater  benefit  to  the  patient  than  either  medi-      | 
cines,  or  an  otiose  seclusion.     Says  Prol  Wharton   in  this 
connection  :   "  We  may,  therefore,  afford  to  meet  the  advo 
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cates  of  *  moral  insanity'  on  their  own  groimd,  and  assume 
with  theiii  that  there  are  cases  in  which  there  is  no  moral 
sense  or  conscience,  and  in  which  the  individual  so  consti- 
tuted is  left  to  the  control  of  his  appetites  and  passions 
alone.  And  if  so,  these  are  cases  where  a  moral  sense  or 
conscience  is  to  be  created  by  the  state.  To  except  those 
whose  moral  sense  is  perverted  or  extinct,  is  to  except  the 
very  class  for  whose  benefit,  as  well  as  for  the  safety  of 
the  community,  the  law  is  required."  {Med.  Ju/r.^  Vol,  1, 
§  189.)  ^'The  recent  North  German  Code,"  says  this  same 
author,  "has  endeavored  to  solve  the  difficulty  by  estab- 
lishing in  such  cases  what  is  called  diminished  responsi- 
bility, followed  in  cases  of  conviction,  by  penalties  gradu- 
ated on  a  milder  scale  than  those  which  are  visited  on  the 
entirely  sane."     Op,  ciL,  §  122. 

From  the  experience  of  Asylum  treatment  of  the  insane 
in  all  countries  alike,  it  is  demonstrable  that  there  is  a 
large  proportion  of  patients  to  whom  a  certain  amount  of 
daily  mechanical  labor,  out  of  doors  when  pnicticable,  but 
labor  of  some  sort,  may  be  assigned  with  benefit  to  their 
moral  as  well  as  their  physical  nature.  There  are  cases 
where  physical  health  is  not  so  undermined  as  to  require  ab- 
solute rest,  quiet,  or  seclusion,  as  happens  in  many  instan- 
ces of  so  called  moral  insanity.  And  if  this  be  so,  then 
there  seenls  no  reason  why  the  state  cannot,  as  part  of  the 
moral  reformation  of  the  wrong-doer,  impose  obligations  of 
duty  upon  him,  whatever  may  be  the  name  giv^en  to  such 
obligation,  whether  task,  moral  discipline  or  punishment. 
Legal,  like  moral  responsibility,  should  be  graduated  ac- 
cording to  knowledge  and  power,  and  wherever  there  is 
qualified  responsibility  there  should  be  qualified  punish- 
ment. The  framers  of  the  statute  wrote  ^visely  when  they 
enacted  that  "  No  act  done  by  a  person  in  a  state  of  insan- 
ity can  be  punished  as  an  offense,"  Certainly  not.  But, 
nothing  forbids  its  being  punished  as  an  en^or,  or  in  the 
same  qualified  way  as  are  the  wrongs  committed  during 
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nonage,  that  is  to  say,  by  moral  and  physical  penalties  in- 
tended not  to  cause  bodily  suffexing,  but  to  teach  self-con- 
trol and  respect  for  the  rights  of  others. 

On  this  point  Dr.  Maudsley  says,  distinctly,  that,  "To 
be  strictly  just,  we  must  admit  some  measure  of  responsi- 
bility in  some  cases,  though  not  the  full  measure  of  a  sane 
responsibility  in  any  case ;  at  the  most  we  must  admit  an 
insane  responsibility,  such  as  is  recognized  in  the  manage- 
ment of  asylums  where  the  insane  are  worke<i  uix>n  by 
ordinary  motives,  but  are  not  punished  as  fully  responsible 
agents,  when  these  motives  fail  to  hold  them  in  check  and 
they  break  out  into  violence."  {IteaponsibilUy  in  Menial 
DiseaseSyp.  199.) 

Hence  incarceration  in  an  asylum  is  all  that  the  State 
can  legally  do  in  the  matter  of  dis{X>sing  of  its  insane 
malefactors ;  and,  in  fact,  it  is  all  that  it  is  necessary  for  it  to 
do,  both  morally  as  well  as  medically,  in  order  to  protect 
itself  and  vindicate  its  authority.  Bodily  penalties —  mean- 
ing penal  labor,  or  a  sentence  of  capital  punishment  calm- 
ing mental  terror  by  anticipation  of  a  violent  death — are 
things  not  to  be  entertained ;  for  they  would  only  further 
irritate  and  derange  an  already  unbalanced  mind,  and  put 
the  State  in  the  attitude  of  a  vindictive  avenger,  instead 
of  a  guardian  of  the  weak  and  suffering,  and  a  protector  ^ 
of  alL  From  the  personal  testimony  of  the  insane  in  our^| 
own  criminal  asylum,  I  can  affirm  that  their  detention  is  in  ^ 
itself  a  punishment  of  which,  in  a  majority  of  cases,  they 
are  keenly  conscious,  recognizing  it  as  something  more 
penal  than  medical,  and,  more  painfully  still,  comparing  its 
indefinite  duration  with  the  determinate  periods  of  the 
convict  for  a  term  of  ye-ars.  Hope  is  the  anchor  of  the 
soul  in  all  luiraau  beings  alike,  whether  sane  or  insane,  and 
there  is  no  more  painful  spectacle  in  this  world  than  that 
of  those,  whose  minds  partially  shaking  off  the  eclipse  of 
insanity,  awake  to  find  themselves  in  the  midst  of  insane 
criminals,  with  no  definite  day  of  release.     Let  those  who 
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think  the  insane  mal«factor  is  not  sufficiently  punished  by 
being  detained  in  a  criminal  asylum,  visit  such  an  institu- 
tion, and  converse  \vith  some  of  the  old  and  more  rational 
inmates,  and  they  will  be  satisfied  that  the  dread  of  the 
plea  of  insanity  as  a  door  of  escape  for  criminals  from 
!       punishment  is  a  popular  myth,  bom  of  ignorance. 

The  knowledge  of  right  and  wrong  and  the  capacity  to 
judge  correctly  of  the  nature  of  the  act  committed,  are 
still  held  by  our  courts  to  constitute  the  only  proper  tests 
of  criminid  responsibility.  In  order,  therefore,  to  prove 
the  existence  of  such  an  insanity  as  will,  under  the  statute, 
exonerate  a  party  indicted  fi-om  punishment,  if  convicted, 
the  absence  of  this  moral  and  mental  capacity  must  be 
affirmatively  proved.     A  review  of  the  leading  caces  will 

Pshow  this  more  pailicidarly. 
In  Preeman  v.  The  People  (4  Denio^  9),  it  was  held  that 
the  test  of  insanity  as  a  defense  to  an  indictment  is, 
whether  at  the  time  of  committing  the  act  the  prisoner  was 
laboring  under  such  mental  disease  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing  or  that  it  was 
wrong." 

I  In  People  v.  Kleim  (1  Edm.  S.  C.  13).  it  was  held  that, 

in  order  to  constitute  insanity  a  defense  in  a  criminal  ac- 
cusation, it  must  be  proved  that,  at  the  time  of  committing 
the  act,  the  prisoner  was  laboring  under  such  a  defect  of 
reason  from  disease  of  the  mind,  as  not  to  know  the  na- 
ture and  quality  of  the  act  he  was  doing,  or,  if  he  did 
know,  that  he  did  not  know  he  was  doing  what  was 
wrong;  and  the  question  whether  he  knew  the  difference 

U  between  right  and  wrong  is  not  to  be  put  generally,  but 
in  reference  to  the  very  act  with  which  he  was  charged. 
The  same  doctrine  was  re-affirmed  in  People  v.  Divine 
(lb,  594)  ;  and  again  in  People  v.  Pine  (2  Barb.  666), 
Both  the  theory  of  a  knowledge  of  right  and  wrong  in  the 
abstract,  aud  a  refinement  of  the  same  theory  in  a  knowl- 

H  edge  of  right  and  wrong  with  reference  to  the  particular 
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act  are  here  insisted  upon  as  the  legal  tests  of  responsi- 
bility. 

In  Willis  V.  TJie  People  (32  K  Y,  715,  and  5  Parker's 
Or,  621),  it  was  held  on  review  that  the  court  below 
charged  the  jury  pi-operly  "  that  a  man  is  not  insane  who 
knows  right  from  wrong ;  who  knows  the  act  he  is  com- 
mitting is  a  violation  of  law  and  wrong  in  itself.  That 
an  iiTi  table  temper  and  an  excitable  disposition  are  not 
of  themselves  evidence  of  insanity.  Consequently,  when 
the  prisoner  at  the  time  of  the  killing  is  in  such  a  state  of 
mind  as  to  know  that  the  act  he  is  committing  is  unlawful 
and  morally  ^vrong,  he  is  responsible  as  a  sane  man." 

In  the  case  of  The  People  v.  Spra^vs  (2  Parkei^^H  Or, 
43),  a  young  man  was  indicted  for  robbing  a  female  of  her 
shoe  in  daylight  in  the  public  streets  of  a  city,  and  it  being 
proved  that  the  accused  had  been  for  several  years,  and 
ever  since  an  injury  to  his  head,  in  the  habit  of  taking  the 
shoes  of  females,  wherever  he  could  find  them,  and  secret- 
ing them  without  any  apparent  object  for  so  doing,  and 
that  insanity  was  a  hereditary  disease  in  the  family  of  the 
prisoner  on  the  side  of  his  mother,  with  other  circumstan- 
ces tending  to  establish  monomania,  the  jury  were  instruc- 
ted that  if  the  prisoner  was  of  unsound  mind  and  acting 
under  an  impulse  which  at  the  time  overthi^ew  or  obscured 
his  knowledge  or  capacity  to  judge  of  right  and  wrong, 
then  he  was  not  capable  of  committing  a  crime.  He  was, 
accordingly,  acquitted. 

In  People  v,  McFarlamd  {%  Abk  Pr,  ^K  8,']  57),  it 
was  held  that  the  prisoner  must  not  only  know  that  the 
act  is  unlawfiJ  aud  morally  \%rrong,  but  must  be  deprived 
of  reason  sufficient  to  apply  such  knowledge  and  to  be 
controlled  by  it.  The  power  of  distinguishing  between 
right  and  wTong  in  reference  to  the  act  is  not  alone  deci- 
sive. 

In  Patterson  v.  The  People  (46  Barh,  626),  it  was  held 
that  an  offer  to  show  the  mental  grade  and  capacity  of  the 
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prisoner,  which  offer  was  made  not  for  the  purpose  of  prov- 
ing him  to  be  iian  compos  mentis,  but  to  show  the  measure 
of  his  intellectual  capacity,  is  not  admissible. 

In  O'Brien  v.  The  People  (48  Bark  282),  it  was  held 
that  deUrin/m  tremens,  like  insanity,  if  it  deprives  the  pris- 
oner of  the  capacity  to  know  what  he  was  doing,  or  of 
knowing  right  from  wrong,  saves  him  from  any  criminal 
responsibility  for  his  acts. 

In  People  v.  Monigoviery  (1 3  Ahh.  Pr.  [^N.  S.'\  209),  it  was 
held  that  "  proof  that  the  accused  was  insane  when  the  crime 
was  committed,  is  not  enough  to  re(|uire  the  jury  to  ac(juit. 
It  mtist  be  shown  that  the  insanity  was  such  as  to  destroy, 
for  the  time  at  least,  the  consciousness  of  the  distinction  be- 
tween right  and  wroug  in  reference  to  the  act  charged.' 

"When  such  a  degree  of  insanity  is  shown  to  have  ex- 
isted previous  to  the  offense,  the  people  must  prove,  in 
order  to  convict  that,  when  the  crime  was  committed  the 
insanity  had,  at  least  temporarily,  passed  away,  leaving 
the  prisoner  in  that  condition  of  mind  in  which  he  was 
morally  and  legally  responsible  for  the  ciime ;  but  they 
are  not  bound  to  show  that  the  mind  had  thrown  off  the 
disease,  and  was  restored  to  a  healthy  condition," 

Montgomeiy,  although  proved  to  be  an  old  epileptic^ 
was  convicted.  Sentence  was,  however,  suspended  upon 
the  finding  of  an  inquisition  that  he  was  insane  at  the 
date  of  the  offense,  and  he  was  sent  to  the  asylum  for  in* 
sane  criminals. 

In  Flunagan  v.  TJis  People  (52  N,  Y.  467),  it  was 
held  that  the  test  of  responsibility  is  the  capacity  of  the 
defendant  to  distinguish  between  right  and  wrong  at  the 
time  of  and  with  respect  to  the  act  complained  of.  And 
that  the  law  does  not  recognize  a  form  of  insanity  in 
which  the  capacity  of  distinguishing  right  from  wrong 
exists  without  the  power  of  choosing  between  them. 

In  People  v.  Waltz  (50  Hmv,  Pr,  204),  Westbeook,  J,, 
in  charging  the  jury,  said :  "  You  are  not  to  ask  yourselves 
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the  vague  question  whether  the  prisoner  was  or  was  not 
insane,  without  having  any  clear  or  definite  comprehension 
of  what  insanity  is,  but  you  are  to  ask  yourselves  the 
question,  did  the  prisoner  understand  this  act  when  he 
raised  that  hatchet  and  smote  Holcher  those  fatal  blows ; 
did  he  understand  that  the  laws  of  God  and  man  forbade 
him,  and  did  he  know  that  those  laws  would  hold  him 
responsible  for  it  when  discovered  and  brought  before  a 
tribunal  of  justice  ?  If  he  did,  he  is  guilty.  No  matter 
though  he  says  and  Ma  counsel  for  him  argue,  that  an  irre» 
sistible,  mysterious  power  urged  him  onto  the  commiasion. 
This  is  no  defense.  The  law  says  it  is  the  duty  of  the 
person  to  resist  these  influences  and  to  successfully  resist 
them."  (  Vide  report  of  this  case  in  Am,  J<ym\  of  Insanity 
for  July,  1874.) 

The  simi  of  all  the  foregoing  adjudications  may  be 
stated  in  a  few  words.  It  is  simply  this,  viz, :  that  to 
acquit  on  the  ground  of  insanity  in  New  York,  it  is  not 
enough  that  there  be  a  doubt  of  the  prisoner's  sanity;  but 
his  insanity  must  be  affirmatively  proved.  Nothing  short 
of  this  will  suffice.  {Sellick^s  oasCy  1  Gily  Hall  Sec,  185; 
People  V,  Bobimon,  1  Parh  (Jr,  649  ;  2  Ih.  235.) 

If  we  now  compare  these  decisions  with  the  leading 
English  cases  cited  below,  It  will  be  seen  that  the  courts 
of  New  York  have  followed  very  closely  in  the  path  of 
authorities  that  can  no  longer  stand  before  the  more  accn* 
rate  knowledge  of  insanity  possessed  at  this  day.  Thus, 
in  Lord  Ferrer's  case,  it  was  held  that  if  the  accused  had 
such  possession  of  reason  as  enabled  him  to  comprehend 
the  nature  of  his  actions  and  discriminate  between  moral 
good  and  evil,  that  was  sufficient.  "He  was  found  guilty 
and  executed."  (19  How,  SL  Tr.  947.)  And  in  Arnold's 
case  it  was  said  that  "it  must  be  a  man  that  is  totally  de- 
prived of  his  understanding  and  memory  and  doth  not 
know  what  he  is  doing  no  more  than  an  infant,  a  brute  or 
a  wild  beast."     (16  How,  St.  Ti\  695,  764.) 
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In  Bellingliam^s  case,  it  was  held  that  the  prisoner  must 
be  incapable  of  judging  between  right  and  wrong.  (1 
CoUiTismi  074  Lun,  636  ;  Regina  v.  Toxonley^  ZF,&F,  847.) 

And  in  OfEord's  case,  Lord  Lykdhubst  said,  **The  ques- 
tion was,  did  he  know  it  was  an  offense  against  the  laws 
of  God  and  natui-e  ? "  (5  Carr.  &  P,  168  ;  Bowler^ &  case, 
64  Afi/n,  Reg,  310 ;  Reg,  v.  Higginsoji^  1  Can^r.  SK,  129.) 

In  Reg,  v.  Vaughan,  Tindal,  C.  J.,  said  that  "it  must 
be  shown  that  the  prisoner  had  no  competent  use  of  his 
understanding  so  as  to  know  that  he  was  doing  a  wrong 
thing  in  the  particular  act  in  question."     (1  OxiPs  G.  C.  80.) 

In  Oxford's  case,  Lord  Dewman  said,  '*  If  you  think  that 
the  prisoner  was,  at  the  time,  laborLug  under  any  delusion 
which  prevented  him  from  judging  of  the  effects  of  the 
act  he  had  committed,  you  cannot  find  him  guilty.  But  if, 
though  laboring  under  a  delusion,  he  fired  the  loaded 
pistols  at  the  queen,  knowing  the  possible  result,  though 
forced  to  the  act  by  his  morbid  love  of  notoriety,  he  is  re- 
sponsible and  liable  to  punishment."  (^Reg.  v.  Owford,  9 
Oarr,  <&  P,  525;  Reg,  v.  Stokes,  3  Can*,  &  K,  185;  Reg, 
V.  Layton,  4  Cox^s  CO.  149;  Reg.  v.  Barton^  3  lb, 
275 ;  Reg.  v.  Damm,  I  -f!  cfe  i^  69;  Reg,  v.  Burton,  3  lb. 
780;  Reg,  v.  Leigh,  4  lb.  915.)  In  the  leading  case 
of  Reg.  v.  McNaughten  (10  CI  cfe  Fin,  200),  which 
came  up  on  review  before  the  House  of  Lords,  the  subject 
underwent  the  most  thorough  discussion  through  a  series 
of  questions  propounded  to  the  Judges  which,  with  their 
answers,  are  given  below. 

let.  What  is  the  law  respecting  alleged  crimes,  committed  by  persons 
afflicted  with  ineaue  delusion,  in  respect  of  one  or  more  particular 
subjects  or  persons ;  as,  for  instance,  where,  at  the  time  of  the  com- 
mission of  the  aUeged  crime,  the  accused  knew  he  was  acting  contrary 
to  law,  but  did  the  act  complained  of  with  a  view,  under  the  influence 
of  insane  delusion,  oi  redressing  or  avenging  some  supposed  grievance 
or  injury,  or  of  producing  some  supposed  public  benefit  P 

2d,  What  are  the  proj)er  questions  to  be  submitted  to  the  jury, 
when  a  person,  alleged  to  be  afflicted  with  insane  delusion  respecting 
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one  or  more  particular  sabjocta  or  persons,  is  charged  with  the  com- 
mission of  a  crime  (murder,  for  example),  and  insanity  is  wt  up  u  a 
defense  ? 

3d.  lu  what  terms  ought  the  questions  to  be  left  to  the  jury,  « to 
the  prisoner's  state  of  mind  at  the  time  when  the  act  was  committed  ? 

4th.  If  a  person,  under  on  insane  delusion  as  to  existing  facts,  com- 
mits on  otfense  in  consequence  thereof,  is  he  thereby  excused  ? 

6th.  Can  a  medical  man,  conversant  with  the  disease  of  insuutj, 
who  never  saw  the  prisoner  previous  to  the  trial,  but  who  was  present 
during  the  whole  trial  and  the  examination  of  all  the  witnesses^  be 
asked  his  opinion  as  to  the  state  of  the  prisoner's  mind  at  the  time  of 
the  commission  of  the  alleged  crime,  or  his  opinion  whether  the  pris- 
oner was  conscious  at  the  time  of  doing  the  act,  that  he  was  acting 
contrary  to  law,  or  whether  he  was  laboring  under  any  and  what  ds- 
lusiou  at  the  time  ? 

The  opinion  of  the  court  upon  these  interrogatories  was  delirered 
by  Lord  Chief  Justice  Tikdal,  as  follows;  "My  Lords,  Her  Maj- 
esty's Judges,  with  the  exception  of  Mr.  Justice  Macxb,  who  has 
stated  his  opinion  to  your  Lordships,  in  answering  the  questions  pro- 
posed to  them  by  your  Lordship's  House,  think  it  right  in  the  first 
place  to  state  that  they  have  forborne  entering  into  any  particular  dis- 
cussion upon  these  questions,  from  the  extreme  and  almost  insuper- 
able difficulty  of  applying  those  answers  to  cases  in  which  the  facts 
are  not  brought  judicially  before  them.  The  facts  of  each  particular 
case  must  of  necessity  present  themselves  with  endless  Tariety,  and 
with  every  shade  of  difference  in  each  case,  and  it  is  their  duty  to  de- 
clare the  law  upon  each  particular  case,  on  facts  proved  before  them, 
and  after  hearing  argument  of  counsel  thereon.  They  deem  it  atonoe 
impracticable,  and  at  the  same  time  dangerous  to  the  administratioa 
of  justice,  if  it  were  practicable,  to  attempt  to  make  minute  applica- 
tions of  the  principles  involved  in  the  answers  given  them  by  your 
Lordship's  questions ;  they  have  therefore  confined  their  cnswers  to 
the  statements  of  that  which  they  hold  to  be  the  law  upon  the  afastnot 
questions  proposed  by  your  Lordships  ;  and  as  they  deem  it  oimeoe*- 
Bary  in  this  jiarticnlar  case  to  deliver  their  opinions  smaHm,  wsod  as 
all  concur  in  the  same  opinion,  they  desire  me  to  ezpresi  such  thear 
unanimous  opinion  to  your  Lordships. 

In  answer  to  the  first  question,  assuming  that  your  Lordshipc*  in- 
qoiries  are  confined  to  those  persons  who  labor  uider  soch  pwtud  de- 
losions  only,  and  are  not  in  other  respects  insane^  vn  an  of  opinion, 
IM;  mcimUktt8»di9^  ik$party  meemni  did  ikt  od  tm^dmmad  «/, 
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benefit^  he  is  noveriheless  punishable,  accordiiig  to  the  nature  of  ths 
criim  committed,  if  he  knew  at  tits  time  of  cmnmitfing  such  crime  that 
he  was  acting  contrary  to  law — by  which  expreasiou  we  understand 
your  Lordships  to  mean  the  law  of  the  land. 

As  the  second  and  third  questions  appear  to  us  to  be  more  conT&- 
nieutly  answered  together,  we  have  to  submit  onr  opinion  to  be,  that 
the  jury  ought  to  be  told,  in  all  cases,  that  every  man  is  to  be  presiwied 
to  be  sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  responsible 
for  his  crimesj  until  the  contrary  be  proved  to  their  satisfaction  ;  and 
that,  to  establish  a  defense  on  the  ground  of  insanity,  it  must  be  clearly 
proved,  that,  at  the  time  of  committing  the  act,  the  party  accused  was 
laboring  under  such  a  defect  of  reason,  from  disease  of  the  mi)id,  as 
not  to  know  the  nature  and  quality  of  the  act  he  was  doiitg  ;  or  if  he 
did  know  it,  that  he  did  not  know  he  was  doing  what  was  wrong.  The 
mode  of  putting  the  latter  part  of  the  question  to  the  jury  on  these 
occasions  has  generally  been,  whether  the  accused,  at  the  time  of 
doing  the  act,  knew  the  difference  between  right  and  wrong,  which 
mode^  though  rarely  if  ever  leading  to  any  mistake  with  the  jury,  ia 
not,  as  we  conceive,  so  accurate  when  put  generally  and  in  the  abstract, 
as  when  put  with  reference  to  the  party's  knowledge  of  right  and 
wrong  iu  respect  to  the  very  act  with  which  he  is  charged.  If  the 
question  were  to  be  put  as  to  the  knowledge  of  the  accused  solely  and 
exclusively  with  refereuoe  to  the  law  of  the  land,  it  might  tend  to 
confound  the  jury,  by  inducing  them  to  believe  that  an  actual  knowl- 
edge of  the  law  of  the  land  was  essential  in  order  to  lead  to  a  convic- 
tion ;  whereas  the  law  is  administered  upon  the  principle  that  every 
one  must  be  taken  couclnaivoly  to  know  it,  without  proof  that  he  does 
know  it.  If  the  accused  were  conscious  that  the  act  was  one  which 
he  ought  not  to  do,  and  if  that  act  was  at  the  same  time  contrary  to 
the  law  of  the  land,  he  is  punishable  ;  and  the  usual  course,  therefore, 
has  been  to  leave  the  question  to  the  jury,  whether  the  party  accused 
had  a  sufficient  degree  of  reason  to  know  that  he  was  doing  an  act 
that  was  wrong;  and  this  conrse  we  think  is  correct,  accompanied 
with  such  observations  and  explanations  as  the  circumstances  of  each 
particular  case  naay  require. 

The  answer  to  the  fourth  question  must  of  course  depend  on  the 
nature  of  the  delusion  ;  but  making  the  same  assumption  as  wo  did 
before,  namely,  that  he  labors  under  such  partial  delusion  only,  and 
is  not  in  other  respects  insane,  we  think  he  must  be  considered  in 
the  same  situation,  as  to  respoTisibility,  as  if  the  facts  with  respect  to 
which  the  delusion  esnsts  were  real.  For  example,  if  under  the  influ- 
ence of  delusion,  he  supposes  another  man  to  be  in  the  act  of  attempting 
to  fake  away  his  life,  and  he  kills  that  man,  as  he  supposes,  in  self- do- 
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f&Mti  he  would  he  exempt  from  punishment.  If  his  delusion  wa$^  that 
the  deceased  had  inflicted  a  nerious  injury  to  his  character  andfortune^ 
and  he  killed  him  in  revenge  for  such  supposed  injury j  he  would  be  li* 
able  to  punishment. 

In  answer  to  the  fifth  question,  the  laat  question »  we  state  to  your 
Lordships,  that  we  think  the  medical  man,  under  the  circumstanoea 
supposed,  cannot  in  strictnces  be  asked  his  opinion  in  the  terms  above 
stated,  because  each  of  those  questions  involves  the  determination  of 
the  truth  of  the  facts  deposed  to,  which  it  is  for  the  jury  to  decide ; 
and  the  questions  are  not  mere  questions  upon  a  matter  of  science, 
in  which  case  such  evideuce  is  admissible.  But  where  the  facts  are 
admitted,  or  not  disputed,  and  tho  question  becomes  substantiuUy  one 
of  science  only,  it  may  be  convenient  to  allow  the  question  to  be  put 
in  that  general  form,  though  the  same  cannot  be  insisted  on  as  a  mat- 
ter of  right. 

In  tbe  leading  American  case  of  the  Coinm,  v,  Rogers 
(1  Mete.  500),  C.  J.  Shaw,  of  Mass.,  while  closely  follow- 
ing the  dictum  of  the  McNaughten  case,  went  a  step 
further  in  declaring  that  the  act  of  a  disordered  mind,  in- 
spired by  a  delusion  and  without  reference  to  its  instigat- 
ing motive,  might  operate  as  an  excuse  for  crime.  The 
following  are  his  words : 

"  A  person,  therefore,  in  order  to  be  punishable  by  law,  or  in  order 
that  his  punishment  by  law  may  operate  as  an  example  to  deter  others 
from  committing  crimiaal  acts,  under  like  circumstances,  must  have 
sufficient  memory,  intelligence,  reason  and  will,  to  enable  him  to  dis- 
tinguish between  right  and  wrong,  in  regard  to  the  particular  act 
about  to  be  done,  to  know  and  understand  tliat  it  will  bo  wrong,  and 
that  he  will  deserve  punishment  by  committing  it. 

This  is  necessary  on  two  grounds : 

Ist  To  render  it  just  and  reasonable  to  inflict  the  pnnishipent  on 
the  accused  individual,  and 

2d.  To  render  hia  punishment,  by  way  of  example,  of  any  utility 
to  deter  others  in  like  situation  from  doing  similar  acts,  by  holding  up 
a  counteracting  motive  in  the  dread  of  punishment,  whicb  they  can- 
not feel  and  comprehend. 


In  order  to  constitute  a  crime,  a  man  must  have  intelligence  and  ca- 
pacity enough  to  hare  a  criminal  intent  and  purpose ;  and  if  his  reason 
and  mental  powers  are  either  so  deficient  that  he  has  no  will,  no  oon- 
•cience,  or  controlling  mental  power,  or  if,  through  the  overwhelming 
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Tiolenoe  of  mental  diseaBe^  his  intellectual  power  is  for  the  time  oblit- 
erated, he  is  not  a  responsible  moral  agent,  and  is  not  punishable  for 
criminal  acts. 

But  these  are  extremes  easily  distinguished  and  not  to  be  mistaken. 
The  difSculty  lies  between  these  extremes,  in  the  cases  of  partial  in- 
sanity, WQcre  the  mind  may  be  clouded  and  weakened,  but  not  inca- 
pable of  remembering,  reasoning  and  judging,  or  so  perverted  by  in- 
sane delusions  as  to  act  under  false  impreRsions  and  influences.  In 
theee  cases,  the  rule  of  law  as  we  understand  it,  is  this:  A  man  is 
not  to  be  excused  from  responsibility,  if  ho  has  capacity  and  reason 
sufficient  to  enable  him  to  distinguish  between  right  and  wrong,  as  to 
the  particular  act  he  is  then  doing;  a  knowledge  and  consciousness 
that  the  a<:.t  he  is  doing  is  wrong  and  criminal,  and  will  subject  him 
to  punishment  In  order  to  be  responsible,  he  must  have  sufficient 
power  of  memory  to  recollect  the  relation  in  which  he  stands  to  oth- 
ers, and  in  which  others  stood  to  him  ;  that  the  act  he  is  doing  is 
contrary  to  the  plain  dictates  of  justice  and  right,  injurious  to  others, 
and  a  Tiolation  of  the  dictates  of  duty.  On  the  contrary,  although 
he  may  be  laboring  under  partial  insanity,  if  he  still  understands  the 
nature  and  character  of  his  act,  and  its  consequences;  if  he  has  a 
knowledge  that  it  is  wrong  and  criminal,  and  a  mental  power  suffic- 
ient to  apply  that  knowledge  to  his  owu  case,  and  to  know  that  if  he 
does  the  act  he  will  do  wrong,  and  receive  punishment,  such  partial 
insanity  is  not  sufficient  to  exempt  him  from  responsibility  for  crimi- 
nal acts.  If,  then,  it  is  proved  to  the  satisfaction  of  the  jury,  that  the 
mind  of  the  accused  was  in  a  diseased  and  unsound  state,  the  question 
will  be,  whether  the  disease  existed  to  so  high  a  degree,  that,  for  the 
time  being,  it  overwhelmed  the  reason,  conscience  and  judgment,  and 
whether  the  prisoner,  in  committing  the  homicide,  acted  from  an  irre- 
sistible and  nucontrollable  impulse ;  if  so,  then  the  act  was  not  the 
act  of  a  voluntary  agent,  but  the  involuntary  act  of  the  body  without 
the  concurrence  of  a  mind  directing  it. 

The  chnracter  of  the  mental  disease  relied  upon  to  excuse  the  ac- 
cnaed  in  this  case  is  partial  insanity,  consisting  of  melancholy,  accom- 
panied by  delusion.  The  conduct  may  be  in  many  respects  regular, 
the  mind  acute,  and  the  conduct  apparently  governed  by  rules  of  pro- 
priety, and  at  the  same  time  there  may  be  insane  delusion  by  wliich 
the  mind  is  perverted.  The  most  common  of  these  cases  is  that  of 
tnonojnania,  when  the  mind  broods  over  one  idea,  and  cannot  be  reas- 
oned out  of  it.  This  may  operate  as  an  excuse  for  a  criminal  act  in 
one  or  two  modes.  Either  the  delusion  is  such  that  the  person  under 
its  influence  has  a  real  and  firm  belief  of  some  fact,  not  true  in  itself, 
but  which»  if  it  were  true,  would  excuse  hia  act ;  as  where  the  belief  ia 
53 
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that  the  party  killed  had  an  immediate  design  upon  his  life,  and  un- 
der that  belief  the  insane  man  killed  him  in  supposed  self-defe&se. 
A  common  instance  is  where  he  fully  believes  that  the  act  he  is  doing 
is  done  by  the  immediate  command  of  God,  and  he  acts  under  the 
deluaire  but  sincere  belief  that  what  he  is  doing  is  by  the  command 
of  a  Buperior  power,  which  supersedes  all  human  laws,  and  the 
of  Nature,  or 

2d.  This  state  of  delnsion  indicates  to  an  experienced  person 
the  mind  is  in  a  diseased  state,  that  the  known  tendency  of  that  di«* 
eased  state  of  the  mind  is  to  break  out  into  sudden  paroxysms  of  vio- 
lence, venting  itself  in  acts  of  homicide,  or  other  violent  acta  toward 
friend  or  foe  indiscriminately,  so  that,  although  there  were  no  previoai 
indications  of  violence,  yet  the  subsequent  act,  connecting  itself  with 
the  previous  symptoms  and  indications,  will  enable  an  experienced 
person  to  say  that  the  outbreak  was  of  such  a  character ;  that  for  the 
time  being  it  must  have  overborne  memory  and  reason  ;  that  the  act 
was  the  result  of  the  disease,  and  not  of  a  mind  capable  of  choosing; 
in  short,  that  it  was  the  result  of  uncontrollable  impulse,  and  not  of 
a  person  acted  upon  by  motives,  and  governed  by  the  will. "  ^H 

I 
The  case  of  The  People  v.  Kleim  (1  Edm.  S.  C.  13)  wm 
the  first  one  in  New  York  in  which  judicial  cognizance  was 
taken  of  the  fact  that  moral  liberty  ia  not  always,  nor  nec- 
essarily the  ac<.'oiupamment  of  a  correct  intellectual  appre- 
hension of  an  act  on  the  part  of  the  insane.  There  it  was 
held  that  the  prisoner  "  must  know  that  the  act  was  wrong 
and  punishable,  and  be  able  to  compare  and  choose  between 
doing  it  and  not  doing  i^."  In  the  subsequent  case  of  the 
People  V.  MoFarlaTid  (8  Ahh.  Pr.  \^N,  >S]  57),  an  approxi- 
mation to  this  wise  and  scientifically  correct  opinion  was 
made,  but  not  sufficiently  so  to  cover  the  real  question  in 
issue.  The  whole  of  this  progress,  however,  has  been  swept 
away  by  the  opinion  rendered  by  our  highest  appellate 
court  in  Flanagan  v.  The  People  (52  N.  T.  467,  A.  D. 
1873).  This  decision  has  reverted  us  to  legal  tests  of  crim- 
inal responsibility  which  courts  in  other  States  are  every- 
where discarding  as  unsound^  because  against  evidence, 
and  it  has  accordingly  placed  our  criminal  jurisprudence 
far  in  the  rear  of  our  equity,  in  a  field  where  both  should 


GBOCINAL  BESPONSIBILITY  OF  THK  INSANE.    419 

walk  abreast.  (Gomm.  v.  HasheU^  2  Brewster ^  401 ;  State 
V.  Jones,  50  N.  H.  370  ;  Stevens  v.  State,  31  Lid.  485 ;  State  v. 
Felter,  25  /cwa,  67  ;  Anders(m  v.  TA^  State^  43  Cbwi.  514.) 
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Insanity  being  in  its  essence  purely  a  question  of  fact, 
while  in  its  application  to  human  responsibility  it  becomes 
a  mixed  question  both  of  law  and  fact,  it  is  not  surprising 
that  the  common  law  should  have  failed  to  give  It  any  status 
as  a  class  distinction  upon  which  to  establish  a  series  of 
distinct  presumptions.  '*  Insanity/*  says  Prof.  Amos  (^Scir 
ence  of  Law,  p.  107),  "in  the  largest  sense  of  the  term  as 
used  for  legal  purposes,  is  a  temporary  or  permanent  dis- 
order of  the  relations  between  the  mental  and  physical 
functions  of  man,  of  such  a  nature  as  to  destroy  the  value 
of  cuiTent  presumptions,  founded  on  those  relations  as  ex- 
isting in  a  state  of  health."  And  further  on  this  same 
high  authority  says,  that  "  for  judicial  purposes,  insanity 
is  merely  a  term  to  cover  a  certain  class  of  exceptions  from 
the  current  presumptions  as  to  persons  of  a  certain  age, 
who  are,  other  circumstances  being  favorable,  competent 
to  foresee  the  consequences  of  theii'  acts."     (/i.  108.) 

This  philosophical  rationale  of  the  position  accorded  to 
insanity  in  the  field  of  jurisprudence  will  prepare  us  to 
see  why  its  existence  as  a  fact  within  the  scope  of  legal 
evidence  has  at  times  been  so  difficult  to  establish  that  it 
would  be  unsafe  on  mere  hypothesis,  or  even  negative  proof, 
to  permit  it  to  sweep  away  long  settled  presumptions.  In 
a  problem  so  purely  medical,  the  legal  recognition  of  in- 
sanity must  and  can  only  reflect  the  current  medical  opin- 
ions of  the  day.  And  since  medical  evidence  often  differs 
widely  as  to  the  degree  and  effects  of  this  disease  upon 
human  character,  it  is  only  in  proportion  as  our  knowl- 
edge of  it  has  become  more  exact  and  our  deductions  upon 
its  consequences  more  accurate  that  it  has  vindicated  its 
claim  to  a  status  in  the  field  of  Municipal  Law. 
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Indeed,  it  is  only  within  comparatively  modem  times 
that  a  lunatic  was  adequately  protected  in  his  person,  or 
could  avoid  at  law  an  act  procured  from  him  through  fraud 
and  duress.  Even  as  late  as  Blaokstone's  day  this  princi- 
ple of  non-protection  was  not  wholly  discarded  by  English 
courts,  and  he  speaks  of  it  as  only  "  restrained,"  not  ex- 
ploded, because  it  was  in  truth  settled  law.  Thus  he  says : 
**  The  maxim  that  a  man  shall  not  stultify  himself,  hath 
been  handed  down  as  settled  law,  though  later  opinions, 
feeling  the  inconvenience  of  the  rule,  have,  in  many  points, 
endeavored  to  restrain  it."  (^Commenfs  Book,  2d,  p,  291 ; 
Ckmiber'li,  469  ;  3  Mod.  310.)  And,  it  is  only  in  our  day 
that  Chancellor  Kent  could  affirm  that  "the  princijile  ad- 
vanced by  Littleton  &  CoiOE,  that  a  man  shall  not  be  hear4 
to  stultify  himself,  has  been  proj>erly  exploded,  as  l>ei 
manifestly  absurd  and  against  natural  justice,"  (Go 
m-enfSy  vol.  2,  jo.  594.) 

The  attempt  to  establish  a  legal  test  of  insanity,  founded 
on  so  variable  a  symptom  as  delusion,  is  another  illustra- 
tion of  the  confusion  into  which  the  efEort  to  set  a  legal 
boundary  around  the  operations  of  a  physical  law  always 
eventuates.  Such  errors  belong  to  the  infancy  of  knowl- 
edge in  any  department  of  physical  science.  They  are  the 
beginnings  only  of  a  glimmering  of  the  disk  of  truth  as 
seen  in  the  early  dawn  of  a  scientific  day.  Later,  and  as 
the  meridian  light  reaches  us,  we  discover  that  no  single 
symptom  marks  any  disease,  any  more  than  a  single  feattire 
establishes  a  human  character.  Then  it  is  we  begin  to 
discover  that  all  physical  facts  are  the  result  of  the  grou 
ing  of  various  factors,  and  that  every  thing  relating 
human  organization  or  conduct  is  expressive  of  unity  only 
in  spirit  and  design,  and  of  plurality  always  in  constitu 
tion  and  physiognomy.  In  nothing  can  a  more  strikin 
illustration  of  this  error  of  establishing  a  legal  test  of  i 
sanity  be  found  than  in  the  settled  adoption  of  delusion 
as  a  presumption  of  testamentary  incapacity,  and  its  aim- 
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ultaneous  rejection  in  cases  of  doubtful  criminal  responsi- 
bility. No  good  reason  ever  has  and  none  ever  can  lie 
given  why,  in  the  language  of  'Judge  Doe,  "  what  was  a 
test  of  infallible  mental  disease  in  u  man  when  he  disin- 
herited his  child,  was  no  test  of  mental  disease  in  liim 
when  he  dei>rived  his  child  of  life."  (State  v.  Pike^  49 
N.  H.  434.) 

When  Lord  Erskints,  therefore,  in  the  celebrated  Had- 
field  case  (27  IIow.  St.  Ti\  1281),  laid  down  the  doctrine, 
which  was  subsequently  so  generally  followed,  that  "de- 
lusion, when  there  is  no  frenzy  or  raving  madness,  is  the 
true  character  of  insanity,  and  when  it  cannot  be  predi- 
cated of  a  man  standing  for  life  or  death,  he  ought  not,  in 
my  opinion,  to  be  acquitted,"  he  introduced  a  rule  based 
upon  medical  opiuious  of  insanity  that  are  no  longer  ten- 
able, and  which  only  an  obstinate  consistency,  willfully 
ignoring  all  proofs  to  the  contrary,  clings  to  as  a  cherished 
idol.  Now,  the  concurrent  testimony  of  all  experts  in  in- 
sanity is  to  the  effect  that  many  persons  notoriously  insane 
exhibit  no  delusions.  {Blaiidford  on  Insanity^  p.  809.) 
And  Dr.  Ray,  after  reviewing  the  right  and  wrong  tests  in 
the  abstract  and  the  concrete,  aa  also  the  test  of  delusion, 
comes  to  this  indisputable  conclusion.  "It  appears  then, 
that,  as  a  test  of  responsibility,  delusion  is  no  better  than 
those  before  mentioned.  The  truth  is,  there  is  no  single 
character  which  is  not  equally  liable  to  objection,"  (^Med, 
Jnr,  of  Im.^  §  24.)  The  leading  authority  of  continental 
Europe,  the  late  Prof,  GRFEsmaER,  affirms  this  doctrine  in 
the  following  still  more  striking  words,  viz. :  **  The  presence 
of  a  delusion  is  not  at  aU  necessary  to  constitute  an  indi- 
vidual insane,  even  in  the  narrowest  sense  of  the  tenu  (in 
contradistinction  to  single  disturbance  of  the  affective  sen- 
timents). In  many  cases  no  special  delusion  is  present,  or 
at  least,  there  is  none  exhibited,  but  the  sentiments,  dispo- 
sitions and  conduct  are  altered  in  a  morbid  ^manner,  and 
owing  to  a  morbid  state  of  the  brain  the  individual  is  in- 
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fluenced,  so  that  the  healthy  faculty  of  judgment  is  ob- 
scured, the  intelligence  formally  involved  and  the  spirit 
held  in  bond."  (Mental  Path.  Sydenham  Society^  E(JPn, 
§  72,  p.  118.) 

But  the  strongest  argument  against  the  establishment  of 
any  legal  test  of  insanity  must  ever  rest  in  the  fact  that 
insanity  can  never  be  defined  even  as  a  physical  condition. 
We  must  ultimately  repose  upon  a  description  alone  of  its 
effects,  as  so  many  departures  from  the  usual  habits  of 
thought,  conduct  or  feeling  of  an  individual  In  no  one 
must  we  expect  U)  find,  nor  shall  we,  a  series  of  identical 
results  occurring  either  in  chronological  order,  or  in  inten- 
sity of  manifestation.  A  noisy  di'unkard,  though  delirious, 
is  not  nearly  as  insane  as  many  a  quiet,  moping  melan* 
cholic,  whose  mind  is  heaving  in  disordered  action.  In 
Qu^en  v.  Oxford^  Dr.  Chowne  testified,  that  patients  are  ^ 
often  impelled  to  commit  suicide  without  any  motive^f 
(J./171.  Reg,  1840,  Part  2,  p.  262);  and  in  Queen  v.  Jf<?" 
Na^tgliten,  Dr.  Monro  testified  that  insanity  may  exist  ! 
without  any  delusion — and  with  a  moral  perception  of 
right  and  wrong,  and  that  this  was  very  common ;  that 
person  may  be  inaane  and  yet  capable  of  managing  his  af- 
fairs, etc.  {Ann.  Reg.,  Part  2,  p,  350.)  Again,  in  Qii^en  v. 
Pate,  Dr.  Conolly,  the  very  highest  authority  in  Europe 
at  that  time,  testified,  that  the  prisoner  was  of  unsound 
mind,  but  that  he  did  not  suffer  from  any  particular  delU'^i 
sion  ;  and  that  he  was  well  aware  he  had  done  wrong  and' 
regretted  it.  Dn  Monko  fully  sustained  Dr.  Conolly's^ 
testimony,  saying:  "I  agree  with  Dr.  Conolly,  that  he  is 
not  laboring  under  any  specific  delusion,  I  think  he  may 
have  known  very  well  what  he  was  doing  and  have  known  j 
that  it  was  very  wrong,  but  it  frequently  happens  with 
persons  of  dise,ased  mind  that  they  will  perversely  do  what  p 
they  know  to  be  wrong."     {Av/n,  Reg,y  1850,  p.  331.)       ^| 

It  seems  needless  to  multiply  authorities  upon  a  subject 
which,    involving   a   purely   scientific   fact  like    insanity, 
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must  be  admitted  to  be  more  properly  cognizable  by  those 
wlio  have  made  a  special  study  of  that  disease,  than  by 
non-experts.  And  if  a  fact,  indefinable  in  itself,  as  insan- 
ity is  conceded  to  be,  is  not  reducible  to  a  fact  in  law,  then 
"  it  is  unfortunate  that  courts  should  maintain  a  contest 
with  science  and  the  laws  of  nature  upon  a  question  of 
fact  which  is  within  the  province  of  science  and  outside 
the  domain  of  law."  {I^erI}oB,J.fm.J3oardmanv,  Wood' 
many  47  iV.  H.  150.) 

The  whole  question  of  criminal  responsibility  is  thus  seen 
to  turn,  at  common  law,  not  upon  this  or  that  form  of  in- 
sanity ;  not  upon  delusion,  nor  upon  knowledge  of  right  or 
wrong,  or  any  other  single  test  either  moral  or  intellectual, 
but  upon  the  only  basis  upon  which  man  is  made  a  respon- 
sible being  either  Ijefore  God  or  before  the  law,  viz. :  the 
possession  of  power  over  his  own  mind  in  action  (compos 
9nenti8)y  which,  when  lost,  leaves  him  an  automaton,  to  be 
governed  wholly  by  the  dominating  power  of  sin  or  disease. 
This  was  the  view  e\*idently  taken  by  Chief  Justice  Per- 
LEY,  of  New  Hampshire,  in  ih^  State  \.  Pihe  (49  N.  K  399), 
when,  in  charging  the  jury,  he  said,  that  "neither  delusion, 
nor  knowledge  of  right  and  wrong,  nor  cunning  in  planning 
and  executing  the  killing,  and  escaping  or  avoiding  detec- 
tion ;  norability  to  recognize  acquaintances,  or  to  labor,  or 
to  transact  business,  or  to  manage  affairs,  is,  as  a  matter  of 
law,  a  test  of  mental  disease ;  but  that  all  symptoms  and 
all  tests  of  mental  disease  are  purely  matters  of  fact  to  be 
determined  by  the  jury." 

An  hour's  conversation  with  the  insane  in  any  asylum 
will  suffice  to  show  that  delusions  are  not  omnipresent, 
and  that  the  knowledge  of  right  and  wrong  is  common  in 
all  forms  of  mental  unsoundness  outside  of  idiocy  and  de* 
mentia.  All  experts  in  insanity  affii'm  this,  and  it  has  also 
been  put  upon  record  in  the  most  emphatic  manner.  Thus : 
At  the  annual  meeting  of  the  British  Association  of  Medi- 
cal Officers  of  Asylums  and  Hospitals  for  the  Insane,  held 
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in  London,  July  14^  1864,  at  which  were  present  fifty-four 
medical  officers,  it  was  unauimoualy 

Resohedy  "That  so  much  of  the  legal  test  of  the  men- 
tal condition  of  an  alleged  criminal  lunatic  as  renders  him 
a  responsible  Jigent,  because  he  knows  the  difference  be- 
tween right  and  wrong,  is  inconsistent  with  the  fact,  well 
known  to  every  member  of  this  meeting,  that  the  power 
of  distinguishing  between  right  and  wrong  exists  very 
frequently  among  those  who  are  undoubtedly  insane,  and 
is  often  associated  with  dangerous  and  uncontrollable  de- 
lusions." 

In  the  case  of  The  People  v.  Kleim  (1  Edmonds,  28  n.), 
Judge  Edmonds  thus  illustrates  the  value  of  the  right  and 
wrong  test  when  speaking  of  the  defendant ;  "  He  knew 
the  act  was  wrong,  yet  he  was  insane.  The  act  of  piling 
up  shavings,  fastening  the  woman  in  her  hut,  and  forcing 
her  back  into  the  flames  was  not  *an  involuntary  act  of 
the  body  without  the  conciurence  of  a  mind  dii'ecting  it,' 
yet  he  was  insane.  He  knew  the  *  act  was  contrary  to  the 
plain  dictates  of  Justice  and  right,  injurious  to  others,  and 
a  violation  of  the  dictates  of  duty,'  yet  he  was  insane. 
He  knew  '  he  was  acting  contrary  to  law,'  yet  he  was  in- 
sane. He  knew  *  the  act  was  one  he  ought  not  to  do,'  yet 
he  was  insane." 

The  error  into  which  so  many  of  the  foregoing  tests  of 
insanity  have  led  courts  endeavoring  to  apply  them  to  prac- 
tice, has  arisen  from  overlooking  the  general  legal  import 
of  the  term  -non  conipos  viertfis.  If  we  accept  the  term 
"unsound  mind"  as  a  generic  one,  and  that  certainly  was 
the  original  meaning  given  to  it  by  Cokk,  where  he  says 
*^noTi  compos  meiitu  explaineth  the  true  sense,  and  calleth 
him  not  a?/ienSy  demens^  furiosvs^lunatkniH,  fatuua^  atidt'U^ 
or  the  like,  for  non  €o?npos  mentis  is  most  sure  and  legal,'' 
(Cfafe  Liu.  246  a),  we  shall  have  no  difficulty  in  adopting 
it  by  legal  implication  to  all  forms  of  unsound  mind  with 
or  without  the  presence  of  delusions.     All  that  the  ety- 
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mology  of  tLe  term  non  compos  mentis  means  at  law  is, 
"  a  miud  without  power  of  coutrolliug  itseK  in  action/'  by 
reason  of  any  cause  not  self  produced.  Hence,  intoxica- 
tion or  gi^"ing  way  to  the  violence  of  temper  do  not  consti- 
tute a  man  jion  oovipos  in  the  eye  of  the  law. 

In  Comm,  v.  Haskell^  Brewster,  J.,  said,  that  "the  true 
test  in  all  cases  lies  in  the  word  'power/  Has  the  defend- 
ant in  a  criminal  case  the  power  to  distinguish  right  from 
wrong,  and  the  power  to  adhere  to  the  right  and  avoid  the 
wrong?"  (2  Brewster^  ^ai.)  This  was  an  affirmance  of 
the  doctiine  laid  down  in  PeopU  v.  Kleim,  before  cited — 
a  doctrine  which  is  receiving  indorsement  in  proportion  as 
the  solidity  of  its  foundations  is  brought  to  the  notice  of 
courts.  {SteveJis  v.  State,  31  lad,  485  ;  State  v.  belter,  25 
J&wa^  67  ;  Cb'm.  v.  Harty  2  Brewster,  546  ;  Andersen  v. 
State,  43  Conn,  514;  Roberts  v.  People,  19  xMick  401.) 

In  People  v.  StUhnan,  tried  at  the  Monroe  Oyer  and 
Terminer,  March  Term,  1877,  Judge  Dwrorrr  in  his  charge 
to  the  jury  said:  "According  to  the  law  of  the  State 
which  governs  you  and  me  in  our  relations  to  this  case,  a 
man  is  accountable  for  the  act  which  he  performs,  unless 
his  insanity  be  of  such  a  character  as  that  by  reason  of  a 
fixed  disease  of  the  mind  he  is  deprived  either  of  con- 
sciousness of  the  act,  or  of  the  knowledge  of  the  moral 
and  legal  quality  and  character  of  the  act  which  he  com- 
mits, or  by  some  disease  of  his  mental  nature  is  deprived 
of  the  ordinary  power  of  volition  to  will  that  which  he 
knows  to  be  right.  That  is  the  legal  standard  by  which 
you  are  to  be  governed.  Was  his  mind  so  far  affected  by 
fixed  disease  as  that  he  was,  at  the  time  he  committed  the 
act,  deprived  either,  first,  of  consciousness  that  he  did  the 
act,  or  secondly^  was  deprived  of  the  power  to  judge  the 
moral  and  legal  character  of  the  act  which  he  committed ; 
was  unable  to  Judge  that  the  act  was  morally  wrong,  or 
that  it  was  legally  wrong,  or  that  it  subjected  him  to  the 
penalty  of  the  law ;  or   thirdly,  was  absolutely  deprived 
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by  mental  disease  of  the  power  to  will  and  to  do  that  which 
he  knew  to  be  right." 

It  will  be  noticed  that  in  these  instructions  to  the  jury 
Judge  DwiQHT  introduced  the  element  of  power  over  adf^ 
to  choose  tlw  right  wnd  avoul  the  wroruj,  as  a  necessary  pre- 
requisite to  responsibility.  This  is  unquestionably  sound 
doctrine,  and  it  is  accoixlingly  most  unfortunate  that  the 
Court  of  Appeals  should  have  entirely  overlooked  it  in 
theii*  latest  decision  upon  this  point  as  given  in  Flanagan 
V.  The  People.  From  the  days  of  Sockates  down  to  those 
of  yir  William  Hamilton,  no  mental  philosopher  has  ever 
taught  that  knowledge  of  a  moral  relation  implied  any 
thing  more  than  an  act  of  reflection  consequent  upon  per- 
ception. But  nothing  in  practical  experience  shows  that 
knowledge  of  a  thing  implies  either  the  will  to  act  upon 
it,  or  the  power  to  act  upon  it  even  as  a  matter  of  choice.  ^ 
There  are  states  of  mental  catalepsy  in  which  the  will  can-  ^| 
not  act,  although  the  perception  be  perfect.  The  knowl-  ^^ 
edge  of  right  and  wrong  may  be  good  enough,  but  the 
power  to  choose  may  be  paralyzed.  If  these  states  c^n  be 
shown  to  result  from  permanent  mental  disease,  why  should 
the  law  refuse  to  recognize  them  ?  When  the  court  there- 
fore say,  as  in  the  case  of  Flanagan,  that  the  law  does  not 
recognize  a  foi-m  of  insanity,  in  which  the  capacity  of  dis- 
tinguishing right  from  wrong  exists  without  tlie  power  of 
choosing  between  them,  does  it  not  attempt  to  legislate 
what  the  law  of  nature  shall  be,  rather  than  to  decide  ac- 
cording to  what  it  is  ? 

It  would  seem  under  the  shadow  of  these  views,  already 
so  well  certified  to  us  by  experts  as  correct  expressions  of 
mental  laws,  and  already  adopted  by  courts  of  co-equal 
authority  vn^  our  own,  that  the  proper  manner  of  pre- 
senting cases  of  alleged  insanity  in  criminal  trials  to  a 
jury  is  to  require  them  to  determine  the  following  facts, 
viz, : 

First.  Whether  the  defendant,  at  the  time  of  the  alleged 
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crime,  had  mental  capjicity  sufficient  to  know  the  nature 
and  consequences  of  the  act  he  was  committing  ? 

Second.  Whether,  if  he  did  bo  know  them,  he  had  a  felo- 
nious intent  in  committing  the  act  ? 

TJiird.  Whether,  knowing  the  nature  and  consequences 
of  the  act,  he  had  the  power  to  choose  between  doing  or 
not  doing  it  ? 

Fcyit/rtlh.  Whether,  supposing  he  had  lost  the  power  of 
choosing  between  right  and  wrong  in  reference  to  the  par- 
ticular act,  he  had  lost  that  power  through  duease^  and  not 
through  intoxication,  violent  anger,  or  any  form  of  eelf- 
produced  mental  convulsion  ? 

In  measuring  criminal  responsibility  by  the  quality  of 
the  act  committed,  and  graduating  penalties  according  to 
the  evil  intent  evinced,  the  law  aims  at  deterring  sane 
minds  from  the  commission  of  crime.  But  such  consider- 
ations do  not  weigh  with  the  insane  as  preventives  to  vio- 
lence. Those  so  disposed  ai^e  under  duress  to  a  power 
su{>erior  to  any  influences  of  a  self-directing  character. 
Hence,  we  cannot  apply  the  same  standard  of  moral  nor 
legal  responsibility  to  them,  even  when  they  exhibit  malice, 
revenge,  cunning  or  cruelty  in  their  acts,  because  the  legal 
idea  of  malice  implies  sanity,  and  when  that  has  once  de- 
parted, it  carries  with  it  all  degrees  of  moral  classification. 
When  fi'ee  to  act,  as  disease  impels  them,  the  insane  may 
exhibit  every  evil  passion  of  our  nature  ^vitbout  adding  a 
feather's  weight  to  the  wrongfulness  of  their  actions.  Dr. 
Maudsley  simply  repeats  the  experience  of  all  observers 
when  he  says  that,  "a  person  does  not,  when  he  becomes 
insane,  take  leuve  of  his  human  passions,  nor  cease  to  be 
affected  by  ordinary  motives ;  and  when  he  acts  from  one 
of  these  motives,  he  does  not,  by  doing  so,  take  leave  of 
his  insanity ;  if  he  kills  some  one  out  of  revenge  for  an 
imagined  injury,  he  is  still  a  madman  taking  his  revenge." 
(^Maudsley J  Repon^ihU/ity  in  Mental  Diseaseyp.  198.) 

We  thus  see  that  legal  tests  of  criminal  responsibility^ 
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adapted  to  the  sane,  have  no  significance  whatever  when 
applied  to  the  insane. 

In  an  early  case  in  this  State  the  doctrine  of  lucid  in- 
terval was  applied  to  criminal  responsibility,  and  it  was 
there  LeUl  that  a  party  might  be  punished  for  a  criminal 
act  committed  during  this  period.  (^Clark's  casSy  1  C,  H, 
Sec,  176.)  This  was  pushing  the  principle  of  legal  re- 
sponsibility to  greater  lengths  than  can  be  justified  under 
any  doctrine  of  the  legal  consequences  of  insanity  now 
deemed  authoritative.  Nor  has  it  ever  been  re-affirmei  It 
is  true  that  Shelford  {on-  Jyiinaci/j  p,  585)  states  it  as 
though  it  were  an  established  rule,  but  he  cites  no  author- 
ity in  Buppoi't,  and  the  preponderance  of  evidence  is  against 
its  acceptance.  It  is  manifest  that,  besides  the  diflicultj' 
always  besetting  the  attempt  to  prove  a  lucid  interval,  it 
would  not  follow,  even  if  established,  that  the  party  was 
a  fi'ee  moral  f^ent;  for  he  might  have  a  return  to  lucidity, 
without  coiTesponding  power  to  control  his  conduct  under 
even  slight  excitement. 


BnnDBN  OP    PROOP. 

The  definition  of  the  crime  of  murder  at  common  law, 
as  given  by  Coke  (3  InsL  47  ),  and  by  Hale  (1  P.  C,  425), 
is  **  when  a  peraon  of  sound  mind  and  discretion  unlaw- 
fully killeth  any  reasonable  creature  in  being  and  under 
the  King's  peace,  with  malice  aforethought,  either  express 
or  implied."  It  is  e\ddent  from  the  fii'st  t^rm  of  the  defi- 
nition that  no  indictment  can  be  sustained  i^ainst  a  person 
found  wanting  in  this  pre-requisite  of  all  responsibility. 
Notwithstanding,  therefore,  the  legal  presumption  of  sanity 
as  the  habitual  condition  of  mankind,  it  is  every^vhere 
recognized  that  the  sanity  of  the  prisoner's  mind  must  be 
made  out  affirmatively  upon  the  trial  as  part  of  the  case 
for  the  prosecution.  Both  sanity  as  well  as  the  killing  are 
essential  ingredients  in  the  crime  of  murder,  and  since  the 
latter  cannot  be  presumed  but  must  always   be  proved, 
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there  would  seem  to  be  no  good  reason  why  the  former 
should  be  taken  for  granted  as  a  matter  of  course.  In 
cases  of  disputed  identity,  it  seems  to  be  clear  on  principle 
that  the  burden  of  jiroof  rests  on  the  government  There 
is  no  lack  of  authorities  to  sustain  this  doctrine.  i^Fife  v. 
(hmm.,  29  Pmn.  Si,  429;  Hopper  v.  People,  31  lit 
893  ;  Miller  v.  People,  39  IK  458 ;  Cwnm,  v.  McKie,  1 
Gray^  61,  as  annotated  in  Bennetth  Lead,  Or.  Ca^.^p.  304.) 
And  in  cases  of  mur<ler  eveiy  ingredient  of  the  crime  must 
be  proved.  For  the  Imrden  of  proof  is  necessarily  on  the 
party  having  the  affirmative.  In  State  v.  Pike  (49  N,  H> 
431,  442),  it  was  held  that  "the  State  was  required  to  prove 
the  allegation  of  malice,  as  well  as  every  other  material 
averment,  beyond  all  reasonable  doubt."  The  court  re- 
affirmed the  doctrine  laid  down  in  State  v.  Bwrtlett  (43  N, 
H,  224),  that  presumptions  of  sanity  and  of  malice  are 
presumptions  of  fact  (and  not  of  law)  that  do  not  change 
the  burden  of  proof,  but  merely  authorize  the  jury  to  find 
sanity  and  malice  without  any  direct  testimony  of  witnes- 
ses upon  these  points.  In  other  words,  that  they  are  pre- 
sumptions of  fact  to  be  paased  upon  by  the  jury  according 
to  the  preponderance  of  evidence  before  them. 

In  State  v.  Marlei'  (2  Ala,  43),  it  was  held  that  if  the 
jury  entertain  a  reasonable  doubt  of  the  prisoner's  sanity, 
he  should  be  acquitted.  (See,  also,  People  v.  Garhatt,  17 
Mich,  9  ;  Polk  v.  Tlie  State,  19  Lid.  170;  Chase  y.  People 
40  III  352;  Ogletree  v,  Stat^,  28  Ala.  692.) 

In  Gomjn,  v.  Pkldy  (7  Gray,  583),  the  court  expounded 
the  true  rule,  now  suppoi-ted  by  the  weight  of  American 
authorities,  which  is,  that  the  burden  of  proving  that  the 
prisoner  was  of  sane  mind  when  he  committed  the  act  is 
on  the  government,  but  as  it  ia  a  presumption  that  all  men 
are  of  sane  mind,  this  presumption  sustains  the  buixien  of 
proof  until  it  is  rebutted  and  overcome  by  satisfactory 
evidence  to  the  contrary.  The  government  is,  therefore 
not  bound  to  offer  any  positive  evidence  of  sanity   at  the 
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opening  of  the  case ;  but  if  the  defendant  introduces  any 
evidence  of  insanity,  the  prosecution  may  reply  by  evi- 
dence of  sanity.  (See,  also,  Ciwiw.  v.  Heathy  11  Oray^  303.) 

This  was  the  ground  taken  in  People  v.  McCwiin  (16  JV[ 
Y.  70),  by  the  Court  of  Appeals,  where  the  subject  was 
carefully  examined,  and  it  was  held  to  be  error  in  a  judge, 
on  a  trial  for  murder,  to  rule  that  "  the  question  of  insanity 
is  matter  of  positive  defense  to  be  affirmatively  proved,  a 
failure  to  prove  which  (like  the  failure  to  prove  any  other 
fact),  is  the  misfortune  of  the  party  attempting  to  make 
the  proof;  and  the  act  being  plainly  committed  by  the 
prisoner,  and  the  defense  set  up  on  his  part  that  he  was  in- 
sane, the  burden  of  proof  is  shifted.  As  sanity  is  the 
natural  state,  there  is  no  presumption  of  insanity,  and  the 
defense  must  be  proved  beyond  a  reasonable  doubt."  But 
the  principle  laid  down  in  this  case,  as  in  Comm,  v.  Eddy^ 
always  rests  upon  the  assumed  fact  that  there  must  have 
been  some  ground  for  doubting  the  prisoner's  sanity,  other- 
wise, and  as  an  abstract  proposition,  it  cannot  be  sustained. 
{Walter  Y.  T1i£ People,  32  JV;  T.  164;  QBrieii  v.  The 
People,  48  £a/rk  280 ;  Waryner  v.  The  People,  2  K  Y. 
685.) 

These  principles,  supported  as  we  have  seen,  by  many 
authorities,  have  now  become  a  general  rule  in  the  law  of 
evidence.  They  are  a  recognition  of  the  fact  that  while 
there  is  ground  for  the  presumption  that  all  men  are  sane 
until  the  contrary  is  proved,  that,  after  all,  is  only  a  pre- 
sumption of  fact,  and  not  of  law,  and  as  such  may  be 
passed  upon  by  the  jury  like  any  other  material  averment 
in  the  indictment.  But  since  without  sanity  there  can  be 
no  legal  malice,  and  without  malice  there  can  be  no  legal 
guilt  amounting  to  murder,  it  becomes  essential  that  so  es- 
sential a  basis  of  responsibility  as  sanity  should  be  proved 
affirmatively,  the  moment  it  ia  substantially  denied.  In 
the  latest  reported  case  of  State  of  Kansas  v.  Orawford 
{Am.  Law  Meg,,  Jan,,  1875,  Vol,  14,  p,  21),  it  was  held 
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that  the  defendant  is  never  required  to  prove  that  he  ia 
not  guilty  by  proving  that  he  is  insane,  but  the  State  mast 
always  prove  that  the  defendant  is  guilty  by  proving  that 
he  is  sane.  It  is  true  that  the  State  is  not  required  in 
the  first  instance  to  introduce  evidence  to  prove  sanity,  for 
the  law  presMmQapr ir/ia facie  that  all  pei-sons  are  sane; 
and  this  presumption  of  sanity  takes  the  place  of  evidence 
and  proves  sanity  in  the  first  instance.  It  answers  for  evi- 
dence of  sanity  on  the  part  of  the  State.  But,  if  other 
evidence  is  introduced  which  tends  to  shake  this  presump 
tion,  the  jury  must  then  consider  the  same  and  its  effect 
upon  the  main  issue  of  guilty  or  not  guilty, 

LETTEKS   AS   CIBC  UM8TANTIAL    EVIDENCE   OP  INBAMTTY. 

In  seeking  to  establish  the  fact  of  insanity,  all  events 
relating  to  the  physical  and  mental  history  of  the  party 
are  admissible  in  evidence,  because  they  are  relevant  to  the 
fiu"therance  of  a  conclusion  which  must  ever  rest  upon  a 
midtitude  of  facts  more  or  less  explanatory  of  each  other. 
We  cannot,  therefore,  omit  any,  without  imperiling  the 
logical  sequence  belonging  to  it  as  a  cause,  or  a  proof  of  a 
mental  condition  not  otherwise  susceptible  of  explanation. 
Thus  the  history  of  his  physical  inheritance,  of  his  youth 
and  puberty,  of  diseases  or  accidents  encountered,  of  his 
habits  of  life,  of  his  general  demeanor  under  emergencies, 
are  all  evidential  facts  tending  to  explain  his  mental  status 
at  any  given  time,  (Gonmi.  v.  HmJcell,  2  JBrewst.  491.) 

Apart  from  these  proofs  of  active,  external  life,  there 
are  others  belonging  to  the  inner  and  introspective  states  of 
an  individual,  in  which  he  reveals  spontaneously  his  true 
mental  condition.  When  not  in  the  presence  of  others,  nor 
consequently  under  the  apprehension  of  self-exjKisure,  every 
human  being  is  more  or  less  lulled  into  a  fuU  abandonment 
of  himself  to  the  worship  of  his  mental  idols.  If  then  he 
writes  letters,  or  keeps  a  diary,  it  is  in  these  compositions 
that  we  shall  often  find  the  mirror  in  which  his  true  mental 
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condition  is  moat  accurately  reflected.  And  inasmuch  aa 
it  is  a  recognized  fact  that  letters  written  by  lunatics  under 
spontaneous  impulse,  are  among  the  best  indicia  of  their 
mental  condition ;  such  ]ettei*s  may  at  times  become  valua- 
ble corroborative  proofs  of  the  insanity  of  the  writer.  For 
while  they  are  not  per  se  evidence  of  the  facts  stated  in 
them,  yet  when  the  sanity  of  a  prisoner  is  involved,  it  has 
been  held  that  a  letter  written  by  him  prior  to  the  commis- 
sion of  the  alleged  offense  is  admissible  in  evidence  to 
throw  light  upon  the  condition  of  his  intellect  at  the  time 
the  act  was  charged.  And  if  it  be  shown  that  such  letter 
was  destroyed,  secondary  evidence  of  its  contents  should 
be  received  (State  v.  Kring^  64  Missov^ri,  odl ;  Wright  v, 
Tatham,  1  Ad.  &  El  3,  8;  7  lb,  313);  and  Mr. 
Greenleaf  commenting  upon  the  last  cited  case  says  unquali- 
fiedly that  "  letters  and  conversation  addressed  to  a  person  ^ 
whose  sanity  is  the  fact  in  question,  being  connected  in  evi. 
dence  with  some  act  done  by  him,  are  original  evidence  to 
show  whether  be  was  insane  or  not."  (1  Oreenl,  Ev.^  §  101.) 
If  this  be  80  then,  there  is  still  stronger  reason  for  admit- 
ting in  evidence  letters  written  by  him,  as  tending  to  reveal 
the  true  working  condition  of  his  mind  at  that  time. 


EFFECTS   07   AXC0H0LI3M    OK    DE0BEE8   OF   BESPOKSIBILITT. 

From  time  immemorial  voluntary  intoxication    has  al* 
ways  been  held  to  be  no  excuse  for  any  crime  committed 
while  under  its  iiiiiuence.     It  is  not,  therefore,  a  legal  d< 
fense  to  any  indictment^  since  it  does  not  affect  the 
character  of  the  crime,  and  in  homicide  is  not  material   IB 
detennining  whether  the  offense  is  murder  or  o] 
slaughter,  where  the  act  of  killing  is  established 
asmuch  as  there  are  various  results  of  'nttfiTJaaf' 
are  of  other  distui'bances  of  t 
been  found  necessary  to 
between  them, 
the  better  to  ap] 
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ity.  There  has  always  been  recognized  a  distinction  be- 
tween  crimes  committed  in  a  state  of  voluntary  intoxica- 
tion and  crimes  committed  by  one  suffering  from  the  results 
of  such  intoxication.  Thus,  in  People  v.  Rodgera  (18  iV] 
Y.  20),  the  court  observed  that  *'it  has  never  yet  been 
held  that  the  crime  of  murder  can  be  reduced  to  muiislaugh- 
ter  by  showing  that  the  perpetrator  was  drunk,  when  the 
same  offense,  if  committed  by  a  sober  man,  would  be  mur- 
der." Butj  in  respect  to  the  results  of  such  intoxication 
upon  the  mind,  the  court  further  on  said:  "If  it  (the  rea- 
son) is  perverted  or  destroyed  by  fixed  disease,  though 
brought  on  by  his  own  vices,  the  law  holds  him  not  ac- 
countable." This  condition  represents  insanity,  and  is 
only  incidentally  related  to  intoxication,  for  lewdness  might 
produce  it  or  any  other  abuse  of  the  bodily  functions. 

But  is  there  no  middle  ground  upon  which  intoxication 
or  its  results,  not  yet  recognizable  as  a  fixed  mental  disease, 
may  still  render  a  person  incapable  of  committing  a  crime 
of  a  certain  degree  ?  If  degrees  mean  any  thing,  they  mean 
capacity  in  the  perpetrator  to  reach  them  in  execution  of 
his  design.  Suppose  that  capacity  be  wanting,  what  mat- 
ters it  how  the  incapacity  arose,  provided  it  was  not  vol- 
untarily self  produced  ?  A  man  does  not  voluntarily  ^to- 
dnce  mania  a potu  or  deUriiwi  tremens,  and  the  law  says 
of  both  that  they  are  diseases  of  the  mind  destroying  re- 

■  Bponsibility.  Yet  both  are  the  outcome  of  intoxication 
and  both  are  associated  with  voluntary  intoxication  as  their 
parent  cause.  At  this  point,  however,  the  immediate  effects 
of  intoxication  are  seen  to  expire  in  results  which  are 
wholly  involuntary  on  the  part  of  their  subjects.  Why 
should  not  these  results  be  weighed  in  their  inception,  as 
well  as  in  their  maturity?  Must  a  man  be  a  raving  ma- 
niac before  his  insanity  can  be  legally  established  ?  His 
nmnia  a  poPu  may  follow  closely  upon  and  be  so  enwrap- 
ped with  the  last  stages  of  drunkenness  that  the  line  of 
demarcation  can  with  difficulty  be  drawn.     Yet,  instead 

L  66 
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of  the  stupidity  and  narcotism  of  profound  intoxication 
there  will  be  a  febrile  energy,  an  exaltation  of  muscolar 
force,  and  an  explosiveness  of  action  in  speech  and  con- 
duct, indicative  of  excessive  irritation  of  the  brain.  This 
is  no  longer  drunkenness,  but  the  initial  stage  of  mania. 
Such  a  miud  is  incapable  of  committing  a  crime  to  which 
the  law  attaches  a  supreme  penalty.  That  penalty  was  in- 
tended only  for  the  most  depraved  malefactors  who,  in  the 
plenitude  of  moral  liberty,  deliberately  break  the  law. 

Hence  it  is  that  the  differentiation  of  the  crime  of  hom- 
icide into  various  degrees  has  always  been  considered  a 
duty  of  the  State,  in  the  apportionment  of  its  penaltiea 
And  if  a  sliding  scale  has  thus  been  found  necessary  by 
which  to  judge  the  extent  of  the  offense,  and  to  affix  the 
appropriate  punishment,  then  it  follows  that  the  relation 
of  the  perpetrator  to  the  crime,  as  a  voluntary  agent  actr 
ing  under  motives,  must  form  the  only  basis  upon  which 
legal  responsibility  can  justly  rest.  That  relation,  it 
manifest,  can  be  measured  only  in  one  way,  and  that  way 
is  through  the  test  of  his  mental  state  or  animus  at  the 
time  of  the  perpetration  of  the  act 

The  exact  mental  status  of  the  perpetrator  becomesi 
therefore,  in  all  cases  of  doubtful  sanity  the  terminus  c 
quo  for  correctly  determining  his  relation  to  the  crime  and 
his  legal  responsibility.  It  is  true  that  the  law  recognizes 
no  degrees  in  insanity,  because  this  is  a  question  purely  of 
fact  belonging  more  properly  to  the  domain  of  medicine. 
Yet,  even  such  a  question  is  not  outside  the  legitimate  pale 
of  its  inquiries  as  is  often  seen  in  inquisitions  looking 
towai*d  the  guardianship  of  the  person  or  property  of  an 
alleged  lunatic,  and  where  it  becomes  the  duty  of  the  court 
to  ascertain  the  extent  to  which  the  person's  mind  is 
weakened.  ^i 

Since,  therefore,  there  are  degrees  in  homicide  which  arel^l 
legally  discernible,  there  must  by  parity  of  reason  be  con- 
ditions  of  mind  pre-existent,  upon  which  to  rest  gradations 
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of  responsibility.  Thus,  a  person  may  commit  homicide 
in  anger,  knowing  the  nature  and  consequences  of  the  blow 
he  strikes,  and  yet  not  have  deliberated  upon  the  same  so 
as  to  give  to  such  act  the  premeditation  and  malicious  char- 
acter necessary  to  constitute  murder.  And  there  may  be 
conditions  of  mind  bordering  upon  insanity^  duiiug  which 
he  may  know  the  nature  and  consequences  of  hia  acts,and  even 
intend  them,  yet  by  reason  of  his  mental  weakness  be  so 
far  unable  to  control  his  actions,  under  excitement,  as  to 
approximate  them  in  external  resemblance  to  those  of  a 
sane  mind. 

Admitting,  also,  that  the  defendant  in  a  criminal  ac- 
tion is  always  entitled  to  the  benefit  of  any  doubt  as  to 
the  element  of  premeditation,  it  is  sufficient  to  show  that 
the  party  was  not,  at  the  time  of  the  commission  of  the 
offense,  in  a  condition  of  mind  capable  of  deliberation, 
to  negative  all  presumption  of  malice  aforethought.  Nor 
would  it  be  any  answer  to  this  plea  that  he  had  made 
threats  previously,  if  sufficient  time-  had  elapsed  between 
them  and  the  ofiense  to  afford  a  locii^  pomitentice.  In  order 
to  justify  the  conviction  of  such  a  person  in  the  first  de- 
gree, it  should  be  shown  that  he  hiid  not  only  made  threats, 
but  that  he  was  capable  at  the  date  of  the  offense  of  both 
deliberation  and  self-controL  The  absence  of  the  first  in 
a  sane  mind  would  reduce  the  crime  to  the  second  degree, 
and  an  incapacity  for  both,  not  purposely  produced,  should 
operate  in  like  manner  In  the  case  of  a  person  whose  mind 
is  weakened  either  by  imbecility,  or  alcoholic  mania.  Such 
a  person  might  with  entire  propriety  be  convicted  of  homi- 
cide in  the  second  degree,  because  satisfying  all  the  con- 
ditions which  the  law  affixes  to  this  class  distinction. 
This  was  the  doctrine  substantiaUy  laid  down  by  Judge 
C.  C.  D  WIGHT  of  the  Supreme  Court,  in  hia  charge  to  the 
jury  in  the  case  of  The  People  v.  StUhnaTi,  referred  to  here- 
inbefore, and  which  may  be  said  to  be  not  only  physiolog- 
ically correct,  but  affirmative  of  current  legal  authorities. 
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Thus,  in  People  v.  Cole  (7  AbL  Pr,  \N,  ^.]  321),  Hooebooi 
P.  J.,  in  hifl  charge  to  the  jury  said:  "The  premedit* 
design  must  be  coinpletdy  formed  before  the  act,  but  no 
particular  space  of  time  is  necessary  to  intervene  between 
the  complete  conception  of  the  design  and  its  execution. 
If  d^.  perfected  design  precedes  the  act,  it  is  murder."  ^ 

The  pivotal  propositions  on  which  are  made  to  rest  thll^H 
legal  definition  of  a  murderous  mind,  are  "  the  premed- 
itated  design  when  completely  formed,"  and  "  the  complete 
conception  of  the  design."  The  court  plainly  intended 
it  to  be  inferred  by  the  jury  that  there  are  stages  in 
premeditation,  through  all  which  the  mind  must  pass, 
before  there  can  be  an  act  of  completed  premeditation, 
and  that  if  there  was  neither  a  completely  formed  or 
perfected  design,  nor  a  complete  conception  of  that  de- 
sign preceding  the  act,  there  was  no  murder.  Undoubt- 
edly  this  is  a  correct  statement  of  the  law  of  mind  ia 
action,  and  expresses  the  fact  known  to  all  close  observ- 
ers of  mental  operations,  that  there  is  no  spontaneity  in 
them,  but  that  they  express  the  results  of  preceding 
stages  of  incubation,  which,  however  brief,  are  still  sus- 
ceptible of  interruption  at  every  step  in  their  evolution, 
so  that  there  may  be  stammering  in  ideality  and  in  conti- 
nuity of  thinking,  precisely  as  in  memory  or  in  speech. 
To  say  of  the  mind  in  such  a  state  that  it  can  premeditate 
or  deliberate,  is  to  say  that  it  can  stand,  run,  walk  and  sur 
vey  at  the  same  moment.  No  finite  mind  can  be  found 
which  is  not  amenable  to  the  influences  of  perturbations 
occurring  in  the  circulation  through  the  brain.  And  since 
the  law  has  made  a  distinction  between  grades  of  hom- 
icide founded  upon  the  very  proper  recognition  of  a  dif- 
ference between  **heat  of  blood"  (whatever  that  may 
mean  physiologically),  and  coolness  of  blood,  meaning 
more  correctly  mental  poise,  as  contra-distinguished  from 
mental  vertigo  or  convulsion,  there  are  valid  reasons  for 
carrying  this  distinction  into  the  temple  of  mind,  and  ad- 
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judging  that  he  who  has  no  power  to  direct  or  regulate  his 
mind  in  action  is  truly  non  coinpoa^  so  far  as  capacity  to 
premeditate  and  fm^feci  a  design  to  kill  is  concerned. 
Therefore,  such  a  person  should  be  presumed  incapable  of 
committing  murder  in  the  first  degree  until  the  contrary  is 
proved. 

In  a  recent  case  in  Connecticut  (^Andersen  v.  Ths  States 
43  Corni,  514),  where  a  party  had  suddenly  and  without 
apparent  provocation  shot  at  several  persona,  killing  one, 
such  party  not  being  shown  to  have  been  at  the  time  under 
the  excitement  of  drink  or  a  quarrel,  the  court  observed 
in  relation  to  the  degi'ee  of  homicide  of  which  the  defend* 
ant  could  be  properly  convicted,  as  follows : 

**  It  will  be  admitted  that  the  degree  of  malice  essential 
to  murder  in  the  first  degi*ee,  like  the  act  of  killing  or  any 
other  material  fact,  must  be  proved  beyond  a  reiisonable 
doubtj  or  the  jury  should  not  convict  of  the  greater  offense. 
Again,  unsound  ueas  of  mind  is  a  fact  not  susceptible  of 
direct  proof.  In  many  cases,  especially  of  partial  insanity, 
or  where  the  moral  faculties  appear  alone  to  be  affected,  it 
can  only  be  established  by  a  series  of  facts,  and  circum- 
stances and  acts  and  conduct  of  the  subject,  extending  over 
a  considerable  j>eriod  of  time."  *  *  *  '*  It  is  not  our  purpose 
either  to  ignore  or  recognize  this  form  of  insanity  as  an 
excuse  for  crime.  The  question  is  not  whether  an  act 
committed  under  its  influence  is  criminal ;  whether  the  ac- 
tor should  be  [lunished  or  be  exempt  from  punishment,  but 
whether  he  is  a  proper  subject  for  capital  punishment.  *  *  * 

'*  If  it  be  conceded  that  one  afflicted  with  it  never  loses 
the  power  to  distinguish  between  right  and  wrong,  and  is  at 
all  times  master  of  himself  and  may  control  his  actions, 
still  his  mind  may  be  enfeebled  and  the  power  of  his  ivill 
weakened  so  that  he  will  readily  yield  to  the  influence  of 
temptation  or  provocation,  without  that  willful,  deliberate 
and  premeditated  malice  which  is  essential  to  constitute 
murder  in  the  first  degi*ee.     The  jury  therefore  ought  to 
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consider  moral  mania,  if  satisfied  of  its  esstence,  in  deter- 
mining the  degree  of  crime  and  give  it  such  weight  as  it 
is  fairly  entitled  to  under  the  circumstances,"  *  *  *  « It  cannot 
be  denied  that  the  prisoner  is  a  man  of  excitable  temper- 
ament, a  quarrelsome  disposition,  morbidly  jealous  and 
suspicious,  imagining  evils  where  none  exist,  or  at  least 
magnifying  those  which  do  exist,  and  when  dyspepsia  or 
fevei*  and  ague  is  upon  him,  or  there  is  any  other  exciting 
cause,  like  business  troubles,  disappointments,  etc.,  all  these 
propensities  are  intensified  and  brought  into  greater  activ- 
ity. Such  traits  are  the  seeds  which  are  likely  to  germi- 
nate and  ultimately  to  result  in  confirmed  insanity." 

"  Now,  assuming  that  the  disease  had  not  yet  reached  that 
stage,  but  on  the  contrary  that  the  prisoner  could  not  only 
distinguiHh  between  right  and  wrong  but  had  also  the  power 
of  self-control  which  would  enable  him  to  do  right  and  re- 
frain from  doing  wrong,  is  it  not  quite  probable  from  this 
evidence  that  the  prisoner  was  laboricg  imder  an  unusual 
and  unnatural  excitement,  brought  upon  him  by  the  cir- 
cumstances in  which  he  was  placed  and  the  atmosphere 
which  surrounded  him,  and  that  by  reason  thereof  his 
mind  was  in  such  a  state  and  condition  that  he  was  inca- 
pable of  committing  murder  in  the  first  degree  ?  May  it 
not  be  possible  that  the  man's  unfortunate  temper,  excited 
by  what  he  regarded  as  repeated  and  successive  provoca- 
tions, held  all  his  faculties,  moral  and  intellectual,  in  sub- 
jection to  some  extent  so  that  he  was  incapable  of  reason- 
ing con^ectly  or  i-ightly  apprehending  his  relations  to  others  ? 
And  that  too,  not  only  whilo  he  was  under  the  direct  and 
immediate  influence  of  the  exciting  causes,  but  also  after 
he  had  had  time  and  opportunity  for  reflection,  continuing 
even  until  after  the  commission  of  the  homicide."    *     *     * 

"The  common  law  is  considerate  of  those  who  take  life  in      i 
the  heat  of  passion,  but  makes  it  a  capital  offense  to  take  life      I 
after  time  enough  has  elapsed  for  the  passions  to  cool,  mak- 
ing no  allowance  for  differences  in  temper  and  disposition. 
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Under  our  Statute  which  divides  murder  into  two  degrees 
there  ia  ample  opportunity  to  make  some  allowance  for 
those  cases  where,  from  any  cause,  excitement  and  passion 
continue  beyond  the  limits  allowed  by  the  common  law 
and  impel  to  the  commission  of  crimes  which  would  not 
be  committed  in  cooler  moments.  Reason  and  humanity 
require  that  this  should  be  done.  This  may  be,  and  we 
are  inclined  to  think  that  it  is  a  case  in  which  the  jury 
would  be  justified  in  regarding  the  distinction  just  adver- 
ted to." 

In  an  earlier  case  occurring  in  Michigan,  and  where  the 
case  was  similarly  that  of  determining  the  responsibility  of 
a  party  for  an  act  involving  the  components  of  \nolence 
and  intention,  the  court  remarked  that,  "  In  determining 
the  question  whether  the  assault  was  conunitteJ  with  the 
intent  chai'ged,  it  was  therefore  material  to  inquire  whether 
the  defendant's  mental  faculties  were  so  far  overcome  by 
the  effect  of  intoxication,  as  to  render  him  incapable  of 
entertaining  the  intent.  And  for  this  piu^ose,  it  was  the 
right  and  duty  of  the  jury,  as  upon  the  question  of  in- 
tent of  which  this  forms  a  part,  to  take  into  consideration 
the  nature  and  circumstances  of  the  assault,  the  actions, 
conduct  and  demeanor  of  the  defendant  and  his  declaration 
before,  at  the  time,  and  after  the  assault,  and  especially  to 
consider  the  nature  of  the  intent  and  what  degree  of  men- 
tal capacity  was  necessary  to  enable  him  to  entertain  the 
simple  intent  to  kill  under  the  circumstances  of  this  case, 
or,  which  is  the  same  thing,  how  far  the  mental  faculties 
must  be  obscured  by  intoxication  to  render  him  incapable 
of  entertaining  that  particular  intent.  Some  intents,  such 
as  that  to  defraud,  where  the  result  intended  is  more  indi- 
rect and  remote,  or  only  to  be  brought  about  by  a  series  of 
combination  of  causes  and  effects,  would  naturally  involve 
a  greater  number  of  ideas,  and  require  a  more  complicated 
mental  process  than  the  simple  intent  to  kill  by  the  dis- 
charge of  a  loaded  pistol     The  question  we  are  now  con- 
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sideriag  relates  solely  to  the  capacity  of  the  defendant  to 
entertain  this  particular  intent.  «  *  ♦  » 

Ifj  therefore,  the  intoxication  was  voluntary  on  his  part, 
as  all  the  evidence  tended  to  show,  unless  he  had  become 
insane  before  he  resorted  to  drinking,  as  presently  explained, 
any  degree  of  insanity  thus  produced  would  be  a  part  of 
the  consequences  of  such  voluntary  intoxication.  And  if 
from  his  past  experience  or  information  he  had,  while  sane, 
and  before  diinking  on  that  day,  good  reason  to  believe 
that,  owing  to  a  dormant  tendency  to  insanity,  intoxication 
would  be  likely  to  produce  an  extraordinary  degree  of 
mental  derangement  beyond  the  effects  likely  to  be  pro- 
duced upon  persons  clear  of  any  such  tendency,  he  must 
be  held  to  have  intended  this  extraordinary  derangement, 
as  well  as  the  intoxication,  and  the  other  results  produced 
by  it.  *  *  *  *  *  • 

But  if  he  was  ignorant  that  he  had  any  such  tendency 
to  insanity,  and  had  no  reason  from  his  past  experience,  or, 
from  information  derived  fi-om  others,  to  believe  that  such 
extraordinary  effects  were  likely  to  result  from  the  intoxi- 
cation, then,  he  ought  not  to  be  held  responsible  for  such 
extraordinary  effects."  {Hoberts  v.  Ths  People^  19  Mich 
422.)  The  same  general  principle  was  affirmed  in  the  case 
of  The  State  v,  Jokn-smi^  40  Conn,  136. 

The  common  law  in  allowing  the  doctrines  of  provoca- 
tion and  heat  of  blood  to  be  pleaded  in  mitigation  of  of. 
fenses,  impliedly  admits  that  a  state  of  mind  may  be  pro- 
duced in  an  individual,  which,  although  not  one  of  positive 
insanity,  yet  reduces  in  varjdng  proportions  his  criminal 
responsibility.  The  real  extent  of  his  moral  freedom  and 
power  of  self-control  are,  therefore,  legitinmte  subjects  of 
inquiry.  Nor  is  it  necessary  to  assume  any  mental  unsound- 
ness in  order  to  justify  offering  it  in  evidence.  And  it  will 
be  seen  from  the  before  cited  cases  that  drunkenness  may 
also  be  taken  into  consideration  in  cases  where  what  the 
law  deems  sufficient  provocation  has  been  given,  because 
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the  question  in  such  cases  is,  whether  the  fatal  act  is  to  be 
attributed  to  the  passion  of  anger  excited  by  the  previous 
provocation,  and  that  passion  is  more  easily  excitable  in  a 
person  when  in  a  state  of  intoxication,  than  when  he  is 
sober.  {Reg.  v.  ThomaSy  7  6'  ct  P,  817 ;  i?.  v.  Pearaoriy  2 
LexinTiy  144.) 

All  the  authorities  may  be  considered  as  agreeing  upon 
the  doctrine  that  where  premeditation  fonns  an  essential 
ingredient  in  a  crime,  drunkennesfl  may  nullify  the  capacity 
for  forming  a  deliberate  intention.  Hence^  where  on  an 
indictment  for  an  attempt  to  commit  suicide,  it  appeared 
that  the  prisoner  was  so  drunk  as  not  to  know  what  she 
did,  it  was  held  that  this  negatived  the  intent  to  commit 
suicide.     {Reg,  v.  Moore,  ^  0,  &  K  319.) 

On  the  occasion  of  the  inti-oduction  into  Parliament,  in 
1874,  of  a  Bill  amending  the  law  of  homicide,  Dr.  Buck- 
NTLL  (Lord  Chancellor's  Visitor  of  Lunatics),  in  an  addi^ess 
printed  in  the  British  Medical  Journal  for  Nov.  1874,  upon 
"Responsibility  lor  Homicide,"  said:  "The  question  of 
murder  committed  when  the  criminal  is  drunk  or  mad  from 
drink,  appears  to  me  far  more  difficult  and  complicated 
than  Mr.  Stephens  seems  inclined  to  admit,  Mr.  Stephens 
appeared  to  see  only  two  phustis  of  the  mental  effects  of 
drink,  viz. ;  recent  drunkenness  in  which  a  man  knew  what 
he  was  about,  and  which  ought  not  to  be  excused  from 
conviction  for  murder,  and  delirium  tr emeus,  which  he 
owned  to  be  a  disease  that  would  release  from  responsibil- 
ity. Knowing  somewhat  more  of  deliriutn  tremeim  than 
lawyers  are  supposed  to  do^  I  think  you  must  admit  that 
it  is  not  a  frequent  condition  of  homicidal  violence.  A 
Daan  suffering  from  this  disease  is  usually  too  much  pros- 
trated in  body  and  mind,  too  fearful  and  stricken  to  com- 
mit homicidal  violence,  though  he  possibly  might  do  so 
under  the  influence  of  delusion,  attempting  himself  to  es- 
cape from  supposed  murderers  or  friends,  in  which  case  he 
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would  clearly  be  of  unsound  mind  sufficiently  to  exempt 
him  from  reaponeibility. 

But  the  delirium  from  diTok  which  commonly  results  in 
homicidal  violence  is  that  which  we  recognize  as  delirium 
apotu — the  delirium  which  arises  from  the  continued  ex«  ^J 
citement  of  the  stimulant,  aud  not  that  very  different  de-  ^^ 
lirium  arising  from  the  exhaustion  which  followed  from 
those  tremors  of  debility  which  we  called  d-eliriwtn  tremens. 
This  delirium  a  potu  did  not  yet  appear  to  be  recognized 
by  la\vyers.  In  drinking  itself  also,  as  distinguished  from 
delirium,  there  are  varieties  which  ought  to  be  recognized 
in  relation  to  crime,  that  is  if  the  principle  be  assumed 
that  the  punishment  of  criminals  ought  to  be  guided  by 
some  knowledge  of  the  conditions  of  their  guilt.  We^J 
would  not  wish  to  shield  men  who  take  drink  in  order  to  ^^ 
nerve  themselves  for  the  commission  of  premeditated  crime, 
as  in  the  case  of  Victor  Townley,  who  told  me  that  he 
took  brandy  and  opium  to  nerve  himself  for  the  dreadful 
crime  for  which  undoubtedly  he  should  have  been  hanged."  ^j 
iBrowm'8  Med,  Jur,  of  Ins,,  Appendix,)  ^M 

The  following  propositions  present  an   epitome   of  the  ^^ 
foregoing  views,  together  with  the  physiological  laws  upon 
which  they  rest,  as  evidential  facts  in  support  of  their 
claim  to  a  place  in  the  jurisprudence  of  this  subject : 

First  All  expressions  of  mental  power  as  applied  to 
human  actions  depend  ultimately  upon  the  character  of 
the  circulation  in  the  brain.  Sleep  and  wakefulness  are 
the  opposite  extremes  of  these  expressiona 

Second,  Mental  poise  is  the  ability  to  control  mental 
action  either  by  increasing,  retarding  or  superseding  its 
effects  within  the  limits  of  conscious  intention.  Hence, 
one  may  act  automatically  and  consciously  and  yet  without 
intention.  Intention  means  pre-vision  of  the  consequences 
of  one's  own  acts  combined  with  continuing  effort  to  se- 
cure such  consequences.     The  law  recognizes  this  when  it 
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admits  of  a  hcvs  pcmitentue  between  the  thought  and  the 
act.     {SuUwwn  v.  The  People,  3  Paa-h  Or,  347.) 

Third.  In  subjects  of  chronic  alcoholism,  the  muscular 
contractility  of  the  walla  of  all  blood  vessels  ia  diminished 
through  the  diminished  nervous  energy  transmitted  to 
thera,  and  narcotic  dilatation  ensues.  In  such  states  alco 
holic  stimulants  of  any  kind  cause  rapid  congestions,  or  ac- 
cumulations of  blood  into  vessels  in  excess  of  their  power 
to  empty  themselves.  Distention  of  their  walls  occurs, 
particularly  in  the  capillaries,  owing  to  the  slowness  of  the 
circulation  always  present  there.  And  each  temperament 
having  its  own  individual  susceptibility,  the  brain  in  every 
person  first  tells  the  stoiy  of  nervous  excitement  and  in- 
stability. Consequently  there  may  be  in  mental  action, 
sta/fnmering  in  ideality,  or  in  reflection,  just  as  happens  in 
speech  when  one  is  excited  %iUra  vires. 

Fourth.  There  can  be  no  premeditation  when  there  is 
no  power  to  meditate.  The  mind  cannot  t^v/n  and  stcmd 
and  s-urvey  at  the  same  moment,  except  in  automatic  acta 
habitually  performed  without  the  conscious  presence  of 
the  vtrill.  Deliberation  on  the  other  hand  implies  mental 
poise  and  a  revolving  of  the  idea  by  the  mind  by  volun- 
tary eflEoii;.  Whatever  requires  premeditation,  requires  will, 
if  it  be  a  new  act,  born  of  a  new  train  of  ideas. 

Therefore,  a  person  may  be  so  drunk  as  to  be  utterly  un- 
able to  form  any  intention  at  all,  and  yet  he  may  be  guilty 
of  very  great  violence.  (Reg.  v.  Gruae^  8  C.  tfc  P,  541 ; 
Reg.  V.  Moorey  3  Cdt  K  Sid;  Reg.  v.  ThomaSy  1  C.  <ic P. 
817 ;  R.  V.  Pearsoriy  2  Letoifi,  144.) 

Fifth.  Mania  a  potu  is  a  convulsive  fonn  of  delirium 
expressive  of  alcoholism.  It  is  distinguishable  from  tkUr- 
iwm  tremens  in  that  it  arises  from  the  continued  excitement 
of  the  stimxdant,  while  delirium  tremmis  arises  from  the 
exhaustion  consequent  upon  protracted  stimulation,  and  ia 
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a  condition  of  debility  marked  by  tremors.     The  former 
is  rather  a  sthenic  condition,  the  latter  one  of  prostration. 

Siwth.  The  weaker  the  state  of  the  nervous  system,  the 
more  rapidly  alcohol  acts  upon  it,  to  overpower  its  rhythm. 
Hence,  the  children  of  drunkards  are  easily  afEected  by  it, 
and  an  old  drunkard  is  e^ly  ensnared  by  his  first  glass 
however  long  he  may  have  abstained  from  drinking. 

Seventh.  Alcohol  is  only  a  temporary  stimulant,  its  true 
character  being  that  of  a  narcotic.  The  proof  of  which 
is  that  while  a  man  may  become  intoxicated  in  an  hour^s 
time  or  less^  it  requires  from  12  to  24  hours  to  free  him- 
self from  its  effects.  Its  real  result  is  to  paralyze  the  nerv- 
ous centi'es,  and  to  benumb  the  moral  as  well  as  the  intel- 
lectual perceptions. 

EPILKPST  IN  rrS  RELATIONS  TO  ORIMBS. 

No  treatment  of  the  subject  of  judicial  psychology  can 
be  thorough  which  overlooks  the  factor  of  Epilepsy  in  the 
great  problem  of  legal  responsibility.  Enough  has  been 
heretofore  said  upon  the  various  phases  of  insanity  to  point 
to  one  definite  conclusion,  viz. :  that  it  must  always  remain  a 
question  of  fact,  to  be  decided  like  any  similar  question,  by 
the  preponderance  of  evidence  adduced.  It  has  been  already 
shown,  therefore,  that  there  can  be  no  legal  tests  of  in- 
sanity. The  problem  of  responsibility  must  be  determined 
in  each  case  by  the  degree  of  medical  proof  adduced  of 
genuine  and  controlling  mental  disorder.  In  speaking  of 
criminal  responsibility,  as  modified  by  insanity,  we  are  pre- 
sumed to  be  speaking  of  a  class  of  beings  in  whom  moral 
discrimination  is  not  whoUy  obliterated,  and  the  doctrine 
of  imputability  will  have  to  be  gauged  and  applied  to 
them,  according  to  the  diagnostic  precision  with  which 
experts  can  furnish  definite  opinions  upon  the  mental 
physiognomy  of  personal  acts. 

The  relations  of  epilepsy  to  insanity  are  so  close  that  it 
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is  against  experience  to  doubt  any  longer  that  in  advanced 
and  permanently  established  conditions  of  the  former  disease, 
there  can  be  any  escape  to  the  mind  from  the  consequences 
belonging  to  such  serious  disturbances  of  the  action  of  the 
brain.  Without  entering,  however,  into  any  medical  dis- 
cussions relating  either  to  the  causation  of  epilepsy  or  ita 
pathology — or  even  to  the  paradox  of  its  association,  at 
times,  with  the  highest  manifestations  of  mental  power,  it 
will  be  suflBcient,  in  a  purely  legal  examination  of  its 
proper  place  in  the  <lrama  of  crime,  to  utilize  the  conclusions 
arrived  at  by  experts,  and  thus  to  apply  their  opinions 
judicially  to  the  question  under  consideration. 

While  we  speak  of  a  man  as  an  intellectual  being,  capar 
ble,  through  his  intellect,  of  self-government,  we  are  also 
compelled  to  regard  him  as  a  being  of  sentiments,  capable 
iu  like  mauner,  through  them,  of  guiding  his  conduct 
toward  others.  But  the  power  by  which  he  guides  himself 
thus  subjectively  may  in  turn  guide  or  govern  him  oI>ject- 
ively.  No  argument  is  needed  to  convince  us  that  a  man 
may  be  enslaved  by  an  intellectual  idea  which  dominates 
him  against  his  will,  or  again,  that  he  may  be  enslaved  by 
a  sentiment  or  passion  which,  in  like  manner,  subjugates 
his  freedom  of  choice  in  action.  The  proof  of  these  things 
we  carry  with  us  in  our  daily  experiences.  Moreover, 
either  kind  of  enslavement  may  ejdst  singly,  or  in  unison 
with  the  other.  But  the  constant  and  benevolent  tendency 
of  nature  to  maintain  things  in  their  appointed  order  is 
such,  that  it  is  doubtful  whether,  until  the  supremacy  of 
the  intellect  is  in  some  degree  lowered,  the  sentiments  ever 
acquire  ascendancy  over  it.  Man  was  evidently  intended 
to  be  tii-st  of  all  things  an  intellectual  being,  and  the  law 
of  his  organization  tends  always  to  assert  that  primordial 
fact.  His  animal  nature  can  only  overpower  his  reason  when 
this  latter  either  desires  and  so  permits  it,  or  when  disease 
weakens  its  powers  of  resistance.  And  here  we  come  upon 
the  very  perplexing  problem  of  the  sphere  of  disease,  of 


446    CRIMINAL  RESPONSIBILITY  OF  TEE  INSANE. 

its  limits,  and  of  both  its  direct  and  indirect  or  sympa' 
thetic  influences. 

It  is  now  a  universally  accepted  law  of  our  nature  that 
man  lives  organically,  and  represents  himself  externally  in 
whatever  way,  solely  through  the  agency  of  the  nervous 
system.  It  is  also  demonstrated  that  this  system  is  unitary 
in  its  functions,  and  that  all  its  parts  are  in  constant  and 
immediate  appreciation  of  the  force  originating  in  their 
great  centres.  Poise  in  them  means  balance  of  counter- 
acting parts,  and  any  marked  distui'bauce  on  the  plus  or 
minus  side  of  this  equator  is  characterized  by  spasm,  or 
unequal  tension  of  a  nerve  filament  constantly  engaged  in 
giving  passage  to  the  electro-galvanic  current.  It  is  within 
the  permitted  limits  of  this  poise  that  nervous  harmony  re- 
sides ;  and  as  eveiy  form  of  health  has  a  definite  margin  of 
oscillation  in  which  to  exercise  its  functions,  it  is  only  when 
this  margin  ia  transcended  that  disease  properly  begins. 
Disease  then  means  simply  excess  or  diminution,  and  conse- 
quently perversion  of  the  original  manifestations  of  func- 
tional activity. 

The  brain  being  admitted  to  be  the  organ  of  the  mind, 
whatever  seriously  disturbs  it,  should,  and  does  in  fact 
distiirb  its  capacity  to  perform  correctly  the  mental  acts 
necessary  for  the  processes  of  reasoning,  either  subjectively 
or  objectively.  Again,  the  spinal  cord  as  a  prolongation 
of  the  brain  and  the  large  ganglia  associated  with  it  as 
parts  of  a  common  system,  are  like  the  brain,  when  dis- 
turbed, influential  in  causing  perversions  of  functions 
within  the  sphere  of  their  immediate  and  ordinary  influenca 
Taking  the  nervous  system  as  a  whole,  physiology  de- 
monsti'ates  that, 

Ist.  The  brain  may  and  does  influence  directly  the  spinal 
cord. 

2nd.  That  the  spinal  cord  may  and  does  in  fact  influence 
directly  the  brain. 

3rd.  That  the  brain  may  and  does  influence,  through  the 
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spinal  cord,  the  great  sympathetic  or  organic  system  of 
nerves ;  and  that  in  turn. 

4th.  This  great  system  may  and  doea  influence  the  brain 
through  the  same  channel. 

How  far  one  man's  mind  may  be  inflnenced  by  causes 
originating  in  his  great  sympathetic  system,  while  another 
may  resist  them ;  or  how  far  one  man's  mind  rather  than 
another's  may  be  influenced  by  causes  originating  in  his 
brain,  can  never  be  fully  known,  and  never  a  priori.  But 
that  any  cause  arising  in  some  of  the  great  nervous  centers 
may  be  capable  of  creating,  through  sympathy,  disturb- 
ances in  the  brain,  wholly  out  of  proportion  to  itself,  is 
daily  seen.  And  this  arises  from  the  fact  that  the  latent 
tendencies  residing  in  an  organ  can  never  be  fully  measTired 
in  advance  of  experience.  Hence  the  despotism  of  heredi- 
tary tendencies. 

Now  in  epilepsy  we  have  a  diseased  condition  of  nerve 
tissue,  either  in  the  brain  or  spinal  cord.  Sometimes  in 
both.  Certainly,  looking  only  at  the  sympathy  of  con- 
tiguity, we  are  forced  to  the  conclusion  that  uo  spasm  can 
occur  in  either  of  those  contiguous  and  kingly  organs, 
without  repetition  in  the  other.  In  fact  this  repetition  is 
in  some  sense  their  duty.  In  one  individual,  indeed,  we 
may  have  as  a  dominant  expression  of  his  disease  spinal 
convulsions  ;  in  another  cerebral  convulsions  of  all  grades, 
from  vertigo  to  unconsciousness.  But  in  every  individual 
we  have  shock  to  the  brain  either  initiated  there  or  per- 
fected. Experts  tell  us  that  shock  is  always  pernicious  ; 
that  it  always  leaves  behind  it  weakness,  if  not  exhaustion 
of  parts,  and  when  often  repeated  destroys  the  physiologi- 
cal capacity  of  the  part.  If  a  man  had  been  repeatedly 
knocked  down  by  the  blow  of  a  hammer  upon  the  head,  we 
should  think  this  an  evidential  fact  of  importance  in 
explaining  obervations  of  conduct,  speech  or  temper  in  him. 
But  epilepsy  strikes  deeper  than  a  hammer,  even  though  it 
does  not  often  cause  fcacture  of  the  skull  with  depression. 
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And  what  is  more,  its  causal  conditions,  when  once  estab- 
lished, are  always  lurking  in  the  system.  Can  they  fail  to 
influence  the  mind  sooner  or  later  I 

In  People  v.  McNamma^  tried  at  the  Steuben  Co.  (N.  Y.) 
Oyer  and  Terminer,  November  term,  1877,  before  C.  C. 
DwiGHT,  P.  J.,  which  was  on  an  indictment  for  murder,  the 
defense  being  insanity  arising  from  epilepsy,  the  court  in 
charging  the  jury  again  drew  a  distinction  between  mental 
states  in  which  there  was,  without  the  presence  of  actual 
insanity,  an  incapacity  to  fonu  a  premeditated  intention  to 
kill,  such  as  the  statute  contemplates  by  murder  in  the  first  i 
degree.     The  following  was  the  language  of  this  chai*ge :     ^| 

"The  theory  of  this  defense  is,  that  the  unsoundness  or  ^ 
insanity  upon  which  they  rely,  as  relieving  the  prisoner  at 
the  bar  from  responsibility,  was  the  result  of  the  disease  of 
epilepsy.  As  not  every  insanity  relieves  of  responsibility^ 
80  I  say  that  not  every  epilepsy  produces  insanity.  It  is 
undoubtedly  established  that  the  tendency  of  epilepsy  is 
to  the  impairment  of  the  intellect,  producing,  if  long  con- 
tinued, a  weakness  of  the  mind,  perhaps  a  change  of  habits 
and  disposition,  and  if  long  enough  continued  finally  re- 
sults probably  in  dementia  It  also  appears  that  at  all 
stages  of  the  disease  the  patient  is  subject  to  attacks  or 
seizures,  sometimes  called  convulsions,  of  greater  or  less 
severity ;  that  during  these  seizures  or  convulsions  the  pa- 
tient is  deprived  of  consciousness  and  of  sense,  not  only  of 
right  and  wrong,  but  of  sense  of  every  kind.  This  is  dur- 
ing the  actual  convulsions  of  what  is  known  as  the  ordi- 
nary epilepsy,  to  which  the  name  of  grand  mal  has  been 
given.  It  also  appeal's  that  until  the  disease  has  progressed 
to  dementia,  that  between  such  seizures  and  between  the 
immediate  effect  of  such  seizures,  there  are  intervals  of 
entire  consciousness  and  general  sanity.  There  is  also  evi- 
dence tending  to  show  that  sometimes  either  before  or  after 
the  actual  convulsions  there  is  a  period  of  greater  or  1 
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confusion  and  disturbance  of  mind  of  more  or  lesa  impaired 
cousciuuaness  and  sense  of  right  and  wrong. 

"  If  there  was  epilepsy  in  the  case  of  the  prisoner  at  the 
bar,  to  what  extent  had  the  epilepsy  gone  toward  the  de- 
struction or  impairment  of  his  mind,  and  what  was  its  effect 
upon  his  mind,  at  the  time  of  the  commission  of  the  act  of 
homicide  committed  by  hira  ?  Here  again  you  mil  has^e  to 
recur  to  the  facts  of  the  case  as  disclosed  by  the  evidence. 
To  the  history  of  the  prisoner  from  his  bii"th  to  the  present 
time ;  to  the  facts,  so  far  as  any  facts  are  intelligibly  and 
credibly  disclosed  to  you,  in  respect  to  the  hereditary 
taint  of  the  prisoner,  or  the  question  whether  any  of  his 
anceatora  or  the  collatenil  relatives  of  his  ancestors  were 
effected  with  the  disease  of  epilepsy ;  the  evidence  upon 
the  subject  of  the  previous  exhibitions  and  indications  of 
the  disease  on  the  part  of  the  prisoner  himself;  to  the  evi- 
dence of  his  character,  physical  and  mental,  and  perhaps 
even  in  that  connection,  moral  also,  down  to  the  commission 
of  the  homicide,  and  down  to  the  present  time  ;  to  the  facts 
disclosed  in  the  immediate  circumstances  and  the  history 
of  the  homicide  itself. 

"  And  even  though  he  was  an  epileptic,  unless  the  dis* 
ease  had  so  far  impaii*ed  his  intellect,  or  that  the  immediate 
effect  of  the  disease  was  to  render  him  incapable  of  that 
requisite  of  deliberate  premeditation  which  is  necessary  to 
the  crime  of  murder  in  the  first  degree.  But  to  find  the 
prisoner  guilty  of  murder  in  the  first  degree,  you  must  find 
first,  consciousness,  second,  capability  of  judging  of  right 
and  wrong,  and  ability  t*:*  deliberate  upon  the  act  which  he 
was  about  to  commit  And  all  these  you  must  find  beyond  a 
reasonable  doubt.  To  find  it  murder  in  the  second  degree, 
you  must  fiiid  consciousness  still,  judgment  of  right  and 
wrong  still,  and  ability  to  intend  the  act  which  he  commit- 
ted, but  without  ability  [xissibly,  deliberately  to  premedi- 
tate that  act." 

Another  remarkable  feature  of  this  disease  is,  that,  be- 
57 
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foi-e  even  leading  to  complete  insanity,  it  produces  very  im- 
portant modificatlous  in  tLe  intellectual  and  moral  condi- 
tions of  certain  patients,  such  pei*sona  becoming  suspicious, 
very  irritable  and  very  susceptible  to  imaginary  affronts,  so 
that  the  slightest  motives  often  provoke  them  to  the  com- 
mission of  acts  of  outi*ageou8  violence.  Sometimes  even, 
all  objective  motives  seem  wanting,  the  individual's  inner 
state  being  the  sole  provocation.  And  it  is  particularly  in 
such  persons  that  the  sight  of  a  crowd,  of  a  fire,  of  a  gun, 
a  sword,  or  other  destructive  weapon,  often  suddenly  awa- 
kens an  attack  of  their  disease,  in  the  form  of  a  mental 
convulsion.  For  in  them,  of  all  others,  it  may  be  truly 
said,  that  the 

"  Sight  of  moflnB  to  do  ill  doeds. 
Makes  ill  deeds  done." 

An  epileptic  lives  habitually  in  the  border  land  of 
sanity.  Hence  in  him  slow,  incubative  stages  cannot  always 
be  traced.  All  his  visible  stages  are  stages  of  explosion, 
any  one  of  which  may  carry  him  at  a  leap  into  manifesta- 
tions of  fully  developed  insanity.  In  other  words  he  is  a 
masked  lunatic.  {Hai/^s  Med,  Jv/r.  Iiis,,  §  460 ;  Wltari,  dk 
Stilus  Med.  Jur.y  vol.  1,  §  470 ;  People  v.  Montgomery,  13 
Abb.  Pr,  {N.  S.']  207.) 

Experience  is  daily  producing  proofs  that  forms  of  so- 
called  moral  insanity  are,  when  present  from  birth,  only 
manifestations  of  imbecility  due  to  arrested  development 
acting  possibly  upon  inherited  tendencies.     Such  persons 
are  unconscious  criminals  who,  like  children,  need  to  be  ^ 
reformed  in  penal  institutions.     They  are  not  necessarily  ^| 
dispimishable.     But  it  is  the  duty  of  the  State  to  educate  ^ 
whatever  of  conscience  is  in  them,  or  else  to  supply  them 
^vith  knowledge  how  to  govern  themselves  by  acquainting 
them  with  faculties  suited  to  their  reformation. 

And  experience  again  is  daily  accumulating  proofs  that 
another  form  of  so-called  moral  insanity  is  more  properly 
the  effect  of  epileptic  disturbances  of  the  brain  and  great 
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eympathetic  system,  so  that  the  party  is  easily  thrown  into 
a  state  of  mental  con^'xilsion,  not  necessarily  accompanied 
by  muscular  spasms,  yet  sufficient  to  destroy  his  power  of 
self -control  He  is  intellectually  perceptive,  only  as  the  som- 
nambulist who  sees  and  avoids  obstacles,  but  cannot  reflect 
or  oppose  his  self -hood  and  will  to  the  instinctive  power  which 
moves  him.  While  it  is  true  that  there  are  various  de- 
grees in  epilepsy,  and  that  actual  and  confirmed  lunacy 
cannot  be  predicated  as  the  condition  of  all  its  victims, 
still  on3  thing  must  be  admitted,  and  that  is  that  they  are 
constantly  approaching  nearer  and  ueai'er  to  it,  that  they 
are  not  beings  in  a  healthy  condition  of  brain,  and  that 
they  cannot  with  safety  be  exposed  to  the  exceptional 
strain  sometimes  put  upon  that  organ  by  the  ordiuary  con- 
tiagencies  of  life.  In  other  words,  they  are  human  beings 
with  a  diseased  brain,  consequently  they  have  an  unstable 
mental  and  moral  constitution  which  may  give  way  when 
most  needed  to  aid  them  in  self-control.  Crimes  of  vio- 
lence  when  committed  by  such  persons,  either  with  or 
without  provocation,  must  be  gauged  by  a  standard  of  its 
own.  They  may  not  be  wholly  irresponsible,  but  they 
never  should  be  held  to  the  same  degree  of  accountability 
as  the  perfectly  healthy.  It  is  dissecting  human  responsi- 
bility too  closely  to  say  that  a  man  with  a  diseased  brain 
can  be  as  free  from  intellectual  blight,  and  moral  turi>itude 
as  one  who  has  a  healthy  organ.  Some  qualities  must  be 
changed  in  him  both  intellectually  as  well  as  morally,  and 
in  law  as  in  morals,  degrees  in  crime  should  express  de- 
grees in  intention  and  moral  freedom. 

While  it  may  be  true,  therefoi-e,  in  theory,  as  Prof, 
Wharton  states  {Med,  Jitr.^  Vol.  1,  §  472)  that  "  in  general 
(uncomplicated  epilepsy)  the  usual  presumption  of  respon- 
sibility applies  to  acts  committed  in  the  intervals  between 
one  attack  and  another,  such  a  principle  cannot  in  prac- 
tice be  applied  without  incurring  the  gi'ave  risk  of  con- 
victing a  really  insane  man.     For  at  the  outset  what  are 
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called  intervals  cannot  always  be  accurately  determined 
in  point  of  duration.  The  epileptic  circle  precedes  as  well 
as  follows  the  convulsion  by  variable  lengths  of  time,  and 
the  visible  convulsioUj  or  in  masked  epilepsy  the  invisible 
convulsion  may,  relatively,  occupy  but  a  very  short  time 
in  the  aggregate  duration  of  the  so-called  fit.  No  human 
insight  can  declare  with  exactness  the  precise  moment 
when  the  epileptic  is  freed  from  the  enveloping  haze  of 
hia  malady.  It  is  the  most  capricious  of  all  disorders  of 
the  nervous  system.  It  has  its  epiphenomena  as  well  as 
its  phenomena,  and  on  the  intellectual  and  moral  disk  of 
the  indi\ndual  it  always  leaves  a  penumbra  even  when  no 
umbra  can  be  seen.  In  two  representative  cases,  that  of 
Montgomery  and  Staudermann  (  both  convicted  of  murder 
in  the  first  degree)  who  came  before  me  under  a  conmiis- 
sion  from  the  Executive  to  inquire  into  their  mental  sanity 
at  the  date  of  the  offense,  I  became  satisfied  that  neither 
of  those  men  had  been  out  of  the  epileptic  circle  for  several 
years  preceding  the  homicidal  act.  No  one  had  previously 
considered  them  other  than  "queer,  sleepy-headed,"  "iras- 
cible "  and  "  fitty  "  or  "  moody,"  when  a  critical  examination 
showed  that  both  had  suffered  from  nocturnal  epilepsy  as 
an  habitual  condition.     (3  Abbott's  M  G  187,  200.) 

This  subject  has  been  so  fully  examined  by  the  most 
experienced  and  pains-taking  minds  in  Europe,  that  it 
seems  unnecessary  while  examining  the  results  of  their  la- 
bors, for  judicial  purposes  only^  to  elaborate  its  physiog- 
nomy any  further.  Dr.  MArrDSLEY  in  his  work  on  the  Body 
and  Mind,  Dr.  Morel  in  his  treatise  on  Mental  Disorders, 
Dr.  Trousseau  in  his  Clinical  Lectures  (  Vol  1,  Lecture  3) 
and  in  this  country,  Dr.  Ray  in  his  Medical  Jurisprudence 
of  Insanity,  Dr.  Ecueverria  in  his  treatise  on  Epilepsy,  Dr. 
Jarvis  in  hia  contributions  to  the  Am.  Journal  of  Insanity, 
Dr.  HAMMO^^D  in  his  work  on  Nervous  Diseases,  all  l>ear 
concuiTent  testimony  to  the  fact  that  an  epileptic  has  al- 
ways an  unsettled  mental  and  moral   constitution   plainly 
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indicating  that  the  changes  wrought  in  his  nervous  system 
are  of  a  permanent  character,  and  that,  whether  in  or  out 
of  a  "fit,"  he  is  still  a  diseased  man,  with  but  an  imperfect 
power  of  self-control,  particularly  when  moved  by  causes 
from  within  or  without  What  in  other  men  would  be 
justly  deemed  a  fit  of  temper,  or  anger  or  premeditated 
cruelty,  is  in  the  epileptic  but  an  insane  ebullition  of  in- 
stinct and  passion  resulting  from  the  convulsive  vibration 
of  the  great  nervous  centers. 
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The  object  of  forms  being  to  present  in  a  succinct  and 
lucid  statement  the  material  facts  alone  upon  which  a  court 
can  exercise  its  jurisdiction,  it  is  evident  that  in  them,  of 
all  legal  documents,  surplus^e  is  inadmissible.  From  the 
earliest  days  of  the  English  chancery,  when  forms  were 
largely  repetitious  statements  of  facts  through  an  abun- 
dance of  synonymous  terms,  there  has  been  a  tendency  to 
simplify  the  language  of  pleadings  so  as  to  bring  the  sub- 
stantive matters  alone  with  which  they  deal  into  the  field 
of  discussion.  The  earliest  forms  in  Lunacy  are  trans- 
cribed from  writs,  orders,  and  other  papers,  issued  out  of 
chancery  in  original  cases.  Thus  CoUinson,  in  his  work 
published  in  the  early  part  of  the  century,  gives  us  the 
actual  pleadings  in  cases  reported  in  Atkyns  and  Vesey. 
Shelford  imitates  him  somewhat  in  this  respect,  as  did 
Stock  before  him.  These  cases  establishing  precedents 
which  have  never  been  disturbed  in  England,  the  forms 
used  in  them  are  still  (except  as  required  to  be  modified 
to  meet  statutory  changes)  in  practical  use  there. 

In  our  own  State  something  akin  to  this  has  occurred  in 
the  history  of  our  lunacy  adjudications.  No  class  of  cases 
so  eminently  deserve  to  rank  as  leading  cases,  and  prece- 
dents of  their  kind,  as  those  which  are  to  be  found  in  the 
reports  of  Johnson,   Paige  and  Wendell.     Moulton,    the 
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author  of  our  earliest  chanceiy  practice,  in  his  chapter  of 
forma  in  luuacy,  follows  the  example  of  Collinson  in  giving 
ua  transcripts  of  living  cases,  which  were  reported  in 
Johnson  and  Paige.  He  was  also  most  fortunate,  as  he 
himself  informs  us,  in  securing  the  assistance  of  Chancellor 
Walwortu,  who  furnished  many  of  these  forms  fi'um  imre- 
ported  as  well  as  other  cases  adjudicated  by  him.  In  this 
respect  Mr.  Moultou's  forms  represent  the  highest  author- 
ity in  this  State  in  their  origin. 

The  abolition  of  the  Court  of  Chancery  and  the  introduc- 
tion of  a  Code  of  Civil  Procedure,  whose  chief  mission  has 
been  to  simplify  pleadings  in  their  language  as  well  as  in 
their  extent,  have  tended  to  render  the  phraseology  of  foiTns 
of  less  abs<-»lute  value  than  fonnerly.  The  same  rule  ac- 
cordingly applies  to  these  statements  in  lunacy,  as  elsewhei'e 
in  our  pleadings,  that  they  shall  contain  "  a  plttin  and  con- 
cise statement  of  the  facts  constituting  the  cause  of  action, 
without  unnecessary'  repetition."  Keeping  this  rule  in 
view,  I  have  presented  th&se  forms  in  the  simplest  language 
possible  whenever  an  opportunity  to  do  so  was  peiTuitted  me. 
Many  of  these,  however,  are  so  old,  and  yet  so  unsuscepti- 
ble of  being  changed  without  injury  to  the  full  presenta- 
tion of  the  subject  to  which  they  relate,  that  originality 
in  recasting  them  is  out  of  the  question.  They  must  be 
accepted  as  nibrics  of  practice  that  have  beoome  crystal- 
lized by  long  usage,  and  so  neither  need,  nor  will  they 
permit,  any  serious  alterationa 

Forms  relating  to  miortgagm  or  conveyances  by  committees^ 
statements  of  accounts  by  them^  leases^  scdes,  etc,  have  been 
omitted  by  me,  beciiuse  in  the  absence  of  statutory  provisions 
requiring  these  acts  to  be  performed  in  a  special  way,  no 
assistance  is  retjuired  by  any  lawyer  familiar  with  convey- 
ancing, to  enable  him  to  draw  papiera  of  this  kind.  They 
do  not,  in  fact,  sufficiently  differ  from  oiHliuaryf onus  relating 
to  the  general  subject  to  demand  a  special  model  for  the  prac- 
titioner in  lunacy.     Any  work  on  chancery  practice  will 


i 
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furnish  the  general  form,  and  but  little  care  will  be  required 
to  introduce  the  distinguishing  elements  of  the  guardian* 
ship  exercised  by  committees  over  the  estate,  and  their 
fiduciary  capacity  in  dealing  with  it,  or  again  in  returning 
their  accounts  to  the  court  whose  bailiffs  they  are  in  re- 
spect to  this  express  trust.  For  these  reasons,  and  in 
order  not  to  unduly  expand  this  volume  by  the  introduction 
of  forms  not  exclusively  appertaining  to  lunacy,  I  have 
restricted  myself,  to  the  presentation  of  those  most  gen- 
erally needed,  and,  therefore,  most  indispensable  to  the 
practitioner. 
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ooummsirr  op  lunatics. 

(No.  1.) 

{Ibrm  of  Medical  Certificate,) 

STATE  OF  NEW  YORK,  ) 

OOCKTT  OF  ,       J 

I,  ,  a  resident  of  , 

in  the  county  aforesaid,  being  a  graduate  of 

and  haying  practiced  as  a  Physician  years,  hereby  certify, 

under  oath,  that  on  the  day  of  I  personally 

examined  of* 

*[Here  insert  aex,  age,  married  or  single,  and  occupation.] 

and  that  the  said  is  Insane,  and  a 

proper  person  for  care  and  treatment,  under  the  proyisions  of  Chapter 

446  of  the  Laws  of  1874. 

I  further  certify  that  I  have  formed  this  opinion  upon  the  following 

grounds,  tIz.  : 

[Here  insert  facts  upon  which  sach  opinion  rests.] 

And  I  further  declare  that  my  qualifications  as  a  Medical  Examiner 

in  Lunacy  have  been  duly  attested  and  certified  by  * 

*[Here  insert  the  name  of  the  Judge  granting  such  certificate.] 

Sworn  to  and  subscribed  before  ) 
me,  this       day  of  ,187    .  J 


{Judge^s  approval  of  the  finding  in  certificates  of  Lunacy.     To  he 
printed  or  written  upon  the  back  of  such  certificates,) 

STATE  OF  NEW  YORK,  )      . 

County  of  >     J 

Pursuant  to  the  provisions  of  Chapter  446  of  the  Laws  of  1874, 1 

58 
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hereby  approve  of  tlie  finding  of  Luuacy  agftinst    A.  B.     npon  the 

facts  set  forth  in  the  within  certificate. 

Dated 

(.  of  Coort) 


(No.  2.) 

{Petition  for  Judge^s  Certificate  as  Examitier  in  Lunacy^) 

STATE  OF  NEW  YORK,  )      . 

COUNTT  OF  .J 

To  the  Hon. 

Beepectfnlly  shows  your  Petitioner 

of  in  the  Oonnty  aforesaid^ 

who,  desiring  to  be  certified  an  EXAMINER  IN  LUNACY,   under 

Tit  1,  Article  1,  Sec.  2,  of  Chapter  446  of  the  Laws  of  1874,  deposes 

&nd  says  under  oath,  that  he  is  a  Graduate  of 

an  incorporated  Medical  College  in  the  State 

of  ,  a  permanent  resident  of  the  State  of  New 

York,  has  been  in  the  actual  practice  of  his  profession  for  the  space  of 

years,  and  that  his  reputable  character  is  Touched  for  by 

and 

of 

whose  certificates  are  hereunto  annexed. 

Sworn  to  before  me,  the  ) 

day  of  18  f 


(No,  3.) 
{Judges  Certificate  of  Qualification*) 

STATE  OF  NEW  YORK,  ) 
County  op  ,     i 

I  hereby  certify  that  ,  of  t 

is  personally  known  to  me  as  a  reputable  Physician,  and  is  possessed  of 

the  qualifications  required  by  Chapter  446  of  the  Laws  of  1874. 

N.  B.  The  above  certificate  is  good  until  either  revoked  by  the  court 
granting  it,  or  the  disqualification  of  the  holder  by  some  act  of  his 


own.     It  should  natbe  printed  upon  the  same  page  as  the  medical  cer- 
tificate, aa  it  is  a  thing  entirely  distinct  from  it. 

Office  op  the  State  Oommissiokbr  in  Lunacy,  j 
RosLYX,  QuBKNS  Co.,  N.  Y.,  May  15,  1874.        f 

The  foregoing  (1,  2  &  3)  are  the  fonns  prescribed  by  me  under  title 
1,  article  1,  sec.  2  of  chapter  4^6  of  the  Laws  of  1874. 

JOHN  ORDRONAUX. 
State  Commissiofur  in  Lunacy, 


• 


(No.  4) 
{Peiition  to  State  Commissioner  in   Lunacy  in  behalf  of  j>erso7i  ilU' 
gaily  confined  in  an  asylum.) 

STATE  OF  NEW  YORK,  ) 
County  op  ,     i  "* 

To  the  Hon.  John  Okdbonaux,  State  Commissioner  in  Lunacy : 

The  petition  of  ,  in  the  County  of  , 

respectfully  shows,  that  as  he  is  informed  and  verily  believes,  John 
jjoe,  of  ,  in  the  County  of  , 

is  now  and  has  been  confined  as  an  alleged  lunatic  in  (here  state  the 
asylum)  for  the  past  (here  state  length  of  time)  .  And  that  the 
following  arc  the  facts  relating  to  his  case  to  the  bset  of  your  peti- 
tioner's knowledge,  viz. : 

(Here  ^ve  histor)'  of  the  case.) 
And  yonr  petitioner  firmly  belicring  that  said  John  Doe  is  not 
now  insane,  and,  therefore,  not  a  proper  person  to  be  confined  in  any 
Insane  Asylnm,  respectfully  prays  that  proceedings  in  the  nature  of  a 
melius  inquirendmn  may  be  instituted  by  you  to  determine  whether 
such  confinement  be  any  longer  lawful  and  according  to  the  Statute 
in  such  case  made  and  provided. 
Sworn  to  before  me,  this  ) 

day  of  18        .  J 


(Na  6.) 

{SuhptBiui  of  Commissioner  in  Lunacy.) 

TEE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

To  Grebtino: 

We  Command  You,  That  all  business  and  excuses  being  laid  aside^ 

you  and  each  of  yon  appear  and  attend  before  me, 
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JoHK  Obdbokaux,  State  Cammiasioner  in  Lunacy, 
parsuant  to  Seotion  4,  of  Title  10,  of  Chapter  574 
of  the  Laws  of  1875,  on  the 
[l.  8.]  day  of  ,  at  o'clock  in  the 

noon,  at  , 

there  to  testify  and  give  evidence  in  a  certain  inquiry 
now  pending  before  me  relating  to  , 

and  then  and  there  to  be  entered  upon. 
And  for  a  failure  to  attena  you  will  be  deemed  gnilty  of  a  contempt 
of  Court  and  subject  to  such  penalty  as  may  be  provided  by  law. 
Witness  my  hand  and  seal  of  office  at  Boslyn,  Queens  County,  this 
day  of 

Staie  Commissioner  in  Lunacy. 


(No.  6.) 

{Order  of  Commissioner  to  Superintendent  of  Asylum  to  discharge  an 

improper  patient.) 


STATE  OF  NEW  YOKK. 

OOUNTT  OP  '' 


^\ 


To  the  Superintendent  of  : 

Whereas  it  has  been  made  to  appear  to  my  satisfaction,  both  by 
testimonial  evidence  as  well  as  by  a  personal  examination  of  John 
Doe,  now  confined  and  in  your  custody  at  ,  by  virtue 

of  a  commitment  in  lunacy  dated  ,  that  he  the 

said  John  Doe  is  not  now  insane  nor  a  proper  person  for  care  and 
treatment  at  your  asylum,  under  chapter  446  of  the  laws  of  1874. 

Now,  therefore,  we  command  you  in  the  name  of  the  People  of 
THE  State  of  New  York  and  by  virtue  of  the  power  and  authority 
vested  in  our  office  by  law,  that  yon  discharge  him,  the  said  John  Doe, 
herewith  from  your  asylum,  and  allow  him  to  depart  without  let  or 
hindrance  by  you  or  your  servants. 

Witness  my  hand  and  seal  of  office  at  ,  this 

day  of  ,  18 

[L.8.] 

Staie  Commissioner  in  Lunacy* 
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(No.  7.) 
(Oeneral  order  of  Commissioner  in  Lunacy,) 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK. 

To 

Whereas,  it  has  been  made  to  appear  to  me,  as  well  by  testimonial 
evidence  as  by  a  personal  inspection  of  your  asylum,  that  there  is  need 
of  (frwre  aitendantsy  or  a  better  dietary,  or  more  tmiding^  or  cloihingy 
or  more  Jimliny  of  rooms,  or  better  ventilation,  etc.,  etc.)  in  your  said 
asylum;  and  whereas  for  such  purpose  it  is  necessary  that  the  follow- 
ing {cluinges,  or  additions,  or  reforms)  be  made, 
viz.: 

Now,  therefore,  in  the  name  of  the  People  of  the  State  of  New 
York,  and  by  virtue  of  the  power  and  authority  vested  in  our  offioa 
by  law,  we  command  you  that  you  cause  such  {changes,  additiofis  or 
reforms)  to  be  carried  into  effect  within 

days  from  the  date  hereof,  and  that  you  also  make  dne  return  and 
report  in  writing  to  me,  at  my  oflSce,  in  witliin 

days  from  the  date  hereof,  of  tlie  manner  in  which  this  order  has 
been  executed  by  you. 

Witness  my  baud  and  seal  of  afidce  at  ,  thia 

day  of  ,  18    . 


[L-a.] 


State  Commissioner  in  Lunacy » 


(No.  8  ) 

{Commission  from  Governor  to  inquire  into  mental  sanity  of  person 
under  sentence  of  death,) 


STATE  OF  NEW  YORK, 

EXBOUTITE   ChAMBEK,    AlUANY, 


18 


By  virtue  of  the  power  vested  in  me  under  chapcer  of  the 

Laws  of  1876,  l,  i  Governor  of 

the  State  of  New  York,  hereby  appoint  L  T,  of  ;  0. 

D.  of  ;  and  A.  fi,  of  ,  a  committee  to 

examine   T.    S.,  a  person  now  con6nedin  the  County  Jail  of 

County,  under  conviction  fur  an  offense  for  which  the  punish- 
ment  is  death,  with  reference  to  the  question  of  his  mental  sanity  at 
this  time.    And  in  case  the  said  commission  shall  find  the  said 
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to  be  insane,  then  they  shall  also  find  when  said  insanity 
began,  in  fact. 

It  is  also  further  ordered  and  required  that  the  said  commission 
shall,  within  the  next  days,  report  their  conclusion  to  me  in 

writing,  annexing  to  such  report  the  minutes  of  testimony  taken  b&* 
fore  them,  together  with  any  documentary  eyidenoe. 

In  witness  whereof   I  hare  hereunto  signed  my 
[l.  s.]  name  and  afi&xed  the  privy  seal  of  the  State,  at  the 

capital  in  the  city  of  Albfmy,  this  day  of 

,18       . 
By  the  Goremor. 

Private  Secretary. 


(No.  9.) 

{Commission  to  inquire  tnto  mental  sanity  of  prisoner  at  the  i%mo  of 

the  trial) 

STATE  OF  NEW  YORK, ) 

COUKTY.       J 

Oyeb  and  Terhineb. 


The  People        \ 

TB.  >    On  Itidictmetit  for 

John  Doe.         \ 


At  a  Court  of  Oyer  and  Terminer  held  in  and  for  the  connty  of 
at  the  Oourt  House  in  ,  on  the 

day  of  ,  18 

Present— Hon.  ,  Presiding  Justice, 

The  above-named  defendant,  having 
been  duly  arraigned,  and  appearing  to  be  insane  and  without  mental 
capacity  to  conduct  his  defense,  the  Court,  pursuant  to  the  Statute  in 
such  case  made  and  provided,  hath  thereupon  appointed  A.  B.,  0.  D., 
and  E.  F.,  a  Commission  to  examine  and  inquire  into  the  sanity  of 
such  and  the  degree  of  mental  capacity  pos- 

sessed by  him,  their  report  to  be  made  in  writing  at  as  early  a  day  as 
practicable  to  this  court. 

P.J. 
r    1      Attest 
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(No.  10.) 
{Commission  to  inquire  into  mental  sanity  of  a  prisoner  indicted  and 
arraigned  at  Oyer  and  Terminer  and  who  pleads  insanity  as  his 
sole  defense*) 

STATE  OF  NEW  YORK, ) 
County,     J 

Oyer  akd  Tebuineb. 


The  People         I 

VB.  >    On  Indictment  for 

John  Doe.         \ 


At  a  Court  of  Oyer  and  Tenniner  held  in  and  for  the  county  of 
at  the  Court  House  in  on  the 

day  of  18 

Present — ^The  Hon  ,  Presiding  Justice, 

«       and 

the  aboTe-named  prisoner,  John  Doe,  having  been  duly  arraigned,  of- 
fers through  ,  his  counsel,  the  plea  of 
insanity  as  his  sole  defense  to  said  indictment 

Whereupon  the  court  having  received  the  said  plea,  and  caused  the 
same  to  be  recorded,  hath-  of  its  own  motion  appointed 

and  a-Commis- 

sion  to  examine  the  said  John  Doe  with  reference  to  his  mental  sanity 
at  the  date  of  the  offense  with  which  he  stands  charged,  and  to  report 
their  findings  and  conclusions  thereon  to  the  court,  at  as  early  a  day 
as  may  be  practicable. 

P.J. 

1-^  ^-1  Clerk. 


(No.  11,) 

{Report  of  Commission  appointed  at  Oyer  and  Terminer  or  under  Gov' 

emor's  warrant,) 

STATE  OF  NEW  YORK, ) 
County,     j 

Oyer  akd  Termikeb. 


The  People  J 

▼s.  >    On  Indictment  for 

John  Doe.  \  "^ 


To  the  Hon.  ,  Presiding  Justice. 

The  undersigned,  a  commission  appointed  by  this  honorable  court 
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on  the  day  18       ,  to  examine  John  Doe,  a 

prisoner  now  ander  indictment  for  and  con- 

fined in  the  Jail  of  connty,  with  reference  to  the 

question  of  his  mental  sanity  at  the  date  of  the  ofEense  with  which 
he  stands  charged,  respectfully  report  that  pursuant  to  the  anthority 
vested  in  them  they  proceeded  to  the  connty  Jail  on  the  day  of 

where  they  examined  under  oath  the  following 
persons,  to  wit : 

who  were  dnly  summoned  to  attend  hefore  them  and  whose  testimony 
having  been  reduced  to  writing  and  subscribed  by  them,  is  hereto  an- 
nexed as  part  of  this  report. 

And  they  further  report  that  they  also  carefully  examined  the  said 
John  Doe  at  various  times,  to  wit :  on  the  day  of 

and  the  day  of  at 

both  in  the  light  of  the  testimony  adduced  as  well  as  throngh  the 
signs  and  symptoms  exhibited  by  his  general  demeanor,  conduct,  con- 
versation, and  writing,  and  throngh  the  physical  indications  of  disease 
exhibited  by  him  at  these  times;  and  that  from  these  facts  so  presented 
to  them,  they  have  arrived  at  the  following  conclusions  and  findings, 
viz :  that  on  the  day  of  ,  18        ,  when  it 

is  alleged  that  the  offense  with  which  he  stands  charged  was  com- 
mitted, the  said  John  Doe  was  insane  and  without  power  to  control 
himself  or  to  regulate  his  conduct  toward  others.  {If,  on  the  contrary, 
the  Commission  find  him  sane,  then  they  should,  after  the  words  John 
Doe,  say  "  was  sane  and  capable  of  controlling  himself  and  of  regulat- 
ing his  conduct  toward  others.") 

All  which  is  respectfully  submitted. 

Conimissionert. 
Dated  18 


(No.  12.) 
(Notice  to  State  Commissioner  in  Lunacy  of  restoration  of  mind  of 

ifisane  criminal, ) 

STATE  OF  NEW  YORK, 
State  Asylum, 

To  the  Hon.  John  Ordronaux,  State  Commissioner  in  Lunacy. 

Sir: 

Pursuant  to  the  statute  in  such  case  made  and  provided,  it  becomes 
my  official  duty  to  notify  you  that  A.  B.  who  was  committed  to  this 
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asylum  by  order  of  on  the        day  of 

18  ,  {here  recite  terms  of  order)  and  has  remained  under 
obserration  and  care  until  this  time,  is  now,  in  my  opinion,  restored  to 
his  right  mind,  and  I  do  hereby  certify  to  the  same. 

Supi. 


(No.  13.) 
Certificate  of  filttessfor  discharge  of  Itieane  Convict*) 

STATE  OF  NEW  YORK,  ) 

State  Asylum  for  Insaitb  Crimlnaxb,     \ 

AuBUBN,  N.  Y.,  18    . ) 

I  hereby  certify  that  the  person  whose  name  and  description  are 
hereunto  annexed,  baring  been  held  aa  a  patient  in  this  asylum  for 
the  space  of  and  continuing  to  be  insane  and  manifestly 

incurable  at  the  expiration  of  the  term  for  which  he  was  sentenced, 
and  being  also  quiet  and  harmless,  and  in  a  condition  to  be  rendered 
pOomfortablo  in  {a  cotmiij  alms-house  or  (isylum)  is,  in  my  opinion,  a 
Lt  and  proper  subject  for  discharge  under  the  statute. 


John  Skith 


Med.  Superintendent. 

.Aged  25  years.  Erie  County, 
Burglary,  Sept.  18,  1874,  3 
years.  Sentence  expired  Sept 
18,  1877.  Demented.  Quiet. 
Neither  homicidal  nor  suicidaL 


{Approval  by  State  Comrn'r  in  Lunacy.) 

STATE  OF  NEW  YORK, 
Ofeice  op  the  State  Comm'r  ik  Lunacy 

18 


■\ 


It  appearing  from  the  within  certificate  of  ,  Super- 

intendent of  the  State  Asylum  for  Insane  Criminals,  that  John  Suith, 
now  a  patient  therein,  is  a  fit  subject  for  discharge  under  the  statute, 
I  hereby  approve  of  the  same. 

Witness  my  hand  and  seal  of  o£B.oe  the  day  and  year 
[l.  8.]  hereinbefore  written. 


69 


State  CommW  in  Lunacif, 


466  FQBMa 

(No.  14.) 

{CerHfioateofthe  &aU  Oomm%99i<mer  in  Lunaayio  Justice  of  8i^r$m$ 

Oowi  of  restoration  to  reason  of  th§  insane  criminaL) 

STATE  OF  NEW  YORK,  J  „  . 
OouirrT,     J  **  • 

Befobb  the  State  OouviBSioirEB  in  Lukagt. 

In  the  Matter     ) 

of  V 

John  Doe.         I 


To  the  Hon.  Jnstioe  of  the  Sapreme 

Court  of  the  '  Jndioial  District 

Whereas,  it  has  been  certified  to  me  by  Dr.  , 

Superintendent  of  the  asylum,  that  John  Doe 

who  was  {indicted  for)  {or  acquitted  of  the  crime  of 

upon  trial)  before  a  court  of  held  in  and  for 

the  county  of  ,  at  ,  on  the  day  of 

,  18       ,  and  committed  by  order  of  the  Hon. 

,  presiding  judge  thereof,  to  the  ABylnni 

on  the  day  of  ,  18        ,  {and  transferred  \if^  ^ 

been]  to  Asylum  on  the  day  of  ,  18       ), 

is  now  restored  to  his  right  mind.  And,  whereas,  after  having  madft 
due  inquiry  into  the  truth  of  such  fact,  and  after  a  personal  examina- 
tion of  said  John  Doe,  I  am  satisfied  that  the  same  is  well  founded 
and  substantially  established  by  competent  evidence. 

Now,  therefore,  pursuant  to  the  statute  in  such  cases  made  and 
provided,  I,  Johk  Obdbokaux,  State  Commissioner  in  Lunacy,  do 
hereby  certify  and  make  known  that,  in  my  opinion,  the  said  John 
Doe  is  of  sound  mind  and  understanding  and  not  laboring  under  any 
form  of  mental  disorder. 

Witness  my  hand  and  seal  of  office  at  ,  this 

day  of  ,  18      . 

[L.S.] 

State  Commissioner  in  Lunacy. 


(No.  16.) 

{Order  of  Judge  discharging  criminal  when  restored  to  reason) 

STATE  OF  NEW  YORK. 
SuPBBMB  Court. 

CouirrY. 

In  the  Matter 

of 

John  Doe. 


;l 


On  reading  and  filing  the  within  certificate  of  JoHK  Obdbokaux, 
State  Commissioner  in  Lunacy,  certifying  that  John  Doe,  who  was 
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committed  to  the  Asyloni  on  the  day 

of  ,  18       ,  is  now  restored  to  his  right  mind^  and 

the  Bame  being  proved  to  my  satisfaction. 

Ordered  that  the  said  John  Doe  be  and  he  is  hereby  discharged  from 
the  custody  of  the  said  ABylnm. 

Dated  at  ,  this  day  of  ,   18        . 


Attest 


Justice  qf  Supreme  Court* 


Clerh, 


^^H  HABITITAL  DETJNKARDS. 

^^  (Desigfudion  of  drunkards^  and  notice  to  tavern-keepers.) 

County  of  ,  ss. 

The  undersigned,  overseers  of  the  poor  of  the  town  of  , 

in  said  county,    having  discovered   A.  B.,  of  said  town,  to  be  an 
habitual  dmnkard,  da  hereby,  pursuant  to  section  1,  title  4,  chapter 
I      20,  part  1,  of  the  Revised  Statutos,  designate  him  as  an  habitual 
I      drunkard,  and  describe  him  as  follows:  [here  describe  htnu\     And 
every  merchant,  diatiller,  shop-keeper,  grocer,  tavern-keeper,  or  other 
dealer  in  spirituouB  liquors,  is  required   not  to  give  or  sell,  under  any 
J      pretense,  auy  spirituous  liquors  to  the  said  A.  B. 
^^   Qiven  under  our  hands,  at  ,  this  day  of  ,  18     . 

H  C.  D., 

B  E.R, 

^^  Overseers  of  the  Poor. 

[Copies  of  the  foregoing  notice,  signed  by  the  overseers,  should  be 
I  directed  to  and  served  personally  on  all  persons  who  are  required  to 
obey  its  directions.  The  person  designated  as  a  drunkard  may  con- 
test the  fact  before  u  jury.  For  that  purpose,  he  must  apply  to  a 
justice  of  the  peace  of  his  town  for  a  venire.  Upon  such  application, 
the  justice  is  required  to  give  immediate  notice  to  Che  overseers  of  the 
poor,  of  the  time  and  place  which  he  shall  fix  upon  to  try  the  ques* 
'      tion ;  and  to  issue  a  venire.] 


(No.  17.) 
(Form  of  notice  to  overseers,) 
To  the  overseers  of  the  poor  of  the  town  of  : 

You  are  hereby  notified  that  A.  B.,  who  has  been  designated  by 
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you  as  an*  habitual  dnmkard,  has  applied  to  me  for  prooeas  to  som- 
mon  a  jnry,  and  tiy  and  determine  the  &ot  of  snoh  drunkenneaa ; 
and  that  I  have  fixed  upon  the  day  of  instant^  at 

o'clock  in  the  aftemooni  at  my  office  in  said  towuj  as  the  time  and 
place  for  such  triaL 


Dated  ,  18 


J.  K.|  JusHoe  of  the  Peace, 


(No.  18.)  ' 
{Form  of  Venire,) 

OOTTNTT  OF  ,  8S  : 

To  any  constable  of  the  town  of  ,  in  sidd  ooonty, 

Gbbetikg  ; 

Yon  are  hereby  commanded,  in  the  name  of  the  people  of  the  Stats 
of  New  Torky  to  summon  a  jury  of  twelve  persons^  competent  to 
serve  as  jurors,  to  appear  at  my  office  in  aforesaid,  on  the 

day  of  inst,  at  o'clock  in  the  afternoon, 

to  try  the  fact  whether  A.  B.,  of  said  town,  is  an  habitual  drunkard, 
he  having  been  designated  as  such  by  the  overseers  of  the  poor  of  said 
town ;  and  have  then  and  there  a  panel  of  the  names  of  the  jorors  you 
shall  so  snmmon,  and  this  precept 

Given  under  my  hand,  at  ,  this         day  of  ,  18      . 

J.  K.,  Justice  of  the  Peace. 

[Witnesses  may  be  summoned  and  sworn,  and  their  testimony 
enforced  in  the  same  manner  as  in  justices'  courts.] 


(No.  19.) 
{Ibrmof  SubpcBTia,) 

OOTTNTT  OF  ,  8S  : 

To  John  Doe,  Bichard  Boe,  eto.,  Gbestino  : 

Ton  are  hereby  commanded,  in  the  name  of  the  people  of  the  State 
of  New  York,  to  appear  before  me,  the  undernamed  justice  of  the 
peace,  at  my  office,  in  the  town  of  ,  in  said  countyi 

on  the  day  of  inst,  at  o'clock  in  the 

afternoon,  to  give  evidence  touching  the  fact  of  the  habitual  drunken* 
ness  of  A.  B. ;   he  having  been  designated  by  the  overseers  of  the 
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poor  of  said  town  as  an  habitual  dronkardy  and  the  said  A.  B.  haTing 
demanded  a  jury  to  try  each  alleged  fact. 

QiTen  under  my  hand^  at  ,  thia  day  of  , 

18 

J.  K,  Justice, 

[The  jury  are  to  be  summoned,  returned,  and  aix  balloted  for  as  in 
suits  in  justices'  courts.  The  six  drawn  must  be  sworn  and  sit  as  a 
jary-] 


(No.  20.) 
{I>runkard — Juror's  oath  in  case  of,) 

You  do  swear  that  you  will  well  and  truly  try  the  fact  of  the  alleged 
habitual  drunkenness  of  A.  B.,  and  a  true  verdict  give  according  to 
evidence. 


(No.  21.) 
(Drunkard — Oath  to  wit7ies8  in  case  of,) 

You  do  swear  that  the  evidence  you  shall  give,  touching  the  fact  of 
the  alleged  habitual  drunkenness  of  A.  B,,  shall  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth, 

[The  verdict  of  the  jury  must  be  entered  by  the  justice  in  a  book 
provided  by  him  for  the  purpose.  If  it  be  found  that  the  person  des- 
ignated is  an  habitual  di*unkard>  the  justice  must  enter  judgment 
against  him,  and  award  execution  for  the  costs  to  the  overseers  of  the 
poor,  as  in  civil  cases. 


(No.  23.) 
(Dru7ikard — Execution  t^ainsi,) 

COTTKTT  OF  ,   55  : 

To  any  constable  of  said  county,  Greetixg  : 

Whereas,  A.  B.,  of  ,  in  said  county,  was  designated 

and  described  by  the  overseers  of  the  poor  of  said  town  as  au  habit- 
ual drunkard  ;  and  by  the  verdict  of  a  jury,  duly  impaneled,  drawn 
and  sworn,  before  me,  the  undersigned  justice,  upon  the  application  of 
the  said  A.  B.,  it  is  found  that  ho  is  an  habitual  drunkard;  where- 
upon I  did  render  judgment  ag^nst  said  A.  B.  for  the  costs  of  the 
said  overseers  in  attending  the  trial,  amounting  to  the  sum  of 


k 


470  FORMS. 

dollars.  Ton  are  therefore  hereby  commanded^  in  the  name  of  Ilia 
people  of  the  State  of  New  York,  to  levy  the  said  costs  of  the  goods 
and  chattels  of  the  said  A.  B.  (excepting  snch  goods  and  chattels  as 
are  exempt  by  law  from  execution),  and  bring  the  money  which  you 
shall  collect,  days  from  the  date  hereof  before  me,  at  my 

office  in  ,  to  render  to  said  overseers ;  and  if  no  such 

goods  and  chattels,  or  not  sufficient  to  satisfy  this  execution,  can  be 
found,  you  are  farther  required  to  take  the  body  of  the  said  A.  B.  and 
convey  him  to  the  common  jail  of  said  county,  there  to  remain  until 
this  execution  be  paid,  or  he  be  thence  discharged  according  to  law. 
Given  under  my  hand,  at  this  day  of  ,  18    . 

J.  E.,  Justice  of  the  Peace* 


(No.  23.) 
(Execution  against  the  overseers.) 
County  of  ,  ss  : 

To  any  constable  of  said  county,  Gbebtino  : 

Whereas,  A.  B.,  etc.,  having  been  tried  before  me  on  the  charge  of 
being  an  habitual  drunkard,  on  the  day  of  ,  it  is 

found  that  he  is  not  an  habitual  drunkard  ;  and  inasmuch  as  it  ap- 
pears to  me  that  the  said  overseers  of  the  poor  did  not  act  in  good 
faith,  and  that  they  had  no  reasonable  cause  to  believe  the  said  A.  B 
to  be  an  habitual  drunkard,  I  have  entered  judgment  against  the  said 
overseers  of  the  poor  for  the  costs  of  said  A  B.,  amounting  to  the 
sum  of  dollars.    You  are  therefore  commanded,  in  the  name 

of  the  people  of  the  State  of  New  York,  to  levy  the  said  costs,  eto. 
[Draw  the  residue  of  the  execution  as  in  ordinary  casesJ] 

J.  E.,  Justice  of  the  Peace. 


(No.  24.) 
(Revocation  by  the  overseers  when  a  drunkard  reforms.) 

OOTTNTT  OP  ,  SS  : 

The  undersigned,  overseers  of  the  poor  of  the  town  of  , 

being  satisfied  that  A.  B.,  respecting  whose  drunkenness  a  notice  has 
heretofore  been  given  by  the  overseers  of  the  poor  of  said  town,  has 
reformed  and  become  temperate,  hereby  revoke  and  annul  the  notice 
given  in  the  case  of  the  said  A.  B^  aforesaid. 
Given  onder  our  handS;  at  « this  day  of  ,  18 

C.  D, 
E  F., 
Overseers  of  the  Poor* 
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COMMITMENT  TO  THE  STATE  INEBEIATE  ASYLUM. 

(No.  26.) 

{Form  of  certificate  of  County  Judge,) 

Iw  THB  Mattee  of         )     Before 

>  County  Judge 

Ajx  Alleged  Ikebbiate.    }  of  County 

OOTJIfTY,  88  : 


TThereas,  application  iu  writing  has  been  made  to  me» 

,  county  Judge  of  the  county  of  , 

by  ,  one  of  the  supcrintendenta  of  the  poor  of 

said  county,  in  behalf  of  of  the  town  (or  city) 

of  ,  in  the  county  aforesaid,  au  alleged  inebriate 

in  indigent  circumstauces,  to  the  end  that  an  investigation  of  the  facta 
of  the  case  might  be  had,  and  if,  upon  such  investigation,  it  should 
Beem  proper  that  the  requisite  certificate  might  be  made  in  pursuance 
of  section  17  of  chapter  653  of  the  Laws  of  1873,  entitling  said 

to  admission  into  the  New  York   State  Inebriate 
Inm  at  Binghamton,  as  an  inebriate  in  indigent  circnmstances ; 
and  I,  the  said  county  judge,  having  made  the  requisite  order  for  such 
investigation,   dated  on  the  day  of  ,  and  ap- 

pointed the  day  of  at  ,  for  the 

bearing  said  matter,  and  directed  reasonable  notice  to  be  given  to  one 
of  the  superintendents  of  the  poor  of  the  county  of  , 

and  to  the  said  ,  of  the  time  and  place  of  such 

hearing  and  investigation  ;  and  ,  one  of  said  super- 

intendents, having  personally  appeared  before  me  at  the  time  and 
place  aforesaid,  and  proof  of  the  personal  service  of  notice  of  the 
time  and  place  of  said  investigation  upon  said  having 

been  made,  and  having  called  two  respectable  physicians,  and  other 
credible  witnesses,  and  fully  investigated  the  facta  of  the  case :  I  do 
hereby  .certify  that  satisfactory  j>roof  has  been  adduced  before  me, 
showing  that  the  said  is  an  inebriate  ;  that  hia  estate 

is  sufficient  to  support  him  (or  him  and  his  family,  as  the  case  may 
be,)  and  that  he  will  probably  reform  under  treatment  in  said  asylum. 

Given  under  my  baud,  at  ,  in  the  county  of  ,  this 

day  of  18 

County  Judge, 

(To  this  must  be  Bttuhed  the  oertlflo&te  of  the  county  olerk,  with  the  leal  of  the 
county  courta,  as  foUuws:) 
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(No.  36.) 
STATE  OF  NEW  YORK, ) 

OOUKTT.       J    ^*' 

I>  ,  derk  of  the  county  of  and  of  the 

ooorts  thereof,  do  hereby  certify  that  ,  whose  name 

is  subscribed  to  the  foregoing  certificate,  was,  at  the  date  of  said  cer- 
tificate, county  judge  of  the  county  of  ,  duly  elected 
and  sworn  and  authorized  to  make  such  certificate ;  that  I  am  well 
acquainted  with  the  handwriting  of  the  said  ,  and 
verily  believe  that  the  signature  to  the  said  certificate  is  genuine. 
In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed  the 
[l.  s.]        seal  of  said  county  and  courts  at 

in  said  county  of  ,  the  day  of         , 

18 

County  Clerk. 


INEBBIA.TB8'   HOHB   FOB  KINGS   COUNTY, 

Forms  for  commitment  and  admission  to  this  institution, 

(No.  27.) 
(Involuntary  Patients,) 
When  the  inebriate  declines  to  enter  the  Home  voluntarily,   the 
nearest  relatives  may  proceed  under  the  provisions  of  Section  %  of 
Chapter  797  of  the  Laws  of  1873,  which  read  as  follows  : 

"  For  the  further  purpose  of  carrying  out  the  object  of  said  In- 
ebriates' Home  for  Kings  County,  the  magistrates  of  the  several 
counties  of  this  State  may,  upon  presentation  to  them  of  a  requisition 
from  the  nearest  relative  or  relatives,  guardian  or  friend  of  any  person 
who  has  been  duly  committed  to  the  jail  or  other  prison  within  their 
respective  jurisdictions  as  an  habitual  drunkard,  together  with  a  cer- 
tificate from  the  Chairman  of  the  Executive  Committee,  stating  that 
said  Committee  is  willing  to  admit  and  retain  in  custody  such  person 
80  committed  as  an  habitual  drunkard,  may  so  modify  such  order  of 
commitment  as  to  permit  any  authorized  agent  of  said  Home  to  take 
charge  of  said  habitual  drunkard  and  transfer  him  or  her  directly  to 
said  Institution,  there  to  be  detained  pursuant  to  the  provisions  of 
the  second  section  of  the  Act  of  Incorporation  of  said  Home,  passed 
May  9, 1867,  provided  always  that  the  relatives,  guardian  or  friends 
shall  alone  be  liable  for  the  expense  of  his  or  her  removal  to  and  main- 
tenance in  said  Home." 


I 


It  will  be  observed  that  the  trial  before  the  magistrate,  together  with 
the  conviction  as  an  habitual  drunkard,  and  the  commitment  to  prison, 
must  be  perfected  according  to  the  forms  of  law.  Then  come  the  pro- 
ceedings for  transfer  to  the  Home,  in  which  the  following  forms  may 
be  used; 


(No.  28.) 

(  Warrani  of  Commitment) 

STATE  OF  NEW  YORK,  )      . 

County,  Towk  op      )  *  > 

To  any  Constable  of  said  County,  and  to  the  Keeper  of  the 
of  the  said  County,  Gkeeting  : 
Whereas,  has  this  day  been  duly  convicted  before  me, 

a  justice  of  the  peace  in  and  for  the  said   town  and  county, 
npon  the  complaint  on  oath  of  ,  and  upon  competent   testi- 

mony, of  being  at  the  present  time  an  habitual  drunkard  in  said  town 
and  county   and 

Whereas,  upon  snob  conviction,  I  did  adjudge  and  determine  that 
the  said  be  committed  to  the  of  said  county  for 

the  term  of 

Now,  therefore.  In  the  name  of  The  People  of  the  State  of  New 
York,  you,  the  said  constable,  are  hereby  commanded  forthwith  to 
convey  and  deliver  the  said  into  the  custody  of  the  said 

keeper  of  said  ,  who  is  hereby  commanded  to  receive  and 

detain  h       therein  during   the  term  of  ,  or  until  thence 

discharged  by  due  course  of  law. 

Given  under  my  band,  at  the  said  town,  in  the  said  county,  thia 
^^  day  of  ,  187    . 

^^^^^  ,  Justice  of  the  Peace, 

I        STi 


STATE  OF  NEW  YORK. 

CODNTY. 


(No.  29.) 

{Requisition  of  Nearest  Relatives,  etc,) 

y  8s: 

being  sworn,  do    depose  and  say  that* 
who  was  duly  committed  to  the 
as  an  habitual  drunkard,  by  ,  Esq., 

by  a  warrant  of  commitment  dated  the 


of 


the 
of  the 
in  and  for  the 
day  of 


*  Insert,"  he  (or she)  ia  the  neareet  relative,"  or"  friend,"  as  the  c&se  may  be. 
If  the  reqoisition  is  made  by  more  than  one.  Insert  "  they  arei  etc." 
60 
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187  ,  for  the  tenn  of  ,  and  that  the  deponent       hereby  make 

requisition  upon  said  magistrate,  in  aooordanoe  vith  the  provisions  of 
the  statute,  and  prays  that  the  said  warrant  of  commitment  may  be 
so  modified  as  to  permit  any  anthorized  agent  of  The  Inebriates'  Home 
for  Kings  County,  to  take  charge  of  said  habitual  drunkard,  and 
transfer  h  directly  to  said  Institution,  there  to  be  detained  pnrsnant 
to  the  provisions  of  the  second  section  of  the  Act  of  Incorporation  of 
said  Home,  passed  May  9, 1867,  provided  that  the  rektiTes,  guardian  , 
or  friends  shall  alone  be  liable  for  the  expense  of  such  removal  to  and 
maintenance  in  said  Home. 

Sworn  to  before  me,  this       day  of  ,  187    • 


(No.  30.) 


{CertificaU  of  Chnsent,) 

I  Ohairman  of  the  Executive  Oommittee  of  The  Inebriates^ 

Home  for  Kings  County,  in  pursuance  of  the  provisions  of  Section  3 
of  Chapter  797  of  the  Laws  of  1873,  hereby  certify  that  the  oommit- 
tee is  willing  to  admit  and  retain  in  custody  in  said  Home  , 
who  was  committed  to  the  of  the  on  the  ,  187  , 
as  an  habitual  drunkard,  for  the  term  of  ,  provided  that  the 
relatives,  guardian,  or  friends  of  such  person  shall  alone  be  liable  for 
the  expenses  of  such  removal  to  and  maintenance  in  said  Home. 

And  I  also  certify  that  is  an  agent  of  said  Home,  duly 

authorized  to  take  charge  of  said  person  and  transfer  h  to  said 
Institution. 

Chairman  of  the  Executive  Committee  of  the  IneMates'  Horns  for 
Kings  County. 

Dated,  ,187    . 


(No.  31.) 


STATE  OP  NEW  YORK,  ^  „  . 


{Modified  Order  of  Commitment,) 

Whereas,  was  duly  convicted  before  me,  ^  on  the 

day  of  ,  187    ,  upon  complaint,  duly  made  on  oath, 

and  upon  competent  testimony,  of  bemg  an  habitual  drunkard,  in 
said  county ;  and 


I 


I 
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Whereas,  upon  snch  conviction,  I  did  adjudge  and  dotermine  that 
be  committed  to  the  of  said  county  for  the  term 

of  ;  and 

Whereafi,  the  said  was  thereupon  duly  committed  to  the 

said  ,  for  the  said  term,  by  a  warrant  of  commitment  signed 

by  me,  and  dated  on  the  day  above  mentioned ;  and 

Whereas,  requisition  has  this  day  been  presented  to  me  from  the 
of  said  person,  to  wit,  by  ,  in  accordance  with  the 

provisions  of  Section  2  of  Chapter  797  of  the  Laws  of  1873,  and  also 
a  certificate  from  the  Chairman  of  the  Executive  Committee  of  The 
Inebriates'  Home  for  Kings  County,  stating  that  said  Committee  is 
willing  to  admit  and  retain  in  custody  in  said  Home  the  said  person 
so  committed  as  an  habitual  drunkard,  subject  to  the  provisions  of 
said  section  of  said  chapter,  and  stating  that  is  an  agent  of 

eaid  Home,  duly  authorized  to  take  charge  of  said  person  and  transfer 
h      to  said  Institution. 

Now,  therefore,  I  do  hereby  modify  the  said  warrant  of  commit- 
ment, so  as  to  permit  tbo  said  agent,  hereinbefore  named,  to  take 
charge  of  said  habitual  drunkard,  and  transfer  h  directly  to  the 
said  Inebriates'  Home  for  Kings  Oonnty,  there  to  be  detained,  pur- 
snant  to  the  provisions  of  the  second  section  of  the  Act  of  Incorpora- 
tion of  eaid  Home,  passed  May  9,  1867,  provided  that  the  relatives, 
guardian  or  friends  shall  alone  be  liable  for  the  e^cpeuses  of  such 
removal  to  and  maintenance  in  said  Home, 

Given  under  my  hand  this  day  of  ,  187    . 

Or  proceedings  may  be  taken  under  Section  6,  Chapter  169,  Laws 
of  1877,  inserted  above.  This  avoids  the  necessity  of  a  commitment 
to  the  penitentiary  or  workhouse,  and  its  subsequent  modification,  by 
providing  for  a  direct  commitment  to  the  Homo  upon  the  presenta- 
tion of  the  requisite  certificate  ;  and  it  also  makes  provision  for  the 
indigent  poor.    The  following  forms  are  drawn  pursuant  to  this  section  ■ 


(No.  32.) 

{Certificate  of  Chairman  of  Executive  Committee,) 
To  ,  Esq.,  Justice  : 

having  this  day  been  duly  convicted  before  you  of 
being  an  habitual  drunkard. 

Now,  therefore,  I,  ,  Chairman  of  the  Executive  Com- 

mittee of  The  Inebriates'  Homo  for  Kings  County,  in  pursuance  of 
Section  6  of  Chapter  169  of  the  Laws  of  1877,  do  hereby  certify  that 
the  said  Committee  is  willing  to  admit  and  retain  the  said  in 

custody  in  said  Home  for  the  term  of  six  months. 

Dated,  ,  187    . 
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(No.  33.) 
{Warrant  of  CommUmmt*) 
STATE  OF  NEW  TOBK, 

OotrKTY  OF 


(-,. 


To  any  Constable  or  Police  OfiBicer  of  said  Ootmty  and  to  the  Keeper 

of  the  Inebriates'  Home  for  Eangs  County,  GBExmKa : 

Whereas,  has  this  day  been  doly  conyicted  before  me, 

,  a  magistrate  in  and  for  said  ,  upon  complaint 

and  oath  of  ,  and  upon  competent  testimony,  of  being  at 

the  present  time  an  habitual  drunkard  in  said  ;  and 

Whereas  a  certificate,  in  pursuance  of  Section  6  of  Chapter  169  of 
the  Laws  of  1877,  being  duly  presented  to  me,  I  did,  by  virtue  of  said 
section,  adjudge  and  determine  that  the  said  be  committed 

to  The  Inebriates'  Home  for  Kings  County  for  the  term  of 
months ; 

Now,  therefore,  in  the  name  of  the  People  of  the  State  of  New 
Tork,  you,  the  said  constable  or  police  officer,  are  hereby  conunanded 
forthwith  to  convey  and  deliver  the  said  into  the  custody 

of  the  said  Keeper  of  said  Home,  who  is  hereby  commanded  to  receive 
and  detain  the  said  therein  during  the  said  term  of 

months,  or  until  thence  discharged  by  due  course  of  law. 
Given  under  my  hand  at  ,  this  day  of  ,  187 


(No.  34.) 
(  Voluntary  PatierUs,) 

Section  2  of  Act  incorporating  the  Home,  passed  May  9, 1876,  pro- 
vides as  follows : 

'*The  said  corporation  shall  have  power  to  receive  and  retain  all 
inebriates  who  enter  said  Home,  either  voluntarily  or  by  order  of  the 
Trustees,  as  hereinafter  provided,  for  such  period  as  said  Trustees 
may  deem  for  the  benefit  of  such  inebriates,  not  exceeding  six  month&" 

Voluntary  applicants  for  admission  may  submit  their  request  in 
the  following  form : 
To  the  Superintendent  of  The  Inebriates'  Home  for  Kings  County: 

Sib  : — Having  unfortunately  indulged  in  the  use  of 

until  such  practice  has  become  a  confirmed  habit,  which 
I  cannot  control,  and  which  I  feel  powerless  to  overcome  without 
assistance,  and  being  convinced  that  such  aid  can  only  be  obtained  by 
submitting  myself  to  restraint,  I  hereby  voluntarily  apply  for  admis- 
sion as  a  patient  to  "  The  Inebriates'  Home  for  Kings  County,'*  stipu- 
lating that  if  I  am  received  into  said  Institution,  I  will  reoudn  a 


• 


patient  therein  for  snch  time  as  the  officers  thereof  shall  deem  requis- 
ite for  my  heneflt,  not  exceeding  tlie  term  of  six  months ;  and  pay,  or 
cause  to  be  paid>  to  said  Institution  three  months'  board  in  advancOt 
at  Huch  rate  as  may  be  agreed  upon  ;  promising  to  obey  all  the  rules, 
regnktions  and  orders  that  may  be  in  force  in  said  institution  at  any 
time  daring  my  residence  therein,  and  to  submit  to  such  restraint 
and  treatment  as  the  Superintendent  thereof  may  deem  ueces^ary  iu 
my  case. 

{Proceedings  in  Supreme  or  County  Court,) 

Where  poverty  is  involved,  or  where  the  habitual  drunkard  has  be- 
come dangerous  to  himself  or  others,  it  may  be  advisable  to  proceed 
by  petition  to  the  Supreme  or  County  Court  for  a  commission  in  the 
nature  of  a  writ  *'de  lunatico  iuquirendo,"  for  the  purpose  of  having 
a  committee  appointed  to  take  charge  of  the  inebriate's  person  and 
estate.  In  such  cases  where  immediate  restraint  is  necessary,  the 
statute  (see  Section  7,  chapter  483,  Laws  of  1868,)  provides  for  a 
temporary  commitment  to  the  Home,  as  follows  : 

"Any  Justice  before  whom  proceeding  may  be  pending  under  the 
provisions  jof  this  act  may,  after  filing  of  any  complaint  and  when  in 
his  judgment  the  circumstances  of  the  case  render  it  proper  so  to  do, 
commit  the  person  charged  with  being  au  habitual  drunkard  to  the 
said  *  Home' while  proceedings  in  such  complaint  are  pending,  and 
all  persons  so  temporarily  committed  shall  be  discharged  from  said 
'Home' if,  on  return  of  a  commission,  it  shall  be  determined  that 
they  are  not  proper  persons  to  be  detained." 

In  this  proceeding  the  following  form  of  temporary  conimitment 
may  be  used : 


(No.  35.) 
{Temporary  commitment  penditig  proceedings  in  supreme  or  county 

court,) 


STATE  OF  NEW  YORK, 
Couirry. 


iS 


Court  of  the 

on  day  of 


of 


Justice.    In  the  matter  of 


At  a  term  of  the 

held  at  the  in  the 

Present,  Hon, 
supposed  habitual  drunkard. 

To  any  Constable  or  Officer  of  Police  doing  duty  within  any 
County,  Town  or  City  within  this  State : 
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Whereas,  petition  and  complaint  has  been  made  to  me,  and  is  now 
filed,  wherein  and  whereby  it  appears  to  me  that  , 

a  resident  of  the  of  ,  is  incapable  and  unfit  to  properlj 

conduct  his  own  affairs^  in  consequence  of  habitual  drunkenness ;  and 

Whereas,  in  my  judgment  the  circumstances  of  the  case  render  it 
fit  and  proper  that  he  be  committed  to  The  Inebriates'  Home  for 
Kings  County  while  proceedings  on  such  complaint  are  pending  ; 

Now,  therefore,  under  and  by  virtue  of  Chapter  483  of  the  Laws  of 
1868,  and  other  laws  amendatory  thereof  and  supplemental  and  ad- 
ditional thereto,  you  are  commanded  forthwith  to  take  the  said 
and  him  convoy  to  the  said  Inebriates'  Home  for  Kings  County,  the 
Keeper  whereof  is  hereby  required  to  receive  and  detain  him  therein 
while  proceedings  above  referred  to  are  pending,  and  until  further 
order  in  the  premises. 

Given  under  my  hand,  at  the  said  of  ,  this 

day  of  ,  A.  D.  187    . 

In  cases  where  these  proceedings  have  been  consummated,  and  the 
Cfikct  of  habitual  drunkenness  duly  determined,  the  statute  (soe  Section 
3y  Chapter  797  of  Laws  of  1873)  makes  the  following  provision : 

"  §  3.  Section  three  of  the  act  to  amend  the  act  entitled  '  An  Act 
to  Incorporate  The  Inebriates'  Home  for  Kings  County/  passed  May 
ninth,  eighteen  hundred  and  sixty-eight,  is  hereby  amended  so  as  to 
read  as  follows :" 

**The  Justices  of  the  Supreme  Court  of  the  State  of  New  York, 
in  the  exercise  of  their  several  jurisdictions,  and  the  County  Judges 
of  the  several  counties  of  this  State,  within  the  limits  of  their  several 
juriadictions,  shall  have  power  to  commit  to  said  Inebriates*  Home  for 
Kinga  County,  for  a  torm  not  exceeding  one  year,  all  persons  who,  in 
accordance  with  the  provisions  of  sections  four,  five  and  six  of  this  act, 
as  amended,  shall  be  found  incapable  or  unfit  to  properly  conduct 
their  own  affairs,  or  dangerous  to  themselves  or  others,  in  consequence 
of  habitual  diunkenneas,  on  the  presentation  to  the  Justice  or  County 
Judge  making  such  commitment  of  an  agreement  on  the  part  of  the 
Executive  Committee  of  said  Home,  certified  by  the  Chairman  there- 
of, to  receive  and  treat  such  habitual  drunkard  in  said  Home,  and  not 
otherwise." 


Blanks  of  the  above  forma  may  be  had  on  application  to  the  Super- 
intendent of  the  Institution,  at  Fort  Hamilton,  Kings  county,  N.  Y. 


*B7  Ch&pter  707,  Section  1,  of  Act  pasead  June  IS.  1878,  tb«  words  "  ExecaUv« 
Comnuttoe  "  are  aubgtituted  for  tliat  of  "  TruBteea." 


FORMS. 
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INDIGENT  LUNATICS,  NOT  PAUPEES. 
(No.  36.) 
{Application  to  county  judge  and  affidavit  in  helmlf  of. ) 
To  the  Hon.  A.  B^  county  judge  of  the  couaty  of 

The  petition  of  C.  D.,  of  the  town  of  ,  in  said  county, 

respectfully  showeth :  That  E.  P.,  now  a  resident  of  the  said  town,  i^ 
and  for  the  term  of  years  last  past  has  been  a  lunatic ;  that  he 

is  now  in  the  care  and  custody  of  G.  H.,  at  the  town  aforesaid ;  that 
he  is  in  indigent  circumstances,  and  has  no  property  in  his  own  pos- 
session, or  held  by  any  person  in  trust  for  him,  snfEcient  for  his  sup- 
port [or,  for  the  support  of  himself  and  family],  under  the  visitation 
of  insanity  aforesaid.  Your  petitioner  therefore  prays  that  an  exami- 
nation and  investigation  may  be  had  in  the  premises,  pursuant  to  the 
provisions  of  the  act  entitled  "  An  act  bo  organize  the  State  Lunatio 
Asylum,  and  more  effectually  to  provide  for  the  care,  maintenance 
and  recovery  of  the  insane,"  passed  April  7,  1843,  eta 

0.  D. 
County  of  ,  m  .• 

0.  D,,  of  said  county,  being  duly  sworn,  says  that  the  facts  and  cir- 
cumstances stated  and  set  forth  in  the  foregoing  petition,  by  him 
signed,  are  true. 

CD, 
Subscribed  and  sworn  before  me, } 
the  day  of  ,18      ,  J 

,  Justice, 

[Upon  receiving  such  petition,  it  is  the  duty  of  the  county  judge  to 
call  two  respectable  physicians,  and  other  credible  witnesses,  and 
investigate  all  the  facts  of  the  case.  For  the  purpose  of  procuring  the 
attendance  of  the  physicians  and  witnesses,  the  following  forms  of  an 
order  and  subpoena  may  be  used.  ] 


(No.  37.) 

{Order  of  judge  on  the  foregoing  petiium.) 

In  the  matter  of  E.  F.,  an  alleged  ) 
indigent  lunatic :  ) 

Upon  the  petition  of  C.  D.,  of  the  town  of  ,  in  the 

county  tf  ,  herein  presented  to  me,  and  duly  verified,  it 

is  ordered  :  That  J.  T.  P.  and  D.  D.,  two  respectable  physicians  of  the 
said  county,  be  hereby  designated  and  appointed,  pursuant  to  the 
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provisions  of  the  act  entitled,  etc  [as  in  the  nezi  pnceding  form},  to 
examine  the  said  E.  F.,  in  respect  to  his  aUeji^ed  insanity,  within 
days  after  they  shall  be  respectively  served  with  a  copy  of  this  order, 
certified  by  me;  and  that  they  appear  before  me  at  my  office  in 
,  on  the  day  of  instant  [or,  next],  at 

o'clock  in  the  noon,  and  certify  respective  opinions  in  re- 

lation thereto ;  and  that,  at  the  time  and  place  aforesaid,  other  wit- 
nessess  be  examined  touching  the  mental  condition  and  pecuniary 
drcnmstances  of  the  said  E.  F.  And  it  is  f^uiher  ordered  that 
days'  notice  of  snch  examination  be  given  to  one  of  the  overseers  of 
the  poor  of  said  county  [or  to  one  of  the  overseers  of  the  poor  of  the 
town  of  >  ifauch  ea^ense  is  chargeable  to  the  town.} 

A.B, 
County  Judge  of  the  county  of 

[The  notice  to  the  superintendent  or  overseer  may  be  for  such  time 
as  the  judge  may  deem  reasonable.] 


(No.  38.) 
{iSubpana  to  mtnesses,) 

CouuTT  OP  ,  ««. ; 

To  B,  F.,  0.  P.,  etc.,  of  said  county,  Greetikg: 

Tou,  and  each  of  you,  are  hereby  commanded.  In  the  name  of  the 
People  of  the  State  of  New  York,  to  appear  before  me,  at  my  office  in 

,  on  the  day  of  instant  [or,  next],  at 

o'clock  in  the  noon,  to  testify  what  you,  or  either  of  you,  may 

know  touching  the  mental  condition  and  pecuniary  circumstances  of 
E.  F.,  now  of  the  town  of  ,  in  said  county. 

Given  under  my  hand,  at  « this  day  of  ,  18    . 

A.  R, 

County  Judge,  etc. 


(No.  39.) 

{Certificate  of  physicians,  and  affidavit) 

In  the  matter  of  £.  F.,  an  alleged  ) 
indigent  lunatia  f 

We  do  hereby  certify  that,  in  pursuance  of  the  order  of  A.  B., 
county  judge  of  the  county  of  ,  made  in  the  above  entitled 

matter,  and  bearing  date  the  day  of  ,  18      ,  we  have 

carefully  examined  into  the  mental  state  and  condition  of  E.  F.^ 


above  named,  and  partioalorly  in  reference  to  his  alleged  insanity ;  and 
that  in  oar  opinion,  derived  from  such  examination^  the  said  E.  F.  is 
a  conOnned  Innatic 

Given  iinder  our  hands,  this  day  of  ,18 

J.  T.  P„ 
D.  D. 
Coxmrr,  ss: 
J.  T.  P  and  D.  D.,  of  said  county,  being  by  me  Beverally  sworn, 
depose  and  aay,  and  each  for  himself  deposes  and  says,  that  the  facts 
stated  and  set  forth  in  the  foregoing  certificate,  by  them  signed,  are 
ti'ue. 

J.  T.  P., 
D.  D. 
Snbscribed  and  sworn  to  before  me, ) 
this        day  of  ,18        .      ) 

f  Justice, 


(No.  40.) 

( County  Judge's  certificate, ) 

In  the  matter  of  E.  F.,  an  alleged  ) 
indigent  lunatic :  f 

COITNTY  OF  ,  88,  : 

Whereas,  an  application  has  been  made  to  me  ,  county 

judge  of  the  said  county  of  ,  in  behalf  of  E.  F.,  who 

resides  in  the  town  of  ,  in  said  county,  for  a  ceruficato 

entitling  him  to  admission  into  the  State  Lunatic  Asylum  at  Utica, 
as  a  person  in  indigent  circumstances,  not  a  pauper;  and  I,  the  said 
judge,  having  given  reasonable  notice  of  the  time  and  place  of  hear- 
ing, to  ,  superintendent  of  the  poor  of  the  county  of 
,  which  county  is  chargeable  with  the  expense  of  sup- 
porting said  person  in  the  asylum  [or,  to  ,  an  overseer  of 
the  poor  of  the  town  of  ,  in  the  coonty  of  , 
which  county  is  chargeable  with  the  expense  of  supporting  said  person 
in  the  asylum] ;  and  having  called  two  respectable  physicians,  and 
other  credible  witnesses,  and  fully  investigated  the  facts  of  the  case 
[if  a  jury  is  called  on  the  question  of  insanity,  state  the  fact  and  the 
verdict],  do  hereby  certify  that  satisfactory  proof  has  been  adduced  to 
me,  showing  the  said  E.  F.  to  be  insane,  and  that  he  became  insane 
within  one  year  next  prior  to  the  date  hereof,  and  that  his  estate  is 
61 
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insufficient  to  support  him  and  his  feaaHj  [or,  if  he  has  no  fuDily, 
himself],  under  the  visitation  of  insanity. 
Given  under  my  hand,  this  day  of  ,  18        . 

,  County  Judge  of  the  county  of  • 


(County  Clerics  authentication  of  the  above.) 

COUNTT  OP  ,  88: 

I,  J  clerk  of  the  said  cotinty,  certify  that  ,  whose 

name  is  subscribed  to  the  foregoing  [or,  annexed,  or  within]  certificate 
was,  at  the  date  thereof,  the  county  judge  of  the  said  county ;  that  I 
am  acquainted  with  the  handwriting  of  said  judge,  and  that  his  sig- 
nature to  the  said  certificate  is  genuine. 

[l.  b.]       Witness  my  hand  and  the  seal  of  the  county  court  of  said 
county,  this  day  of  ,  18        . 

CUrh 


(No.  41.) 
(Insane  paupers — order  of  superintendents  of  the  poor  sending  him 

to  an  asylum,) 

To  the  Superintendent  of  the  Asylum : 

Whereas,  ,  a  person  who  is  chargeable  for 

support  to  the  county  of  ,  has  become  a  lunatic, 

the  undersigned.  Superintendent  of  the  poor  of  said  county,  having 
called  in  and  , 

two  reputable  physicians,  duly  qualified  as  Medical  Examiners  under 
Chapter  446,  Laws  of  1874,  and  having  their  certificates  under  oath 
of  the  insanity  of  said  ,  do  hereby  order 

to  be  taken  to  the  said  asylum ;  and  you,  the  said  Superintendent, 
are  required  to  receive  into  said  asylum,  and  there  detain  and 

maintain  at  the  expense  of   said  county,  until  legally  dis- 

charged therefrom. 

Given  under         hand,  this  day  of  ,  18        . 

Superintendent    of  the  Poor, 
County. 
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(No.  42.) 

(Private  ptUm4 — agreemmi  far  the  support  of,  and  removal.) 

Whereas,  ,  of  the  town  of  , 

in  tbe  oouuty  of  ,  an  insane  person,  has  been  admit- 

ted aa  a  patient  into  the  New  York  State  Lunatic  Asylum  at  Utica  : 
Now,  therefore,  we,  the  undersigned,  in  consideration  thereof,  do 
agree  with  and  bind  ourselves  to  ,  the  treasurer 

of  the  said  asylum,  to  pay  to  him  and  his  Buccessors  in  office  the  sum 
of  dollars  and  cents  per  week,  for  the  care 

and  board  of  said  insane  person,  so  long  as  shall  continue  in  the 

said  asylum,  with  such  extra  charges  as  may  be  made  or  directed  by 
the  superintendent  of  said  asylumj  by  reason  of  requiring  more 

than  ordinary  care  and  attention  ;  and  also  to  provide  with 

Buital>le  clothing,  and  to  pay  for  all  such  necessary  articles  of  clothing 
as  shall  be  procured  or  ordered  for  by  the  said  superintendent 

or  other  officer  of  the  aaylum  ;  and  to  remove  from  the  asylum 

whenever  the  room  occupied  by  shall  be   required  for  a  patient, 

or  X)atient8,  having  preference  by  law,  or  whenever  requested  so  to  re- 
move by  the  superintendent;  and  if  shall  be  removed 
by  the  request  of  friends,  contrary  to  the  advice  of  the  said 
superintendent,  before  the  expiration  of  six  calendar  months  after  re- 
ception, then  we  agree  to  pay  board,  at  the  price  above  mentioned,  for 
twenty-six  weeks,  including  all  extra  charges,  for  the  time  has 
remained  in  the  asylum ;  and  also  to  pay  all  damages  (not  exceeding 
fifty  dollars)  that  may  do  to  the  furniture,  buildings,  or  other 
property  of  the  asylum ;  for  all  reasonable  charges  and  expenses  in 
case  of  elopement,  and  funeral  charges,  in  case  of  death.  All  sach 
payments  to  be  made  semi-annually,  on  the  first  days  of  February  ?knd 
August,  and  at  the  time  of  discharge,  death  or  removal,  with  interest 
on  each  bill  from  the  time  of  its  becoming  due. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals  this 
day  of  ,  eighteen  hundred  and 
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(No.  43.) 

{Certificate  as  to  the  pecuniary  responsibility  of  thepartiss  signing  the 

foregoing  agreement,) 

If  ,  county  judge  of  the  conntj  of 

[or,  treaBurer  of  the  county  of  ,  or,  snperviflor  of  the 

town  of  ,  in  the  county  of  ,  or^  president 

or  cashier  of  the  bank,  in  the  town  of  ],  do 

certify  that  I  am  well  acquainted  with  ,  who 

have  signed  the  within  agreement,  and  am  also  acquainted  with  their 
pecuniary  circumstances,  and,  in  my  opinion,  each  of  them  is  abund- 
antly able  to  meet  and  pay  promptly  all  sums  which  may  at  any  time 
become  due  upon  and  by  virtue  of  said  agreement. 

Dated,  ,  18 


FORMS  m  EQUITY. 

(No.  44.) 
(Petition  for  a  commission  de  lutuUico,) 

STATE  OF  NEW  YORK— Supkemh  {or  other)  OouET; 


In  the  Matter 
of 
John  Doe,  a  pereon  of   sap* 
po8c(l  unsoand  mind. 


To  the  Supreme  Court,  or  (otJier  court). 

The  petition  of  ,  in  the  county  of  , 

re8|>ectfullj  shows,  that  John  Doe,  of  ,  in  the  county  of 

,  and  who  is  (if  a  rdaiive  state  what),  has  been  for 
more  than  (state  the  time)  so  far  disturbed  in  the  use  of  his  mental 
faculties,  as  to  be  unable  to  govern  himself  or  to  manage  his  affairs 
with  safety  to  his  own  interests,  all  which  facts  will  more  fully  appear 
by  the  affidavits  hereunto  annexed.  And  your  petitioner  further 
shows  that  the  said  John  Doe  is  the  owner  of  property  situated 
within  this  State,  as  will  also  more  fully  appear  by  the  atfidarita  here- 
unto annexed. 

Your  petitioner  therefore  prays  that  a  commission  of  lunacy  fmay 
issue  out,  and  uuder  the  seal  of  this  court  to  inquire  of  the  apparent 
lunacy  of  the  said  John  Doe,  and  to  be  directed  for  execution  to  such 
persons  as  the  court  may  select 

(Signature.) 
(ffere  affix  verification  of  the  petition  before  a  competent  officer,) 


*Tbe  term  '*  •untound  mind"  like  it8  synonytn  uon  cmnpoa  mentUt  ia  generic  in 
law,  uid  Inclndes  every  fonu  of  mental  impairment  whether  produced  ny  insan- 
ity, »ickncttt,  old  age,  or  habitual  drunkenness.  It  oxclndeit  of  course  idyyry.  No 
tptcifU  form  of  petition,  therefore,  is  needed  for  any  of  the  above  varietina  of 
mental  impairment.  It  la  eaffldent  to  atate  the  factA  connected  with  such  im- 
pairment and  ite  evident  cauae,  oo  far  as  known.  All  which  may  be  done  under 
the  form  given  above.  A  commission  of  idiocy  has  no  proper  MtiBtcuce  in  our 
law.  For  an  idiot  iaone  bom  (*o.  Every  one  has,  consequently,  known  him  and 
he  has  never  enjoyed  any  civil  rights.  Like  any  infant  he  would  Imve  aguardian 
of  the  person  and  estate,  rather  than  a  committee. 

^ThcTf' MO  no  tPriU  de  luimtif4i  in qvirmfio  now  issued,  either  in  England  or 
here.     It  is  useless  to  mention  them  in  a  petition  for  a  commiaslon. 
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(No.  45.) 
{Affidannis  to  be  annexed.) 

(Same  title  as  before.) 

County  of  *  '* ' 

John  Smith,  of  »  in  said  county,  being  duly  Bvom, 

deposes  and  says :  (Here  state  relationship  to  supposed  lunatic,  and 
degree  of  acquaintance ;  and  any  peculiar  or  striking  facts  in  his  speech, 
demeanor,  and  condnct  which  may  have  been  observed,  together  with 
the  impressions  produced  thereby,  of  the  unfitness  of  the  party  to 
goyem  himself  or  to  manage  his  property  discreetly.  State,  also, 
whether  deponent  knows  that  the  supposed  lunatic  has  property,  and 
if  so,  of  what  kind,  within  this  State,  and  where  located.  Give  all 
particulars  possessed.  There  should  be  at  least  two  affidavits,  one  of 
which  should  be  from  a  reputable  physician  well  acquainted  with  the 
supposed  Innatia) 


(No.  46.) 

(Petition   of  overseers  of  the  poor  for  a  commission    against  an 
habitual  drunkard,) 

(Same  title  as  in  No.        .) 

The  petition  of  '   respectfully  shows  that  they  are  overseers 

of  the  poor  of  the  town  of  ,  in  the  county  of  .     That 

,  who  resides  in  said  town  of  ,  is,  and  has  been 

for  the  past        months,  an  habitual  drunkard.     {Here  describe  party 

and  his  family,  and  their  drcwmstances). 

That  said  is  the  owner  of  real  estate,  situated  in 

consisting  of  {here  describe  sams,)  and  also  the  owner  of  per- 

sonal property,  consisting  of        {here  describe  same),  necessary  for  the 
carrying  on  of  his  business.    That  said  real  estate  is  worth  about 
,  and  said  personal  property  worth  about 

And  your  petitioners  further  state  that  the  said  fbr  the 

past  months,  by  reason  of  his  habitual  drunkenness  has  been, 

and  still  remains  wholly  incapable  of  managing  his  business  in  a 
prudent  way.  That  he  is  wasting  his  property,  and  is  liable  to  be 
defrauded  of  the  same,  if  allowed  to  exercise  any  control  over  it,  in 
consequence  of  which,  as  your  petitioners  verily  believe,  his  family 
are  likely  to  become  a  charge  upon  the  town  in  which  they  reside ;  all 
which  facts  will  more  fully  appear  by  the  affidavits  hereunto 
annexed. 

Wherefore,  your  petitioners  pray  that  a  commission  may  issue  to 
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Bucb   pereons  aa  to  the  court  may  seem  proper,  directing  them  to 
iaquire  into  the  fact  of  the  habitual  drimkeuuesa  of  the  said 


( Verification,) 


Overseers  of  the  Poor, 


Affidavits. 


(Here  annex  affidavita  in  the  same  form  as  on  petitions  for  a  com- 
mission de  lunatico, ) 


(No.  47.) 

{Order  for  a  commission  of  idiocy,  habitual  drunkeniiesst  or  lunacy^) 
(Same  title  as  in  NTo  44. ) 

On  reading  and  filing  the  petition  of  of  bearing 

date  the  ,  and  the  papers  thereto  annexed,  and  on  motion 

of  ,  of  counsel  for  the  petitioner,  it  is  ordered  that  a  com- 

mission in  the  nature  of  a  writ  de  luiiatico  inquirendo  be  issued  out  of 
and  under  the  seal  of  this  court,  in  the  usual  form,  directed  to 
counselor  at  law;  ,  physician;  and  ,  gentleman, 

all  of  the  county  of  ,  and  authorizing  them  to  inquire  by  a 

jury  of  the  said  county  and  of  the  neighborhood  where  the  said 
resides,  of  the  lunacy  of  the  said  ,  and  that  in  the  said  writ 

be  inserted  a  command  to  the  sheriff  of  the  said  county  of 
requiring  him  to  summon  the  requisite  jury;  and  that  the  said  com- 
mission be  executed  at,  or  in  some  convenient  place  near  to  the  residence 
of  the  said  ;  and  that  prcvioua  notice  of  the  time  and  place 

of  such  execution  be  given  to  the  said  and  to  the  person  or 

persons  having  the  charge  and  care  of  him. 

And  it  is  further  ordered  that,  npon  the  erecntion  of  said  commis- 
sion,  the  person  or  persona  having  the  care  or  custody  of  said 
do  produce  him  before  the  said  commissioners  and  jury  to  be  inspected 
and  examined   by  them   whenever  the  said  conunissioners  shall  so 
demand. 

Aiid  it  is  further  ordered  that,  if  personal  service  of  a  notice  of  this 
commission  cannot  be  made  npon  the  said  ,  or 

his  place  of  residence  ascertained  within  the  next  ten  days,  that  then 
the  said  commissioners  mayBerve  the  same  by  publication  in  the  man- 
ner provided  by  law. 
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(No.  48.) 
{Commission  to  inquire  of  lunacy,  habitual  drunkmness  or  idioey,) 
The  People  of  the  State  of  New  York  to  of  the  county 

of  ,  Geeeting: 

Enow  ye,  that  we  hare  assigned  you,  or  any  two  of  yon,  to  inquire 
by  the  oaths  of  good  and  lawful  men  of  the  county  of 
whether  of  in  said  county^  is  a  lunatic^  with  or 

[L.S.]  without  lucid  intervals,  {or  an  idiot,  or  an  habitual  drunkard^) 
by  reason  of  which  infirmity  he  is  incapable  of  gOToming  him- 
self, or  of  managing  his  afairs,  and,  if  so,  from  what  time  such 
infirmity  dates,  and  in  what  manner  it  has  manifested  itself.    And 
whether  while  in  such  condition  the  said  has  alienated  any 

lands  and  tenements  or  not,  and,  if  so,  what  lands  and  tenements,  to 
what  person  or  persons,  when,  where  and  after  what  manner ;  and 
what  lands  and  tenements,  goods  and  chattels  as  yet  remain  to  him  ; 
of  what  Talue  the  lands  and  tenements  alienated  by  him  and  those  by 
him  retained  are  ;  and  what  the  issues  and  profits  thereof  amount  to 
by  the  year,  and  what  is  the  value  of  his  goods,  chattels  and  per- 
sonal estate  ;  and  who  are  the  nearest  heirs  of  the  said  who 
will  be  entitled  to  his  estate,  in  case  of  his  death,  and  what  is  their 
age. 

Wherefore  we  command  you,  or  any  two  of  you,  that  at  a  certain 
day  and  place,  or  at  certain  days  and  places,  which  you  shall  for  that 
purpose  appoint,  you  diligently  make  inquisition  into  the  facts  here- 
inbefore recited ;  and  that  you  cause  reasonable  notice  of  the  time  and 
place  of  execution  of  this  commission  to  be  given  to  the  said 
and  that  you  report  the  inquisition  which  you  shall  thereupon  make, 
under  your  hands  and  seals,  or  those  of  any  two  of  you,  together 
with  those  of  the  persons  by  whom  it  shall  be  made,  distinctly  and 
plainly  and  without  delay  to  our  court,  together  with  this  writ 

And  we  hereby  command  the  sheriff  of  the  county  of  that 

at  such  times  and  places  as  you  shall  make  known  to  him,  he  cause  to 
come  before  you,  or  any  two  of  you,  so  many  and  such  good  and  law- 
ful men  of  his  bailiwick  as  you  shall  direct,  by  whom  the  truth  of  the 
matters  aforesaid  may  be  the  better  inquired  into. 

Witness:  {j^g^  or  justice,)  of  the  court  at 

the  day  of  ,  18    . 

,  Clerk, 
Attorney. 

Indorsed—"  By  the  Court" 

,  Clerk. 

Return  to  the  commission — {to  he  indorsed). 
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The  exeoation  of  the  within  commission  appears  in  the  schedule 
hereunto  annexed. 
Dated 


Commiasioners, 


{Hetum  to  Commission,) 

Commissioners* 


(No.  49.) 
(Precept  to  Sheriff  to  summon  a  jury,) 

By  yirtne  of  a  commission  in  the  nature  of  a  writ  de  lunatico  inqui 
rendo,  issued  out  of  and  under  the  seal  of  the 
Court  of  ,  bearing  date  the  day  of 

instant,  to  us  whose  names  ore  here  underwritten,  directed  to  inquire 
if  of  ,  be  a  {lunatic,  or  idiot,  or 

habitual  drunkard)  or  not :  these  are  to  require  you  to  cause  to  come 
and  appear  before  us  twenty-four  honest  and  lawful  men  of  the 
county  aforesaid,  and  of  the  neighborhood  where  the  said 

resides,  on  the  day  of  ,  by  ten 

o'clock  in  the  forenoon  of  the  same  day,  at  the 
in  said  ,  then  and  there  upon  their  oaths  to  inquire  of  the 

{lunacy,  or  idiocy,  or  habittml  drunkenness)  of  the  said  ; 

and  of  all  such  matters  and  things  as  shall  be  given  them  in  charge 
by  virtue  of  said  commission ;  and  hereof  fail  not  at  your  peril. 

Given  under  our  hands  and  seals  the  day  of 

in  the  year  one  thousand  eight  hundred 


To  the  sheriff  of  the 


{The  return  of  the  sheriff  indorsed.) 
The  execution  of  this  precept  appears  in  the  panel  hereto  annexed. 


A. 

B., 

[us.] 

C. 

D., 

[L.  8.] 

E. 

F.. 

[L.8.] 

Commissioners^ 

,  county  of 

' 

Sheriff, 
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Names  of  the  jurors  sammoned  to  inquire,  aooording  to  the  tenor 
of  the  precept  anuexed.    (Names  of  jurors.) 


(No.  50.) 
(Notice  to  lunatic  or  haMtu(d  drunkard  of  executing  cwnmiesian,) 

(Title.) 

Sir  :  Take  notice,  that  a  commission  to  inquire  as  to  your  aUeged 
(lunacy  or  hoMtual  drunkenness,)  issued  out  of  and  under  the  seal 
of  the  Court,  and  to  us  directed  as  commissioners,  will  be 

executed  at  the  ,  in  the  of  ,  on  the 

instant,  at  ten  o'clock,  a.  h. 

Dated 


CommiBsumttre^ 
To 


(No.  51.) 
(Notice  to  produce  lunatic.) 

By  virtue  of  a  commission  in  the  nature  of  a  writ  de  lunatico  inqui- 
rendo,  issuing  out  of  and  under  the  seal  of  the  Court  of 

the  of  ,  bearing  date  , 

to  us  whose  names  are  hereunto  written  directed,  to  inquire  whether 
,  of  ,  be  a  (lunatic  or  idiot 

or  habitual  drunkard)  or  not,  these  are  to  require  you  to  produce 
before  us  the  said  ,  at  the  execution   of  the 

said  commission  at  the  ,  on  the  instant,  at  ten 

o'clock  in  the  forenoon,  there  to  be  examined  touching  the  matters 
aforesaid;  and  you  are  to  give  him  notice  accordingly ;  as  also  to  any 
other  person  or  persons  who  are  guardians  of  him,  or  trustees  of  his 
estate,  that  they  may  appear  in  his  defense  if  they  shall  think  fit 

Given  under  our  hands  and  seals  this  day  of 

[L.8.] 
[L.  8.] 
[US.] 

Commissioners. 
To  Esq.,  or  any  other  person  or  persons  as  now  have  the 

said  in  their  custody. 
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(No.  52.) 
{Subpmnafor  vntneases  on  execution  of  commission,) 

By  virtue  of  a  commiBsion  in  the  nature  of  a  writ  de  lutuitico  tn- 
quirendo,  issuing  out  of  and  under  the  seal  of  the  Court  of 

the  of  ,  bearing  date  , 

to  nfi  whose  names  are  hereunder  written  dii'ected;  to  inquire  whether 
,  of  ,  and  county  of  be  a 

(hitiatic,  or  idiots  or  an  habitual  drunkard)  or  not,  these  are  to  require 
you  that  you,  and  each  of  you  personally,  be  and  appear  before  ua  at 
the  execution  of  the  said  commissionf  at  in  said 

,  on  the  day  of  ,  at  ten  o'clock  in  the  forenoon, 

upon  your  several  and  respective  oaths  to  testify  the  truth  according  to 
your  knowledge,  touching  the  {lufiacy  or  idiocy  or  habitual  drunken- 
ness) of  the  said  ,  and  of  all  such  matters  as  shall 
be  demanded  of  you  by  virtue  of  the  said  commissioa.  Thereof  fail 
not  at  your  peril. 

Given  under  our  hands  and  seals  this  day  of 

[L.8.] 
[L,8.] 

[L.8.] 

Chmmission^rs* 
and 


(No.  630 

{Oaths  of  jurors  on  execution  of  commission,) 

You  shall  well  and  truly  inquire,  touching  the  (lunacy,  or  idiocy,  or 

habitual  drunkenness)  of  and  of  all  such  matters  and  things  as 

shall  be  given  you  in  charge  by  virtue  of  a  commission  issued  out  of, 

and  under  the  seal  of  the  Court  of  the  of 

,  to  inquire  into  his  said  {lunacy,  or  idiocy,  or  habitual  druu' 
kenTiess)  and  now  here  to  be  executed,  and  a  true  inquisition  make 
according  to  evidence,  so  help  you  God. 


(No.  54.) 

( Oaths  of  witnesses,) 

You  do  solemnly  swear  that  the  evidence  you  shall  give  touching 

the  {lunacy,  or  idiocy,  or  habit uul  drunkeriness)  of  and 

as  to  who  are  his  next  of  kin,  and  the  nature,  extent  and  value  of  his 
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real  and  personal  estate,  and  all  snoh  other  matters  and  things  as 
shall  be  required  of  yon,  by  yirtue  of  a  commission  issned  oat  of 
the  Court  of  the  of  ,  to  inquire 

into  the  said  (lunacy,  or  idiocy,  or  hoMtual  drunkenness)  and  now 
here  to  be  executed,  shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  so  help  jou  €k>d. 


(No.  65.) 
(Inquisition.) 
An  inquisition  taken  at  the  ,  in  the  of 

,  on  the  day  of  ,  ,  before 

and  commissioners  appointed  by  yirtue  of  a 

commission  in  the  nature  of  a  writ  de  lunatico  inquirendo,  issued  oat 
of,  and  under  the  seal  of  the  Court  of  the  of 

,  bearing  date  ,  to  them,  the  said  commis- 

sioners directed  to  inquire,  among  other  things,  of  the  (lunacy,  or 
idiocy,  or  habitual  drunkenness)  of  upon  the  oaths  of  (insert 

names  of  jurors)  good  and  lawful  men  of  the  said  county,  who  being 
summoned,  sworn  and  charged  upon  their  oath,  say  that  the  said 

at  the  time  of  making  this  inquisition,  is  a  lunatic,  and  of  un- 
sound mind,  and  does  not  enjoy  lucid  intervals  (or  is  an  idiot,  or  an 
habitual  drunkard)  so  that  he  is  incapable  of  the  government  of  him- 
self, or  of  the  management  of  his  lands,  tenements,  goods  and  chattels; 
and  that  he  has  been  in  the  same  state  of  (lunacy,  or  idiocy,  or  habit- 
ual drunkenness)  for  the  space  of  two  years  last  past,  and  upwards, 
(or  in  case  of  idiocy  from  his  nativity ;  )  (that  the  said  hath 

from  sickness  and  infirmity  of  body  became  a  lunatic,  or  from  in- 
temperate drinking  an  habitual  drunkard),  but  how  otherwise  he  be- 
came a  lunatic,  the  jurors  aforesaid  know  not.  And  the  jurors  afore- 
said, upon  their  oaths  aforesaid,  further  say  that  whether  the  said 

being  in  that  state  hath  alienated  any  lands  and  tenements,  or 
not,  the  jurors  aforesaid  know  not  (or  that  the  said  being  in 

that  state,  did  on  or  about  the  day  of  ,  ,  at 

,  by  a  warranty  deed,  sell,  alien  and  convey  unto 
,  a  certain  in  said  ,  be- 

longing to  him,  the  said  ,  for  the  consideration  of  only 

dollars,  which  was  less  than  a 
of  the  actual  value  thereof;  (the  same  being  worth,  at  least, 

dollars.)  And  the  jurors  aforesaid,  on  their  oaths 
aforesaid,  do  further  say  that  the  following  lands  and  tenements 
goods  and  chattels,  yet  remain  to  him,  the  said  to  wit,  (de- 


scribe  property,)  and  that  the  said  lands  and  tenements  now  belong- 
ing to  the  said  are  worth  about  the  aum  of 
dollars,  and  that  the  issues  and  profits  thereof,  by  the  year,  are  worth 
dollars,  or  thereabout  And  further,  that  the  value 
of  the  goods,  chattels  and  personal  estate  of  the  said  is 
about  dollars.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do,further  say  that  the  of 
of  said  city,  is  the  of  the  said  and  that  is,  at 
the  time  of  taking  this  inquisition,  of  the  age  of  twenty-fite  years  or 
thereabouts ;  and  that  of  said  ,  is  a  of 
the  said  and  is,  at  the  time  of  taking  this  inquisition,  of 
the  age  of  years,  or  thereabouts;  that  the  said  and 
are  the  nearest  heirs  of  the  said  and  will  be  en- 
titled to  his  estate,  in  equal  proportions,  in  case  of  his  death. 

In  testimony  whereof,  as  well  the  said  commissioners  as  the  jurors 
aforesaid  have  to  this  inquisition  set  their  hands  and  seals,  the  day 
and  year  first  above  written. 

(Names  and  seals  of  commissioners.) 

(Karnes  and  seals  of  jurors.) 


(No.  56.) 

{Notice  of  motion  to  mnfirvi  fmding  of  jury  and  to  appoint  committee.) 

(Title  of  cause.) 

Sir:  Take  notice,  that  I  intend  to  move  this  honorable  conrt  at  the 
next  term  thereof,  to  be  held  at  the  in  the 

of  ,  on  the  day  of  ,  at  the  opening 

of  the  court  of  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  that  the  finding  of  the  jury  upon  the  commission  hereto- 
fore issued  in  the  above  matter  be  confirmed ;  and  that  some  suitable 
person  be  appointed  a  committee  of  the  person  and  estate  of  the  said 
;  and  for  such  other  or  further  order  or  relief  as  the  court 
may  think  proper  to  grant  Which  motion  will  be  founded  on  the 
said  commission,  the  return  thereto,  and  the  inquisition  taken  under 
such  commiaaion. 
Dated 

Yours,  etc., 

Attorney. 


lb 


(or  whoever  opposes  the  application.) 
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(No.  57.) 

{Order  confirming  the  finding  of  the  jury,  and  appointing  eommUtee.) 

At  a  special  tenn,  etc 

(Title.) 

On  reading  and  filing  the  inquisition  in  this  matter^  taken  under 
and  by  virtne  of  a  commission  heretofore  issued  out  of  this  oonrty 
from  which  it  appears  that  the  jury  have  found  the  said  is 

a  lunatic,  and  of  unsound  mind,  and  does  not  enjoy  lucid  intenrals^ 
(or  that  he  is  an  idiot  or  an  habitual  drankard)  so  that  he  is  inc^K 
able  of  the  government  of  himself,  or  of  the  management  of  his  lands, 
tenements,  goods  and  chattels,  and  that  he  is  seized  and  possessed  of 
certain  real  and  personal  estate,  in  the  said  inquisition  specified ;  on 
motion  of  of  counsel,  and  after  hearing  of  counsel 

in  opposition  thereto,  it  is  ordered  that  the  finding  of  the  jury,  upon 
the  execution  of  the  said  commission  as  set  forth  in  the  said  inquisi- 
tion, be,  and  the  same  is  hereby  confirmed ;  and  it  is  on  like  motion 
ordered,  that  be,  and  he  is  hereby  appointed,  the  committee 

of  the  person  and  estate  of  the  said  upon  his  filing  with  the 

clerk  of  this  court,  a  bond  with  two  sufficient  sureties,  to  be  approved 
by  a  justice  (or  judge)  of  this  court,  in  the  penalty  of  double  the 
value  of  the  property  of  the  said  as  found  by  the  said  in- 

quisition, conditioned  for  the  faithful  performance  of  his  trust,  ac- 
cording to  the  statate,  and  to  accoant  whenever  required,  in  con- 
formity with  the  rules  and  practice  of  this  court  And  it  is  further 
ordered,  that  upon  filing  such  bond,  a  commission  may  be  issued  to 
such  committee,  under  the  seal  of  this  court. 

(In  case  a  reference  be  ordered  to  determine  upon  the  committee, 
then  the  special  object  of  the  reference  should  be  stated,  beginning  at 
the  word  "ordered."  The  report  of  the  referee,  after  reciting  the 
manner  in  which  he  has  discharged  his  duty,  may  then  follow  the 
form  given  after  the  word  "  hereby  "  and  beginning  with  "  appointed," 
and  instead  of  the  word  "  ordered "  in  the  last  sentence,  the  word 
"recommended"  should  be  inserted.) 


(No.  58.) 
{Commission  to  the  committee,) 
The  People  of  the  State  of  New  York,  to  all  whom  these  presents 
shall  come,  Gbebting  : 

Whereas,  by  a  certain  inquisition  taken  at  ,  in  , 

on  the  day  of  ,  by  virtue  of  our  commission, 
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in  the  nature  of  a  writ  de  lunatico  inquirendo^  in  that  behalf  daly 
made  and  issued,  to  inquire  amoag  other  thiugs,  that  the  said  , 

at  the  time  of  taking  the  said  inquisition,  was  a  lunatic,  not  having 
lucid  intervals,  (or  an  idiot,)  so  that  he  was  incapable  of  the  govern- 
ment of  himself,  or  of  the  management  of  his  lands,  tenements, 
goods  and  chattels;  (or  an  habitual  drunkard,)  as  by  the  said  inqnisi- 
tion  remaining  of  record  in  our  Court  may  more  fully 

appear;  for  the  care  and  custody  of  whom,  and  for  the  management 
of  whose  estate  it  belongs  to  us,  in  our  Court,  to  provide. 

And  whereas,  sufficient  security  is  given  to  as  on  behalf  of  the  said 
by  and  ,  as  is  customary  in  such  cases ; 

Now,  therefore,  know  ye,  that  we  have  given,  granted  and  committed, 
and  by  these  presents,  do  give,  grant  and  commit,  unto  the  said 

,  the  care  and  custody  of  the  person,  and  the  possession,  care 
and  management  of  the  estate,  as  well  real  :is  personal,  of  the  said 
,  during  our  pleasure,  to  be  signified  under  the  seal  of  our 
Conrt    And  the  said  and  are  hereby 

reqnired,  within  six  months  from  the  date  of  these  presents,  to  return 
and  file  in  the  office  of  the  clerk  of  our  Court,  in  the  city 

and  county  of  New  York,  a  just  and  true  inventory,  under  oath,  of 
the  whole  real  and  personal  estate  of  the  said  ,  stating  the 

income  and  profits  thereof,  and  the  debts,  credits  and  effects  of  the 
said  ,  so  far  as  the  same  shall  have  come  to  the  knowledge 

of  the  said  and  ,  or  either  of  them,  and  that  out 

of  the  said  estate,  or  the  rents,  issues  and  profits  thereof,  they  provide 
for  the  maintenance,  sustenance  and  support  of  the  said  and 

his  family  ;  and  that  annually  thereafter,  the  said  and 

file  in  the  office  of  the  said  clerk,  a  similar  inventory,  and  an  acoonnt^ 
under  oath,  of  the  management  of  the  said  trust,  and  of  every  other 
property  or  effects,  belonging  to  the  said  estate,  which  they  shall  have 
since  discovered,  as  required  by  the  statutes  and  the  rules  of  this 
court.     And  the  said  and  are  and  each  of  them 

is  further  required  to  abide  and  obey  all  and  every  such  order  or  orders 
in  the  premises  as  may  hereafter  be  made  in  our  said  court,  and  to 
render  a  full  and  just  account  of  the  execution  of  the  gaid  trust,  and 
of  the  estate,  property  and  effects,  which  shall  have  come  to  their 
bandit,  or  the  hands  of  either  of  them,  when  and  as  often  as  required 
by  our  said  court 

And  yon  are  hereby  required  to  provide  a  suitable  place  of  residence 
within  the  State  of  New  York,  for  the  said  with  suitable 

attendants  to  take  charge  of  him ;  also  to  visit  him  from  time  to 
time,  at  intervals  not  exceeding  month,  and  to  see  that  he 
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is  properly  cared  for  in  a  manner  suited  to  his  means  and  social  posi- 
tion. 

Witness,  Judge  of^  (or  one  of  the  justices  of  our  Supreme) 

Court  day  of 

[l.  8.]  Clerk, 

Attorney, 
(Indorsed,  «  By  the  court.")  Clerk. 


(No.  69.) 
(Petition  for  leave  to  traverse,) 
Court 


In  the  matter 

of 

,  an  alleged  Lunatic. 


To  the  Court  of 

The  petition  of  in  the  county  of  respectfoUy  shows 

that  on  the       day  of  last,  by  the  report  of  an  inquisition  taken 

at  in  the  county  of  before 

conunissioners,  appointed  by  rirtue  of  a  commission  in  the  nature  of 
a  writ  de  lunatico  inquirendo,  issued  out  of  and  under  the  seal  of  the 
Court  of  dated  on  the        day  of  and  directed 

to  the  said  commissioners  to  inquire,  among  other  things,  of  the  lunacy 
of  your  petitioner,  upon  the  oaths  of  {insert  the  names  of  the  jurors) 
good  and  lawful  men  of  the  said  county,  he  was  adjudged  a  lunatic 
and  incapable  of  the  government  of  himself,  and  of  the  management 
of  his  own  affairs.  And  your  petitioner  farther  shows  that 
jurors  dissented  from  the  inquisition  so  found,  believing  your 
petitioner  to  be  of  sound  mind  and  memory. 

And  your  petitioner  further  shows  that  since  the  return 

of  such  inquisition  has  been  appointed,  as  your  petitioner  is  informed 
and  believes,  committee  of  the  person  and  estate  of  your  petitioner, 
and  acting  in  such  capacity  has  taken  upon  himself  the  control  of  the 
whole  real  and  personal  estate  of  your  petitioner,  amounting  in  valae 
to  dollars. 

And  your  petitioner  further  shows  that  he  is  of  sound  mind  and 
capable  of  managing  his  own  affairs,  as  will  appear  by  the  affidavits 
hereunto  annexed,  and  which  facts  he  can  further  c^blish  by  the 
testimony  of  many  persons  and  the  opinions  of  experts. 

He  therefore  prays  that  an  order  may  be  granted,  allowing  your 
petitioner  to  traverse  said  inquisition,  or  that  an  issue  may  be  awarded 
to  try  the  fact  of  the  lunacy  of  your  petitioner  and  to  inquire  whether 


he  is  incapable  of  managing  himself  or  his  afifairB ;  and  he  alao  prays 
that  there  be  allowed  out  of  his  estate  a  reasonable  snm  to  defray  the 
costs  and  expenses  of  trying  snch  issue,  as  well  as  those  of  this  appli- 
cation, and  fox  such  other  or  further  relief  aa  to  the  court  may  seem 
meet 

Attorney  for  Plai7Uiff. 

Attorney  for  Petitioner, 


VerificcUion, 

STATE  OF  NEW  YORK,  [     , 
County  of  ,    j 

On  this       day  of  before  me  personally  appeared  the  above- 

named  ,  and  made  oath  that  he  had  read  (or  heard  read) 

the  above  petition  sabscribed  by  him,  and  knows  the  contents  thereof, 
and  that  the  same  is  true  of  his  own  knowledge,  except  as  to  the 
matters  which  are  therein  stated  to  bo  on  his  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true.  And  I  further 
certify  that  I  hare  examined  the  said  with  reference  to  his  mental 

capacity  and  ability  to  understand  the  nature  and  object  of  the  above 
petition  so  subscribed  by  him,  and  find  that  he  is  apparently  of  soond 
^^    mind  and  capable  of  understanding  the  same. 

^^^  (No.  60.) 

^»  {Petition  for  sale  or  mortgage  of  lunaHf^a  estate.) 

f        (Title.) 

I  To  the  Court  of  the  State  of  New  York  : 

I  The  petition  of  ,  the  committee  of  the  person  and 

[  estate  of  the  above-named  (lunatic  or  idiot  or  habit%ial  drunkard),  re- 

spectfully shows  that  by  an  order  of  this  court,  made  on  the 
day  of  ,  your  petitioner  was  appointed  such  com- 

mittee. That  as  such  committee,  he  has  duly  made  out  and  verified 
an  inventory  of  the  estate  of  the  said  ,  both  real  and 

personal,  and  has  therein  stated  the  value  thereof,  and  the  amount  of 
the  rents  and  profits  of  the  said  real  estate,  and  of  the  debts  owing 
by  the  said  lunatic  {idiot  or  liahitual  drunkard,)  a  copy  of  which  in- 
ventory is  hereto  annexed.  That  it  appears  from  the  said  inventory, 
that  the  said  real  estate  consists  of  several  lota  in  the  ; 

(here  describe  premiseSy)  that  the  annual  rent  of  the  improved  real 
estate  is  not  far  fh)m  dollars,  that  the  unimproved 
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property  is  not  increasing  in  vtJae,  bat  is  a  tax  npon  the  estate,  on  ao- 
oount  of  the  variona  tazes  and  assessments  levied  upon  the  same  to 
improve  the  near  to  {or  adjoining)  said  property.    That 

the  value  of  the  personal  estate  is  about  doUars,  and 

consists  of  (describe  tJis  same),  as  specified  in  said  inventory. 

And  your  petitioner  further  shows  that  the  following  is  a  schedule 
of  the  debts  and  demands  now  existing  against  the  estate  of  the  said 
,  with  their  respective  amounts ;  and  that  the  aggre- 
gate amount  of  such  debts  and  demands  is  about  , 
for  the  payment  of  which,  in  addition  to  the  necessary  coat  of  sup- 
porting such  lunatic,  the  income  of  his  whole  estate,  both  real  and 
personal,  is  wholly  insufficient 

Your  petitioner  therefore  prays  that  an  order  of  this  court  may  be 
made,  allowing  him  to  mortgage  {or  sell)  so  much  of  the  real  property 
of  the  said  as  may  be  necessary  for  the  payment  of 

his  debts. 

{Add  vorificaiion  and  affidavits  showing  value  of  real  property.) 


(No.  61.) 
{Order  authorizing  committee  to  contract  for  sale,) 
(Same  title  as  before.) 

On  reading  and  Oling  the  petition  of  ,  the  com- 

mittee of  the  above  ,  dated  ,  and 

praying  for  authority  to  mortgage  or  sell  so  much  of  the  real  property 
of  the  said  as  may  be  necessary  for  the  payment  of 

his  debts,  and  it  appearing  from  the  said  petition  and  affidavits  an- 
nexed thereto,  that  the  personal  property  is  safely  invested,  but  that  a 
portion  of  the  real  property  of  said  is  wholly 

unproductive,  and  a  tax  upon  the  general  estate  ;  that  there  are  debts 
owing  by  the  said  ,  which  amount  in  the   aggregate 

to  the  sum  of  dollars,  and  that  a  sale  of  a  portion  of 

the  real  property  of  said  ,  is  both  necessary  as  well 

as  advantageous  for  the  payment  of  such  debts ;  it  is  ordered  that  the 
said  ,  as  the  committee  of  the  said 

be,  and  he  is  hereby  authorized  and  directed  to  sell  at  public  or  pri- 
vate sale,  subject  to  the  approval  of  this  court,  the  {improved  or  un* 
improved)  property  hereinafber  described,  to  wit : 

for  the  purpose  of  discharging  the  outstanding  debts  of  the  said 

.  And  that  before  any  contract  or  deed  shall  be  exe- 
cuted, the  terms  of  such  sale  {or  conveyance)  shall  bo  reported  by  the 
said  committee  under  oath  to  this  court. 
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(No.  62.) 
{Report  of  sale  by  committee,) 

(Same  title  as  before.) 

To  the  Court  of 

lu  parsnanco  of  an  order  of  this  court  made  in  the  above  matter 
on  the  day  of  ,  authorizing  and  directing  the 

undersigned  to  sell  at  public  or  private  sale,  subject  to  the  approval  of 
this  court,  the  parcel  of  real  estate  therein  specified  for  the  purpose  of 
discharging  the  outstanding  debts  of  the  said  ,  and 

directing  the  undersigned  to  report  the  terms  of  such  sale  or  convey- 
ance to  this  court  before  any  contract  or  conveyance  should  be  exe- 
cuted. 

I,  the  subscriber,  the  committee  of  the  said  ,  do 

respectfally  report,  that  I  have  entered  into  an  agreement,  subject  to 
the  approval  of  this  court,  with  ,  for  the  sale  and 

conveyance  to  him  {or  them)  of  the  parcel  of  land  known  and  de- 
flcribed  as  follows,  to  wit : 

at  and  for  the  sum  of  dollars,  to  be  paid  in  the  manner 

following,  that  is  to  say,  dollars  on  the  delivery  of 

the  deed,  and  the  remiunder,  amounting  to  dollars  to 

be  paitf  at  the  expiration  of  years  from  the  day  of  the  de- 

livery of  such  deed,  the  same  to  be  secured  by  a  bond  of  the  said 

,  and  a  further  mortgage  upon  the  property  so  sold  to 
him  as  a  collateral  security  to  such  bond,  with  interest  thereon  to  be 
paid  semi-annually  on  the  days  of  and 

respectively.    And  I  do  further  report  that  the  sum 
of  ,  representing  the  entire  purchase-money 

for  the  said  parcel  of  land,  was  the  highest  sum  offered  by  any  one  for 
the  same. 

CmnmUtee. 
Dated 
(Add  verification,) 


(No.  63.) 
( Order  confirming  sale,  and  directing  the  execution  of  conveyance,) 

At,  eta 
(Title.) 

On  reading  and  filing  the  report  of  »  the 

committee  of  the  person  and  estate  of  the  Baid  ,  made 
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upon  oath  and  dated   the  day  of  ,  etating  that 

in  parsnance  of  an  order  of  this  court  dated  ,  he 

had  entered  into  an  agreement  subject  to  the  approval  of  this  court, 
with  ,  for  the  sale  to  him  of  the  parcels  of  land 

therein  mentioned  belonging  to  the  said  ,  for  the  sum 

mentioned  in  the  said  report,  a  large  portion  of  the  purchaee-monej 
remaining  payable  on  the  delivery  of  the  deed  therefor  :  on  motion  of 
,  attorney  lor  the  said  committee,  it  is  ordered 
that  the  said  report  and  the  agreement  therein  mentioned  be  and  the 
Bame  are  hereby  ratified  and  confirmed.  And  it  is  further  ordered 
that  the  said  committee  do  execute,  acknowledge  and  deliver  to  the 
said  purohaaer,  a  good  and  sufficient  conveyance  of  the  tract  or  lot  of 
land  so  purchased  by  him,  upon  receiving  therefor  the  purchase-money 
agreed  to  be  paid.  And  that  the  committee  apply  the  net  proceeds  of 
the  said  sale,  after  deducting  the  costs  of  the  proceedings  in  this  mat- 
ter to  be  taxed,  and  the  other  necessary  expenses  of  effecting  the  said 
sale,  to  the  payment  and  discharge  of  the  debts  of  the  said  , 

which  are  B|)ecified  in  the  petition  of  the  said  committee,  on  their  ap- 
plication hereinbefore,  for  leave  to  mortgage  or  sell  a  portion  of  said 
real  estate. 


(No,  64.) 
(Petition  by  lunatic  or  habitual  drujihard  to  supersede  the  commission 

on  his  recovery. ) 

(Title.) 

To  the  Court  of  the  of 

The  petition  of  the  above  ,  respectfully   shows, 

that  on  the  day  of  ,  a  commission  in  the 

nature  of  a  writ  de  lutiaiico  inquirendo  was  issued  out  of  this  court 
against  your  petitioner ;  and  on  the  day  of  , 

an  inquisition  was  taken  under  the  same,  whereby  your  petitioner  was 
duly  found  a  lunatic  (or  Jmhitital  drunkard)^  and  one  , 

the  of  your  petitioner,  was  subsequently  appointed  by 

this  court  committee  of  his  person  and  estate. 

And  your  petitioner  further  shows  that  he  is  now  of  sonnd  mind 
and  understanding  and  has  been  so  for  several  months,  and  believes 
that  said  commission  of  lunacy  should  now  be  superseded,  beoausa 
unnecessary,  as  appears  by  the  affidavits  hereto  annexed,  and  chat  the 
costs  of  suing  out  the  said  commission  of  lunacy,  and  also  the  costs 
of  the  committee,  may  be  examined  and  allowed. 


Your  petitioner  therefore  prays,  that  he  may  be  at  liberty  to  attend 
in  open  court,  or  before  suitable  referees  duly  appointed,  for  the  pur- 
pose of  being  examined  as  to  his  sanity  ot  mind  and  competency  of 
understanding,  for  the  management  of  bis  person  and  estate;  and 
that  the  said  commission,  inquisition  and  proceedings  therein,  may 
be  superseded  forthwith  ;  and  that  a  supersedeas  may  issue  for  that 
purpose ;  or  for  such  further  or  other  order  in  the  premises  as  to  this 
court  shall  seem  meet. 

Dated 
{Add  jurat  and  affidavits  in  support  of  the  petition^ 


^^/Tit 


(No.  65.) 

(Order  to  supersede  commission.) 

At,  etc. 


(Title.) 

On  reading  and  filing  the  petition  of  the  above  ,  dated 

the  day  of  ,  setting  forth  that  he  has  perfectly 

recovered  his  mental  sanity  and  understanding,  and  has  enjoyed  the 
same  for  now  months  past,  and  praying  that  the  commission,  inqui- 
sition and  proceedings  in  the  above  matter  made,  be  superseded ;  and 
on  reading  and  £ling  the  affidavits  annexed  to  said  petition,  and  in 
support  thereof,  and  upon  examining  said  ,  in  open 

court  (or  upon  reading  the  report  of  the  referees  duly  appointed  hy  an 
order  of  this  court,  to  examine  and  determine  in  regard  to  t?te  recovery 
of  the  said  ,)  as  to  his  sanity  of  mind,  and  competency 

of  understanding  :  and  on  motion  of  ,  attorney  for 

the  said  ,  it  is  ordered  that  the  commissiou  of  lunacy 

issued  against  the  said  ,  and  the  inquisition  taken 

thereon  be  forthwith  superseded  and  determined. 

^^^  (No.  66.) 

^^^P9  (Supersedeas  of  a  commission  of  lunacy.) 

F  The  People  of  the  State  of  New  York ,  to  all  to  whom  these  prea- 

I        ents  shall  come,  Gkeetino  : 

I  Whereas,  by  a  certain  inquisition,  taken  at  ,  in  the 

I         county  of  ,  on  the  day  of  , 

by  virtue  of  a  commission,  in  the  nature  of  a  writ  de  luruUico  inqui- 
rendoy  in  that  behalf  duly  made  and  issued  to  inquire,  amongst  other 
things,  of  the  lunacy  (or  habitual  dru7ike7nies8),  of  , 

it  was  found,  among  other  things,  that  the  said  was, 

at  the  time  of  taking  the  said  inquisition,  a  lunatic  (or  habitual  drunk- 
ard), and  did  not  enjoy  lucid  intervala,  so  that  he  was  not  capable  of 
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the  gOTernmGnt  of  hiniBel^  or  of  the  managemeiit  of  his  lands  and 
tenements,  goods  and  chattels,  as  by  the  said  inquisition,  remaining 
on  record,  will  more  fully  appear.  And  whereas,  by  our  commission, 
issued  oat  of  and  under  the  seal  of  our  said  Court,  beanng 

date  the  day  of  ,  sufficient  security  having  been 

given  for  the  said  by  ,  as  is  custom- 

ary in  Buch  cases,  we  did  give,  grant  and  commit  unto  the  said 

the  care  and  custody  of  the  person,  and  the  possession, 
care  and  management  of  the  estate,  as  well  real  as  personal,  of  the 
said  .  during  our  pleasure,  to  be  signified  in  our 

court,  as  by  the  said  commission,  remaining  as  of  record,  will, 
among  other  things,  more  fully  appear.  But  because,  upon  full  ex- 
amination in  our  court,  before  us  had  in  this  behalf,  it  suf- 
ficiently appears  to  us  that  the  said  has  recovered  of  his 
lunacy  {or  liahitual  drunkenness)  aforesaid,  and  is  restored  to  his  right 
mind,  memory  and  understanding,  so  that  he  is  capable  of  governing 
himself,  and  of  managing  his  lands,  tenements,  goods  and  chattels* 
and  wo  in  this  behalf  being  willing  that  what  is  just  and  right  be 
done  to  the  said  :  Know  ye,  therefore,  that  we,  for 
and  in  consideration  that  the  said  ,  is  not  now  a  lu- 
natic {or  habitual  drunkard)^  but  of  sound  mind,  sane  memory  aud 
understanding,  have  superseded  and  determined,  aud  by  these  presents 
do  supersede  and  determine  the  aforesaid  commission,  iu  the  nature  of 
a  writ  de  Iwnatico  inqiiirendo,  and  all  process  thereupon  made,  and 
also  the  commission  to  the  said  ,  and  all  and  singular 
the  grants  and  powers  in  the  said  commission  specified  and  contained, 
to  all  intents  aud  purposes  whatsoever;  and  all  and  singular  the  same 
we  annul  and  make  void  by  these  presents ;  and  also  the  aforesaid 
from  the  care,  custody  and  government  of  the  per- 
son of  the  said  ;  and  from  the  possession,  care  and 
management  of  the  estate,  as  well  real  as  personal,  of  the  said 

,  we  fully  discharge  by  these  presents;  requiring  that  tha 
said  shall  by  no  means  suffer  any  person  or  persona 

to  intermeddle  touching  the  said  or  his  estate  for  the 

future.     Aud  the  said  to  the  control  and  government 

of  himself,  and  of  his  property   we  fully  restore  by  these  presents. 
Witness,  ,  Judge,  or  (one  of  the  Justices  of)  our 

Court,  at  ,  this  day  of  ,  one 

thousand  eight 

[U  S.]  Clerk, 

Attorney^ 

Indorsed  "By  the  court." 

Clerk. 
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(No.  67.) 
{Petition  for  order  directing  payment  of  claim  agaimt  alunaiic^) 

In  Court  of 

In  the  matter  of  the  petition  of 


To  the 


Court  of 


The  petition  of  of  respectfully  shows  that  of 

is  justly  indebted  to  your  petitioner  in  the  sum  of  dol- 

lars, with  interest  therpon  from  the  day  of  ,  for  sundry 

goods,  wares  and  merchandise  furnished  to  him  at  his  own  request, 
from  the  day  of  to  the  day  of  ,  and  which  account 

of  goods  so  furnished  as  aforesaid  is  hereby  annexed,  marked  Sched- 
ule A.  That  the  items  in  said  account  mentioned  are  correct  in  all 
respects ;  that  they  were  delivered  at  the  times  mentioned  therein, 
and  that  no  part  of  the  indebtedness  of  the  aforesaid  has  been 

paid  or  satisfied,  except  {mention  what,  if  any) 

And  your  petitioner  further  shows  that,  as  he  is  informed  and  be- 
licTes,  the  said  was  declared  a  lunatic  {or  habitual  drunkard) 

by  the  court,  on  the  day  of  ,  and  that 

residing  at  in  said  county,  is  now  the  committee  of  his  per- 

son and  estate,  and  that  ho  has  been  acting  in  such  capacity  for  the 
space  of  months  past. 

And  your  petitoner  further  shows  that  he  has,  at  various  times,  pre- 
sented {or  caused  to  be  presented)  the  said  account  to  the  said  com- 
mittee, asking  payment  of  the  same,  and  that  said  committee  has  de- 
clined, and  continues  to  decline  to  pay  the  same  or  any  part  thereof, 
and  the  sum  of  dollars,  with  interest  as  aforesaid,  is  now 

justly  due  thereon  to  your  petitioner. 

Wherefore  your  petitioner  prays  that  an  order  may  be  entered  by 
this  honorable  court  requiring  said  committee  to  pay  your  petitioner 
the  amount  so  due  him  as  aforesaid,  to  wit,  the  sum  of  dollars 

and  oents  with  interest  thereon  from  the  day  of  , 

18  ,  or  that  it  may  be  referred  to  some  referee  to  pass  npon  the  said 
accounts,  or  that  your  petitioner  may  have  leave  to  bring  an  action 
against  the  said  committee  to  establish  and  adjust  the  said  account 
and  the  amount  due  him  upon  the  same. 


Attorney  for  petitioner. 
( Verification  in  the -ueual  form.) 
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(No.  68.) 
{Noiice  of  motion  to  enforce  payment  of  claim, ) 

(Same  title. ) 

Sir :  Take  notice  that  I  flhaU  apply  at  the  next  Special  Term  of 
the  Oourt,  to  be  held  at  in  the  county  of 

on  the  day  of  at  the  opening  of  the  court  on  that  day 

or  as  soon  thereafter  oa  coonsel  can  be  heard,  for  an  order  that  the 
prayer  of  the  petition  hereunto  annexed  be  granted  with  costs  to  be 
paid  ont  of  the  estate  of  ,  lunatic,  whose  committee  you 

are,  or  for  such  other  or  further  order  aa  the  court  may  grant ;  which 
motion  will  be  founded  upon  the  petition  with  a  copy  of  which  you 
are  herewith  sorved* 

Dated 

Tours,  etc, 

Attorney  for  petitioner. 
To  committee  of  ,  a  lunatic  {or  habitual  drunkard)* 


(No.  69.) 

{Order  directing  how  payment  of  claim  against  lunatic  may  he  en- 
forced.) 

(Title  ae  before.) 

At  a  special  term  of  the  Oourt  of 

On  reading  and  filing  the  petition  of  ,  dated  ,  praying 

for  an  order  requiring  ,  as  committee  of  the  person  and  estate 

of  ,  a  {lunatic  or  hahitmd  drunkard)  to  pay  the  accounta 

and  demands  recited  in  said  petition,  and  after  hearing  ,  of 

counsel  for  the  petitioner,  and  ,  of  counsel  for  the  said  com- 

mittee, it  is  hereby  ordered  that  the  said  committee  of  the  estate  of 
the  above-named  pay  to  the  said  petitioner,  or  his  ooansel, 

within  from  the  date  of  the  service  of  a  copy  of  this  order 

upon  him,  the  amount  of  the  said  petitioner's  claims  as  recited  in  his 
said  petition,  and  which  claims  are  here  adjusted  at  the  sum  of 
dollars  and  interest  thereon  from  the  day  of  ,  18        , 

And  it  is  further  ordered  that  the  committee  aforesaid  pay  to  the 
counsel  for  the  said  petitioner  dollars  as  his  lawful  costs  upon 

said  application. 
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(No.  70.) 
(Same  order  directing  a  reference.) 
(Title  as  before.) 
At  a  special  term  of  the  Court  of 

On  reading  and  filing  the  petition  of  (same  phraseology  tu 

in  above  doion  to  the  word  "  ordered^^)  that  it  be  referred  to  of 

in  the  county  of  to  pasa  upon  and  adjust  the  several 

claims  and  demands  of  the  said  petitioner  as  recited  in  his  said  peti- 
tion, and  to  determine  the  amount  justly  due  him  thereon,  and  t^at 
the  said  referee  make  his  report  to  this  court  at  the  earliest  possible 
moment 


(No.  71.) 
(Same  order  permitting  action  against  committee,) 

(Title  as  before.) 

At  a  special  term  of  the  Court  of 

On  reading  and  filing  the  petition  of  (same  phraseology  as 

in  No.  G9  down  to  the  word  '*  ordered  ")  that  the  said  have 

leave  to  bring  an  action  in  the  Court  against 

the  committee  of  said  lunatic,  with  intent  to  establish  and  adjust  the 
claims  and  demands  set  forth  in  eaid  petition,  and  what  amount,  if 
any,  is  due  thereon  to  the  said  petitioner.     And  that   the  said  peti- 
tioner have  leave,  in  his  discretion^  to  join  the  said  lunatic 
as  a  party  defendant  in  said  action. 


It  seems  needless  to  multiply  at  any  greater  length  the 
varieties  of  forms  which  thedifiering  circumstances  of  luna- 
tics* estates  may  requii'e.  All  these  forms  are  cast  in  about 
the  same  mould,  and  become  repetitious  without  utility 
when  special  subdivisions  of  them  are  drafted  to  meet  in- 
dividual cases.  With  the  knowledge  of  what  the  law 
demands  in  each  instance,  it  cannot  be  difficult  for  any 
lawyer  to  so  alter  or  vary  the  typical  forms  hereinbefore 
given  as  to  make  them  meet  every  shade  of  necessity 
which  can  arise.  Hence  we  have  omitted,  as  not  indispen- 
sable, forms  of  InventorisSy  PeUiion  for  8ade  of  realty  to 
64 
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pc^  Ae  debts  of  a  hmaUcy  Orders  <ff  reference  thereon^  Bef- 
eireei  Reports  <md  Reports  of  Sales  by  OommUtees  and 
thei/r  DeedSy  wide];!  differ  in  nothing  from  similar  proceed- 
ings inthecase  oiJnfcmts.  .In  theearly  Chancery  Practice 
of  this  State  it  was  thought  necessary  to  have  a  separate 
form  for  every  paper  or  proceeding  emanating  from  that 
court.  With  the  simplification  of  all  forms  of  procedure 
under  the  Code,  it  is  found  that  many  forms  can  now  be 
grouped  in  a  class.  This  is  particularly  the  case  in  lunacy 
proceedings  where  a  few  salient  facts  furnish  the  substan- 
tive matters  to  be  presented  to  the  judgment  of  a  court  of 
equity. 


GENERAL  INDEX, 


PART  FIRST. 

INDEX  TO  INTBODUCTION  AND  DIGEST  OF  ADJXTDICATED  PMNCIPLES 
IN  THE  LAW  OP  INSANITY. 

SscmoN, 

AQthorilj  to  flell  Innatic'a  realty,  whenoe  derived. XXIII 

Comznisdoii,  parties  against  whom  it  may  issue XXI 

Ck>astitationof  the  mind  unknowable I 

Delusion,  its  meaning  in  law X 

Delusion,  not  omnipresent  in  insanity XI 

Insanity  a  disease  of  the  body II 

Insanity  has  a  variable  meaning  in  medicine  and  in  law in 

Insanity  a  question  of  fact IV 

Insanity,  its  general  meaning  at  law V 

Insanity,  its  legal  status VI 

Insanity,  attempted   definitions  of VII 

Insanity,  its  variable  effects  on  dvil  rights VIII 

Insanity,  latent,  not  cognizable  at  law XVII 

Insanity,  no  single  symptom  constitutes  proof XII 

Jury,  trial  by,  not  an  indefeasible  right  In  issues  of  insanity XXV 

Law  does  not  measure  degrees  of  weakness  in  one  who  is  compos XIII 

Ludd  intervals XVIII 

Reason,  its  juxta-position  with  unreason  in  insanity IX 

Besponsibility,  qnalifled  in  weak  minded  persons XV 

Bestraints  upon  peraonal  liberty,  when  justifiable XXII 

Bight  and  wrong,  knowledge  of,  not  always  extinguished  in  Insanity. . . .  XIV 

Spiritualism  before  the  law XXIV 

Suicide  no  proof  of  insanity XIX 

Testamentary  cspadty,  its  meaning  at  law XX 

Tiansitoiy  delirinm,  not  insanity XVI 
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PAET  SECOND. 

mDEX  TO  COUMENTABISS. 

PAOB, 

Access  to  lunatics,  hj  State  ConunlBsioner  in  New  Toik 149 

to  enable  jai7  to  inspect 2S6 

Acquittal  of  insane  criznisals  and  disposltioa  of 105 

Acts,  lonacf,  enacted  in  New  York 14 

spedal,  relating  to  conntiea  in  New  York 198 

Addons  on  belialf  of  non  compotes  mentis,  how  biouglit 277 

against  «  .i  «  «        ** 287 

Admiseions  to  asyloms  in  Great  Britain 6 

New  York 49 

in  New  York,  see  organic  acts  of  separate  aayloms. . . 

12d,  181. 186, 187,  188 

Adnlterf.itseffbcts  on  right  of  divorce 836 

Affldavita,  necessary  to  support  petition  for  commiscdon 218 

Agency  as  affected  by  lunacy 320 

Alcoholism,  see  Saibituai  Drunkards,  Testamentary  Capacity  and  Criminal 
BesponsibUiiy  of  the  Insane. 

Alcoholism,  its  effects  on  degrees  of  refiponsibility 432 

Approval  by  court  of  medical  certificates  in  lunacy  necessary  in  New  York . .     50 

Asylums,  in  Great  Britain,  acta  regalatiug 5 

in  New  York,  legal  character  of 54,    57 

State,  in  New  York.  State  Lunatic 120 

WUlard 131 

Hudson  River  State  Hospital 136 

Buffalo  State 137 

State  for  Insane  Criminals 188 

State  Homoeopathic ' 141 

transfers  from,  to  Criminal  Asylum 95 

Attorney,  power  of ,  how  afibcted  by  lunacy 820 

Bankrupt,  lunatic  under  arrest,  how  discharged 89,    98 

Books,  record  must  be  kept  in  New  York  asylums 78 

Burden  of  proof  in  insanity.  ^ 819.  428 

Certificates  of  lunacy,  when  necessary  to  be  renewed 78 

Certificates  of  qualification  necessary  in  physicians  in  New  York 74 

lunacy,  legal  responsibility  therefor 59 

forms  of,  in  New  York 76 

of  qualification  issued  to  physicians  are  in  the  nature  of  permanent 

licenses 76 

Chancery  lunatics  in  England 11 

Chronic  luztatics,  defined  in  New  York 82 

Chronic  lunatics,  how  disposed   ofinNewYork 185 

Commissioner  in  Lunacy,  in  New  York,  act  creating 40 

powers  and  duties 149 

Commissioners  in  Lunacy,  in  Great  Britain,  their  powers  and  duties 6 
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FAGB. 

OommimfioDB  of  Lunacjr,  hiBtory  of 235 

how  obtoliied ,  2S0 

how  executed 282 

how  traveraed 848. 

how  Bopeneded 258 

eoeteof 2»4 

new.  when  wiU  be  iasued 287 

limits  of  inqairy  as  to  insaaity 110 

to  examine  criminals  supposed  insane 90-M 

under  sentenra   •. . .     94 

CommlssioDers  of  Lunacy  under  ioqaisitiona,  their  powers  and  duties* 289 

fees  of 288 

Commitment  of  insane,  by  civil  process  in  New  York 49 

crtnuDal  *'     80 

what  constitutes  a  legal  one  00 

Committee  of  inoompetente,  origin  of 260 

of  noii  eompo*y  how  appointed 882 

next  of  kin  generally  selected 284 

but  a  stranger  may  also  be  appointed 2S6 

extent  of  powers 208 

duties  of.". 260,271,  273 

how  removed 275 

must  file  bond 807 

inventory 278 

may  sue  in  his  own  name 119 

may  apply  to  soil  or  dispose  of  real  estate 112 

mnst  give  additional  bond  on  such  sale 118 

may  use  personal  estate  without  order  of  court 116 

Confinement  of  the  insane,  common  law  prindplee  regulating 50 

when  justifiable 65 

aWays  requires  approval  of  a  court 50,     53 

illegal,  may  be  inquired  into  by  State  Commissioner  in  Lunacy.  152 

Contracts,  how  affected  by  mental  incapacity 308 

with  tindotocl«d  Innatics 800 

general  principles  relating  to,  before  and  after  offloe  found 907 

Conveyances,  how  affected  by  mental  Inokpacity , 812 

Counties  In  New  York,  lunacy,  acts  relating  to 199 

County,  liable  for  support  of  pauper  lunatic  In  State  asylum 189 

Court  of  Record,  what  constitates 62 

in  New  York,  list  of 62 

Court,  snpreme.  has  cnstody  of  lunatics  and  their  estates 106 

county,  and  superior  city  courts  have  similar  powers 80,  108 

supremo,  may  decree  specific  performance  of  contract  of  lunatic 118 

Costs,  of  commisslaas  in  criminal  caaea  in  New  York 95 

Criminal  responsibility  of  the  insane 898 

presumption  favors  sanity 898 

of  insane  annulled  by  statute 809 

no  legal  test  of  Insanity 400,  419 

partial  insanity  no  defense 406 
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Crimiiua  roBpoDflibility ,  leadiog  caaea  tn  New  Toik,  etc 400,  418 

TBnglmii 41^ 

Ld.  Enkine's  test  of  deloskm 431 

reeta  upon  power  of  self-ooafccol 428 

qaalifiedby  putialixiaanitj ^5 

proper  queatioiui  for  jazj' to  decide 4M 

burden  of  proof,  on  whom 488 

ae  affected  bj  alooholiam 488 

where  no  power  to  deliberate  eziati » 489 

aa  affected  by  right  and  wrong  teat 488 

EpUepey 444 

Orimin&Ia,  inaane,  where  to  be  aent  In  New  York 90 

Goatody  of  lonatlca  at  common  law 60,  81,     n 

in  New  York 107 

Dangerona  lonatic  to  be  at  large,  what  conatitntee 85 

aee  IntroducUon  and  Digett^  aeo.  XXU 

Death  of  noneampoi^  ita  effectaat  law 110 

Deed  of  non  eompoa,  Ita  validity,  see  Oonveifanee. 

Defe^aanceof  contracta  of  non  eompo$ , 880 

Definitiona,  atatntory  in  New  York  of  lunacy 60 

Deloaion,  ita  effbcta on  teatamentary  capacity.. 857,  868,  865 

criminal  reaponaibility 406 

Detention,  illegal,  in  aayloma,  see  eonfin&iMUt. 

when  juBtlfiable 65 

roles  governing,  aee  IntrodueUon  and  DigeH, aeotion  ,XXII. 

Dlsabilttiea,  civil  of  7U>n  compotes  mentit 208 

Discharge  from  aayloms  in  New  York 187,  144 

Diseases  affecting  testamentary  capacity 876 

Domicile  of  lunatic,  where  to  be  considered 70,  858 

Dower  of  lunatic,  right  of,  how  it  may  be  sold 118 

Drunkards,  habitual,  care  of  their  estatea 166 

aafe-keeplng,  legal  meaning  of 166 

habitual,  legal  definition  of 160 

power  of  supreme  court  over 170 

power  of  ^mn^ttoe  over 170,  171 

committee  may  apply  to  court  for  aid 178 

jurisdiction  of  county  courts  over. 178 

proceedings  againat  are  a  notice  to  all  not  to  deal  with  them 176 

personal  care  and  restraint  of 178 

Drunkenneaa,  liabitual,  effectaon  civil  rights 178 

will  avoid  fraudulent  contract  made  during  ita  existence,  if 

party  chooses  to  rescind  it 174 

but  fraud  in  circumvention  must  be  shown 175 

legal  effects  of  a  finding  of  drunkenneaa 177 

Bpilepay  in  ita  relationa  to  crime 444 

Escheator,  his  office  in  relation  to  non  comp0te$fMnti$.,...,, 8,      8 

Estatea  of  idiots,  a  former  revenue  to  the  Grown 8 

lunatics,  guardianship  of,  by  Crown 4 

the  inaane  in  New  York,  care  of 106 
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PAGE. 

Idenoe  of  ins&oity^  bardea  of  proof  on  whom * 319,  428 

inaa-ne  witaesaea,  whea  admieaible 898 

Examinatioa,    personal  of  luoatlc,  nooeaaar^  for  oommitmont  to  aajlam  in 

New  York 74 

Faetfl,  to  be  atated  in  medical  certificatae 76 

Fees,  on  execation  of  commission 239 

Forma  in  lunacy  proceediuga,  see  Appendix,  alao  the  following  list : 

FO&MB,   DKDKR  TDK   STATCTBa   IN   NbW   ToHK  ; 

medical  certificatea  of  insanity  in  New  York. 457 

judge's  approval  of  the  finding  in  cortificates  of  insanity 457 

petition  for  judge's  certificate  as  an  examiner  in  lonacy 468 

judge's  certificate  of  quaiificationa 458 

petition  to  State  Commissioner  in  Lunacy  in  behalf  of  person  Illegally 

confined 459 

BubpOBoa  of  Cummisaiouer  in  Lunacy 459 

order  of  Commissioner  in  Lunacy  to  superintendent  of  asylum  to  discharge 

patient 460 

general  order  of  Commissioner  in  Lanaey 461 

certificate  of  fitness  of  diacliarge  of  convict *465 

State  commissioner  to  supreme  court 466 

COMKisetON  to  inquire  into  mental  sanity  of  culprit 463 

from  Governor  to  inquire  into  mental  sanity  of  person  onder  sen- 
tence    461 

report  of  oommiaston  appointed  as  above 463 

CoMiOTifENT  to  Btate  Inebriate  Asylum 471 

to  Inebriates'  Homo,  Kings  county 472 

CRHiiNAL.,  insane,  notice  of  restoration  to  sanity 464 

order  of  judge  discharging  same 466 

Dbukkard,  Habitual,  notice  to  innkeepers, 467 

notice  to  overseers  of  poor 467 

venire  to  constable 468 

Bubpoona  to  wilnosaos 468 

juror's  oath 469 

oath  to  witness 469 

execution  against 409 

execution  against  overseers 470 

revocation  of  notice  of. 470 

warrant  of  commitment 473.  476 

requieilion  of  relative 473 

certificate  of  consent  of  commitment  to  Sings  County  Home 474 

modified  order  of  commitment 474 

certificate  of  chairman  executive  committee  Kings  Coozity  Home. . .  476 

procoodings  in  supreme  or  county  court 477 

tem(H>rary  commitment  pending  proceedings  as  above 477 

voluntary  patient  sent  to  the  Kings  County  Home 478 

IlTDiOBNT  LtTNATTCs,  not  paupers,  application  to  county  Judge 479 

order  of  judge  thereupon 479 

subpoena  to  witnesses * 480 

certificate  of  physicians 480 
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Vasaa— Qmtitmed.  paebl 

ooanty  Jodge's  eertlfleate 481 

ooontj  derk'a  aaiheati»tkm 481 

FASmiT,  pxtrato,  agieement  for  admiwinn  to  a  Steto  Agflum. 488 

Paupxbb,  inaaoe,  oider  of  n^eri&tondente  of  the  poor  *«■»■■  mmJ^g  to 
uylwn • 48S 

TOBMB  IS  Eq^jnT. 

Claims  AOAXzrar  Ltjhatio: 

petition  for  order  direetbig  payment  of 006 

notice  of  motion  to  enforce 0(M 

order  directing  payment 004 

order  directing  refe^nce 006 

order  permitting  action  against  loDStic. 000 

Commission  of  lunacy,  petition  for 480 

affidavits  annexed. 488 

order  for,  by  ooort 487 

to  inqoire  of  lunacy,  habitual  dmnkenneas,  eto. 488 

pzeoept  to  sheriff. 489 

notice  to  lunatic,  etc 490 

notice  to  produce  lunatic 480 

aubpcena  for  witnesses. 481 

oaths  of  jurors 491 

oaths  of  witnesses 491 

petition  of  overseers  of  poor  for  commission  against  habitual  drunk- 
ard  488 

to  conmiittee 494 

iNQUisiTnoK  of  lunacy,  form  of. 408 

notice  of  motion  to  confirm  and  app<^t  committee 488 

order  confirming  and  appointing 494 

SaIiB,  petition  for  leave  to  sell  or  mortgage  lunatic's  estate 497 

order  authorizing  committee  to  contract 4SB 

report  of  committee  thereupon 499 

order  confirming  sale 499 

Bm>SR8EDBA6,  petition  for,  of  commission  upon  reooveiy 000 

order  to  supersede 601 

of  a  commission  of  lunacy 601 

Travebsb,  petion  for  leave  to 408 

Furloughs  to  patients .'. 68 

Ch>vemor  may  Inquire  into  sanity  of  criminals 94 

Habeas  Corpus  in  behalf  of  alleged  lunatics 386 

Harmless  lunatic,  discharge  of 127 

crimioal  lunatic,  discharge  of 144 

HomGBopathic  asylum  for  the  insane 1S8 

Honsea,  licensed  In  Great  Britain 8 

Husband  generally  appointed  committee  of  wife  and  viae  9$r$a 284 

Idiots,  distinguiBhed  from  lunatics  in  New  York 60 

their  estates  a  revenue  to  the  Crown 8 

State  Asylum  for,  In  Kew  Toik 100 
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Indictment,  of  lonfttiCB  before  office  found 96 

indicted,  persons  when  found  insane,  how  disposed  of 89,    99 

Indigent  insane,  what  and  how  admitted  to  asyloms  in  New  Tork 86 

Inebriate  Asylum,  State 180 

Home,  Kings  county 188 

Asylum,  New  York  county 195 

Influence,  undue,  over  testators,  what  constitutes 

Inquest  ol  office  and  Its  e&cts  on  civil  rights 389,  348 

Inquisition,  bow  to  be  taken  and  where 334 

quashed  for  certain  defects 337 

may  be  taken  in  the  absence  of  the  party. 285 

must  be  conustent  with  commission 336 

Insane,  chronic,  see  Willard  Asylum 131 

definition  of 

Insane  Aj^lnma,  their  legal  character 54,    57 

Insanity,  definition  of,  in  law  and  medicine,  see  JrUroducUtm  and  Digest  of 

A^fudieated  Principles 

Insttnity,  on  whom  lies  burden  of  proof .819.  438 

partial,  effects  on  testamentary  capacity 357,  358.  865 

criminal  responsibility 405 

Intoxication,  habitoal,  eqaivalent  in  New  Tork  to  insanity 165 

Jurisdiction  of  courts  in  lunacy  matters,  see  Procedure 316 

Jury,  trial  by,  of  question  of  Insanity  discretionary  in  New  Tork  with  court.     50 

may  be  demanded  by  alleged  lunatic 84 

insanity  anciently  was  determined  by  trial 84 

may  be  determined  without 74 

trial,  in  issues  of  insanity,  not  an  indefeasible  right,  see  IrUroduetum 

and  Digest xxv 

Kings  County,  special  acts  relating  to 304 

Laws,  L0Nact,  of  Nbw  Tork,  tiz  : 

Chapter47  Laws  of  1787 14 

81,       "       1788 15 

8,  "       1800 16 

9,  "       1801 16 

30.       "       1801 16 

54,       "       1806 17 

90,       "       1809 18 

4,  "  1816 18 

308,  "  1816 19 

83,  "  1817 30 

109.  "  1831  ../ 30 

186.  "  1823 30 

394,  «  1827 30 

83,  '*  1886 35 

3181  "  1887 25 

318,  "  1888 25 

810,  "  1889 36 

804,  "  1840 ;.  36 

109,  "  1841 26 

378,  "  1811 86 

65 
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Charter  186,  Xawb  of  1843...: M 

208,  "  1848 M 

334,  «  1848 36 

887,  "  1844. 37 

113,  "  1845 37 

8OT,  •*  1845 37 

838,  "  1847 37 

304.  "  1848 87 

860.  «  1849 38 

883,  "  1860 38 

861,  -  1861 38 

446,  "  1851 38 

603,  "  1851 33 

355,  *•  185S 83 

03.  "  1855 33 

466,  "  1856 30 

650.  -  1887 90 

787.  "  1857 80 

180,  "  1868 80 

308,  '•  I860 31 

331,  "  1860 31 

101.  "  1863 81 

161.  "  1868 81 

83,  -  1863 81 

189.  "  1868 88 

417.  *•  1864 83 

418.  •'  1864 33 

843,  '•  1866 38 

98.  *•  1867 87 

646,  "  1867 87 

843,  "  1867.. 37 

483,  "  1868 87 

56,  "  1869 : 87 

895.  "  1869 37 

87.  "  1870 87 

130,  "  1870 : 88 

878,  "  1870 88 

474,  "  1870 88 

403.  "  1870 88 

688,  "  1870 88 

704,  "  1870 88 

614,  "  1871 88 

666.  "  1871 89 

718.  "  1871 89 

985,  "  1871  A 88 

832.  "  1878  89 

687,  "  1873  39 

788.  "  1873  40 

671.  *'  1873 40 

635,  "  1873  43 
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I  Cbaptor  661,  Laws  of  1878 43 


797, 
414, 
446. 
574. 
627. 
267. 
142. 
169, 
360, 
363, 


1878. 
1874. 

1874. 
1875. 
1875. 
1876. 
1877. 
1877. 
1877. 
1877. 


Leases,  of  lanatic'a  estate  by  committee 114 

Legislation,  lunacy,  iustory  of,  in  EDgland 1 

New  York U 

Libel  by  lunatic,  see  "  Sander  and  Libd:* 888 

LlcensM,  in  Great  Brit&in  for  private  asylums 6 

New  York,  how  obtained 146 

Ludd  interval,  its  effects  on  clvtl  rights 887  801 

Lunatics,  pauper  in  Great  Britain,  eupervlHioa  of 10 


Chancery 
Wandering 
io  New  York. 


in  what  place  not  to  be  confined 88 

must  he  sent  within  ten  days  to  asylum 88 

may  appeal  from  judge's  order 84 

relatives  of,  muat  maiotain,  if  able 84 

may  be  indicted 06 

criminal,  when  may  bo  sent  to  county  asylum. .....    98 

imprisoned  under  civil  process  may  l>e  sent  to  State 

asylums 96 

acquitted  of  crimes  must  be  sent  to  State  asylums  . . .   105 

poorhouses  or  county  asylum,  bow  dlscltarged. 106 

Maintenance  of  the  insane , 107 

Marriage,  of  non  eompot,  and  Its  legal  effects T 8S4 

Medical  certiflcates,  see  "  CkrtiJiaUet." 

supervision,  inadequate,  maybe  inquired  into 1S9 

Melius  Inq  uireodnm,  by  Suto    >>mmia8ioncr  in  New  York 18S 

Mental  incapacity  see  **  iHsabUitits," 
Monomania,  see  "  Jnsaniiy,"  partial. 

Monroe  county,  special  acts  relating  to 207 

Mortgage  mad*«  by  non  compos,  its  validity 312 

Necessaries,  lunatic  may  contract  for 830 

New  York  county,  special  acts  relating  to 198 

Next  of  kin,  see  "  CommUteet" 

Non  eompoa  mentia,  definition  of 216 

$e«  Introduction  and  Digeit — passim. 

Overseers  of  poor,  remedies  against  relatives  of  Innatis 80,    88 

PardoQ  of  insane  convicte  in  New  York 16,    18 

Parol  agreements,  by  non  eompo$,  their  validity 887 

Partnership,  eflfects  of  lunacy  upon. 881 

Penitentiary,  liable  for  support  of  lunatic  Aent  to  State  asylnm  for  criminals,    05 


516  INDEX. 

PAOK. 

Ph^Biduifl.  of  U17  school  may  act  as  examiners  In  lana^ 74 

Places,  legal,  of  detention  of  lunatics  classified  in  New  York 81 

Plea  of  insanity^  when  to  he  offered  in  New  York 99 

how  tried 99 

Police  magistrates,  when  they  may  commit  lunatics  in  New  York 64 

Privies  in  hlood  may  avoid  deed  of  insane  ancestor 313 

Procedure,  in  lunacy 816 

petition  for  commission  of  lunacy 218 

jurisdiction  of  courts  in  matters  of  lunacy 220 

courts  may  enjoin  estate  of  alleged  lunatic  pending  an  inqui- 
sition   221 

hut  no  jurisdicUon  attaches  where  there  is  no  estate  within  the 

State 232 

courts  may  issue  new  oommission 222 

courts  may  restrain  the  removal  of  a  lunatic  heyond  the  State.. .  223 

Promissory  notes,  by  non  ccmtpot,  their  validity 828 

Proof,  burden  of,  in  insanity. , 819,  428 

Beceivers  of  lunatics  may  sue  in  their  own  names 112 

Beoovery  of  lunatic,  commisrion  may  be  superseded  np4NDu 

insane  criminals,  how  disposed  of 106 

Bape,  alleged,  on  lunatic,  legal  questions  touching  same 342 

Relatives  of  lunatics,  their  duties 85 

Restraints  upon  personal  liberty,  when  justifiable 65 

see  Introduction  and  Digwl,  section  XXII. 

Residence  of  lunatics 70,  353 

Sale  of  lunatics'  estate,  when  allowed  in  New  York 112,  115 

how  authorized,  see  Introdwiiony  Digest,  No.  XXIII. 

Sheriff,  duty  of,  on  Executing  Commissions 233 

Slander  and  libel  by  lunatics,  legal  effects  at 333 

Statute  of  limitations  as  affected  by  lunacy 284 

Statutes,  luna^,  see  "  Law$.  '* 

Revised  (N.Y.)  ralatlng  to  the  insane 49 

Suicide,  by  nan  compos,  efibcts  on  life  insurance 349 

Suffrage,  right  of,  possessed  by  lunatics  in  New  York. 853 

Suits,  in  equity,  by  lunatics 277 

against  lunctics 287 

Superintendents  of  asylums,   for  powers  of,  see  organic  acts  of  separate 

"Asylum." 

of  poor,  powers  of,  over  lunatics 79,    89 

Supersedeas,  of  commission 255 

wliat  degree  of  restoration  necessary  to  justify  it 267 

of  unexecuted  oommission  by  lapse  of  time 259 

cannot  issue  as  to  person  without  including  also  estate 260 

Sapervisors  to  fix  compensaUon  of  officers  accompanying  lunatics  toasylum&    96 

Taxation  of  lanatlc's  estate S53 

Testamentary  cspacity  of  the  insane 354 

what  constitutes , ,866,  369 

delusions  and  their  effects 857, 868,  865 

what  constitutes  capacity  to  make  a  will 3SB 

feebleness  of  mind  does  not  per  se  incapacitate S60 
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Testamentarjr,  memory  no  abeolate  test  of  mental  capacity '. 362 

power  of  recollection  a  better  test 864 

difference  between  capacity  to  make  a  will,  and  ths  will  proponn- 

ded 368 

diseases  affecting 876 

babitoal  dmnkennesa  as  afibcting 380 

creates    presumptions    against   mental  ca- 
pacity  887 

as  affected  by  lucid  intervals 887 

Testimonial  capacity  of  the  insane 899 

Torts  by  lunatics,  legal  effects  of 888 

to  InnaUcs  in  asylums. 844 

Traverse  of  inquisition  not  a  right  In  New  Tork 248 

court  still  retains  its  Jurisdiction  after  a  finding  by  a  traverse  jury. .  349 

who  may  traverse  an  inquisition 251 

proceedings  upon,  how  conducted 254 

Trespass  by  lunatics,  see  Torts. 

Undue  influence,  what  it  consists  in 870 

must  show  constraint  871 

dedsions  of  New  York  courts  upon  testamentary  capacity 

and  undue  influence 872 

Wills,  effects  of  inquisition  of  lunacy  where  it  over-reaches  a  will.    391 

see  Tutamentary  Capaeiiy. 
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